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CASES.  1860. 

ARGUED  A3XD  DETERMINED 
n 

THE  QUEEN'S  BENCH, 

TRINITY    TERM, 

XXm.  VICTORIA. 


The  Judges  who  usually  sat  in   Banc  in  this  Term 

were: 

COCKBUBN    C.  J.  I  CrOMPTON  J. 

WiGHTHAN  J.  I         Blackburn  J. 


Patten,  appellant,  against  Rhymer,  respondent.  Saturday, 

May  26th. 

CASE  stated  by  two  justices  of  Essex,  under  stat  20  stat  9  (r.  4. 
o   t%t    rr*  A        Ao  r.  61.  *.  21. 

&  21  Vict  c.  43.  imposes 

This  was  an  information  under  stat.  9  G.  4.  c.  61.  ^tnukl^"" 

5. 21.,  against  the  appellant,  who  is  an  innkeeper  at  Great  ^^'^  j^^^^e 

Baddowy  in  JSssex,  for  knowingly  suflFering  gaming  in  tenorofhis 

fonn  of  license 
Ib  given  in 
Schedule  C.  of  the  Act,  and  contains  a  piOTiso  that  the  innkeeper  shall  "  not  knowingly 
suffer  anj  unlawful   games  or  any  gaming  whatsoever*'  in  the  licensed  house  and 
premises. 

Held,  that  an  innkeeper  was  liahle  to  conviction,  under  sect.  21,  for  playing  cazds  for 
money  with  private  friends  of  his  own  in  his  own  private  room  in  the  inn. 

VOL.   III.  B  E.    &  B. 
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I860.  his  house  and  premises^  bj  permitting  several  persons  to 
Pj^ttkm  P'^y  at  cards  for  money;  contrary  to  the  tenor  of  his 
RoYHSB.  license. '  It  was  proved  by  the  evidence  of  two  police 
officers  that,  about  twelve  o'clock  on  the  night  of  10th 
January,  1860,  they  entered  the  inn  kept  by  the 
appellant,  at  Great  Baddow,  as  a  party  then  in  the 
house  was  in  the  act  of  breaking  up  and  leaving ;  that 
they  found  cards  and  also  money  upon  a  table  in  the 
bar-parlour,  where  five  persons  had  been  assembled, 
and  four  of  whom  were  then  in  the  room,  the  appellant 
being  one  of  them.  The  appellant  admitted  that  they 
had  all  been  playing  cards  together,  for  money,  at  a  very 
low  stake,  and  that  the  other  four  persons  had  come  there 
by  his  invitation.  On  behalf  of  the  appellant  it  was  satis- 
fectorily  proved  that  the  parties  present  were  respectable 
tradesmen  of  the  parish,  moving  in  the  same  sphere  of 
life  as  himself,  and  that  they  had  come  to  his  house, 
upon  the  occasion  in  question,  as  his  private  friends  and 
by  his  special  invitation ;  that  they  had  all  been  in  the 
habit  of  visiting  at  each  other's  houses  for  the  purpose  of 
playing  a  friendly  game  of  cards,  and  it  had  arrived  at 
the  appellant's  turn  to  invite  them  to  his  house ;  and 
that  the  room  where  they  were  assembled  was  a  private 
room  of  the  appellant,  and  there  were  no  other  persons 
in  the  house  but  the  five  persons  before  mentioned. 

It  was  contended  before  the  justices,  on  behalf  of 
the  appellant,  that  the  law  was  never  intended  to 
deprive  the  innkeeper  of  his  right  to  invite  his  private 
friends  to  his  house  for  the  purpose  and  under  the 
circumstances  proved. 

The  justices  were  of  a  contrary  opinion,  and  held 
that,  under  the  words  of  the  statute  and  the  tenor  of 
his  license,  an   innkeeper  was  not  entitled  knowingly 
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to  permit  cards  to  be  played  for  money  in  any  part  i860, 
of  his  licensed  house  and  premises ;  and  they  therefore  p^„^ 
convicted  the  appellant  in  a  mitigated  penalty. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  the  circumstances^  the  determination  of 
the  justices  was  right 

No  counsel  appeared  in  support  of  the  conviction. 

Barrow^  for  the  appellant.  The  appellant  has  com- 
muted no  offence  against  the  tenor  of  his  license.  The 
form  of  the  license  is  given  in  stat.  9  G.  4.  c.  61. 
Schedule  C,  and  contains  a  proviso  that  the  person 
licensed  shall  not  **  knowingly  suffer  any  unlawful  games 
or  any  gaming  whatsoever"  in  the  licensed  premises. 
The  appellant  has  been  convicted  for  knowingly  suf- 
fering gaming  in  bis  premises.  But,  in  the  first  place, 
all  playing  at  cards  is  not  gaming.  Stat.  8  &  9  Vict. 
c.  109.  $.  L  repeals  so  much  of  stat.  33  Hen.  8.  c.  9. 
as  declares  any  game  of  mere  skill  an  unlawful  game. 
Games  at  cards  which  require  the  exercise  of  skill,  and 
are  not  mere  games  of  chance,  are,  therefore,  no  longer 
unlawful :  and,  as  the  conviction  does  not  specify  the 
particular  game  which  was  played,  the  appellant  is  entitled 
to  the  benefit  of  the  presumption  that  it  was  a  game  of 
skilL  [Crompton  J.  How  can  any  games  at  cards  be 
games  of  mere  skill?  Cockbum  C.  J.  All  such  games 
are  more  or  less  games  of  chance,  though  requiring  skill 
also.  Wightman  J.  In  RichardsorCs  Dictionary  **  to 
game'^  is  defined,  **  to  play  for  money.*^  Every  game 
played  for  money  is  not  unlawful.  [Blackburn  J.  But 
is  it  not  gaming  ?]  Even  assuming  that  it  is,  then,  in 
the  second  place,  it  cannot  have  been  in  the  contem- 
plation of  the  Legislature  to  prevent  an  innkeeper  from 
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1860.  inviting  his  private  friends  to  a  game  of  cards  with  him 
P^TTEH  in  a  private  part  of  the  house.  The  acts  which  the 
Ehtiier.  statute  forbids  him  to  do  or  allow  are  acts  done  or  allowed 
by  him  as  an  innkeeper,  not  as  an  individual.  [Cari- 
hurn  C.  J.  There  is  this  to  be  said  in  your  favour, 
that  it  does  not  appear  that  the  appellant  intended  any 
colourable  evasion  of  the  statute.  Still,  the  Legislature 
may  have  intended  to  prohibit  all  card  playing  on  the 
licensed  premises.  Wtghtman  J.  The  difficulty  of  any 
other  construction  of  the  statute  is  that  it  would  open  a 
door  to  collusion.]  The  part  of  the  premises  where  the 
appellant  was  entertaining  his  friends  was  his  private 
dwelling-house,  and  not  part  of  the  inn. 

CocKBURN  C.  J.  The  words  of  the  license  are  large 
enough  to  embrace  the  circumstances  of  the  present 
case,  and  to  justify  the  conviction.  There  is  certainly 
a  great  difference  between  what  is  done  by  the  landlord 
of  an  inn  as  landlord,  and  that  which  he  does  as  a 
private  individual.  The  Legislature  may,  however,  have 
thought  it  necessary  to  prohibit  any  gaming,  by  any 
person,  on  any  part  of  the  licensed  premises.  Although 
I  am  not  quite  satisfied  that  such  was  their  intention,  I 
think  that  the  safer  course  is  to  hold  that  it  was;  just 
as  they  appear,  by  the  preceding  proviso  in  the  form 
of  license,  to  have  prohibited  drunkenness  or  other  dis- 
orderly conduct  in  any  part,  of  the  premises  (a). 

WiGHTMAN  J.  I  am  of  opinion  that  the  conviction 
was  right.     I  consider  that  the  object  of  the  Legislature 

(fl)  The  preceding  proviso  is,  "  that"  the  innkeeper  "  do  not  wilfnlly 
or  knowingly  permit  drunkenness  or  other  disorderly  conduct  in  his 
house  or  premises." 
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was  to  impoee,  upon  any  person  obtaining  a  license,  the       1860. 
condition  not  knowingly  to  suffer  any  gaming  on  the       TatttoT 
licensed  premises ;  whether  the  gaming  be  unlawful  or      -r^yukk 
what  may  be  called  innocent.    The  words  ''any  gaming 
whatsoever**  are  wide   enough  to  prohibit  gaming  of 
every  description.    Playing  cards  for  money  is  gaming ; 
granting  that,  under  the  circumstances  of  the  present 
case,  the  gaming  was  innocent.     Although  nothing  of 
the  sort  is  here  imputed  to  the  appellant,  it  might  be 
•  easy  for  a  fraudulent  person  to  evade  the  law,  supposing 
it  not  to  prohibit  all  playing  at  cards  for  money,  by 
pretending    that     the    gaming    consisted    merely    of 
playing  at  a  lawful  game  at  cards  with   his  private 
friends. 

Crompton  J.  The  schedule  to  stat.  9  G.  4.  c.  61. 
gives  the  form  of  license ;  which  forbids  not  unlawful 
games  only,  but  any  gaming  whatsoever.  It  was  in  the 
first  place  contended  for  the  appellant  that  stat.  8  &  9 
Viet  e,  109.  s.  1.  has  rendered  certain  games,  formerly 
prohibited,  lawful ;  but  that  enactment  cannot  be  called 
in  aid  to  interpret  the  word  '*  gaming**  in  this  beer  Act. 
As  my  brother  Wightman  has  pointed  out,  playing  for 
money  is  gaming.  The  only  question  therefore  is, 
whether  gaming  by  the  landlord  with  his  private  friends 
in  his  private  room  is  within  the  prohibition  in  the 
license.  If  the  prohibition  does  not  extend  to  such 
gaming,  it  must  follow  that  the  prohibition  against  allow- 
ing drunkenness  on  the  premises  will  not  prevent  a 
landlord  from  allowing  his  private  friends  to  get  drunk 
there.  I  think  that  gaming  by  the  landlord's  private 
friends  is  both  within  the  words  of  the  Act  and  within  the 
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mischief  sought  to  be  prevented ;  and  that  the  justices 
were  right  in  convicting,  however  innocent  the  appel- 


Fattsh 
Bhtm n.      ^^^^  °^^7  ^^^^  '^^^  ^^  ^^y  ^^^B  intention. 


Blackburn  J.  I  am  of  the  same  opinion.  The 
tenor  of  the  license  is  not  confined  to  preventing  persons 
who  are  the  public  guests  of  the  innkeeper  fix>m  gaming ; 
but  is  intended  to  prohibit  all  gaming  whatsoever,  for 
fear  lest  unlawful  gaming  should  be  coUusively  carried 
on  on  any  part  of  the  licensed  premises.  I  think  thexefore 
that  the  justices  put  a  proper  construction  on  the  Act, 
in  holding  that  the  appellant  had  committed  an  offence 
against  the  tenor  of  his  license. 

Conviction  affirmed* 


Tuesday, 
Afay  29th. 


Haerison  (yainst  Thb  London,  Brighton  and 
South  Coast  Railwat  Company. 


[Reported,  in  the  Queen's  Bench  and  in  the  Exche- 
quer (chamber  on  error  from  that  Courts  2  B.  t^  S. 
122.] 


XXnL  VICTORIA. 


1860. 


Chilcote,  ApT)€llant,  against  Youldon,         Saturday, 

^i,  \^  '  JJfay  26th, 

Respondent.  Wednesday, 

^  May  30th. 

CASE  sUted  by  justices^  under  stat.  20  &  21  Vict  Stat.  15  &  16 
Vict.clld. 
C'  4,3.  ,.  13.  em- 

At  a  Petty  Sessions  of  the  peace,  held  in  and  for  ?Su^acting 

the  division  of  Paington,  in  the  county  of  Devon,  on  19th  ^^""i^c?^ 

January,  I860,  a  complaint  in  writing  was  made,  under  •^^^•^^0* 

the  provisions  of  stats.  8  &  9  Vict  c.  118.  and  15  &  16  wcojerpog- 

session  of  any 
Vict  c.  79.  8. 13.,  by  the  appellant,  the  valuer  appointed  encroachment 

J        •        .       t  /.  1      .      1  /.   ,  opindosure 

ana  acting  m  the  matter  of  the  inclosure  of  the  commons  which,  under 

and  waste  lands  of  the  manor  of  Brixham,  in  the  county   vici.  c,  118., 

of  Devon,  against  the  respondent,  an  occupier  holding  d^med  to  be 

over  and  detaining  a  portion  of  land  used  as  garden  fa^^ubjert 

ground,  and  alleged  to  be  within  the  limits  of  the  said  to  be  inclosed/' 
°  '  o  possession  of 

common.     On  the  part  of  the  appellant,  evidence  was  "^^^^^^  ^®   . 
*  *  *  actual  occupier 

given  of  his  appointment  as  valuer,  and  that  the  piece  neglects  or 

refuses  to 
of  ground  occupied  and   held  over  by  the  respondent  deliver  up, 

....  ,  1  •  1  after  the  de- 

was  originally  an  encroachment  on  the  said  common,  termination  of 

and  included  in  the  map  of  the  commons  annexed  to  that^Act?  ^ 

the  provisional  order  for  the  said  inclosure,  under  the  on^hehearaiff 

seal  of  the  Inclosure  Commissioners.     That  no  claim  in  of  such  an 

application 
by  the  raluer, 
.....  .       .      i  .  thejustices 

hftTe  jurisdiction  to  inquire  into  the  dream  stances  attending  the  encroachment  or 
inclosure  in  question :  notwithstanding  that  the  occupier  has  made  no  claim  before  the 
valuer  or  the  Inclosure  Commissioners,  and  has  not  appealed  against  the  award  of  the 
Commiiwionen,  which  includes  the  land  in  dispute.  That,  therefore,  the  justices  were 
right  in  refusing  to  order  pnossession  to  be  given  to  the  valuer  of  a  piece  of  land  proved 
to  them  to  have  been  first  inclosed  more  than  twenty  years  before  the  first  meeting  of 
the  Commissioners  for  the  examination  of  claims ;  such  land  being,  under  stat.  8  &  9  Fict. 
e.  118.  s.  52.,  an  ancient  inclosure,  and  that  section,  taken  with  section  50,  shewing  that 
inclosures,  only,  of  less  than  such  twenty  years  standing  are,  under  that  Act,  to  be  deemed 
to  be  parcel  of  the  land  subject  to  be  inclosed, 
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I860.       respect  thereof,  or  in  reference  thereto,  was  made  by  the 
Chilcoti     respondent  before,  or  delivered  to,  the  appellant  as  such 
YouLDOH      v^Juer,  or  otherwise,  at  the  several  times  or  places  by 
him  appointed  and  noti6ed  for  such  purpose.    That  the 
valuer  had  duly  allowed  the  majority  of  the  claims  that 
were  so  made  by  other  parties,  and  that  the  land  occupied 
by  the  respondent  was  included  and  allowed  in  such 
claims.    And  it  was  thereupon  argued,  on  behalf  of  the 
said  appellant,  that  the  land,  so  occupied  and  held  over, 
was  an  encroachment  which,  by  being^  included  in  the 
provisional  order,  must  thereby  be  *'  deemed  to  be  parcel 
of  the  land  subject  to  be  inclosed,"  and  therefore  such 
as  he  was  empowered  to  recover  under  the  provisions 
of  Stat  15  &  16  Vict.  c.  79.  $.  13.     On  the  part  of  the 
respondent,  the  above  facts  were  not  disputed;  but  it  was 
proved,  in  addition  thereto,  that  the  said  piece  of  ground 
had  been  inclosed  for  more  than  twenty  years  next 
preceding  the  day  of  the  first  meeting  for  the  examina- 
tion of  claims,  but  that  the  fences  thereof  were  during 
portions  of  such  time  in  an  imperfect  condition ;  and 
that  it  had  been  so  occupied  by  different  persons  not 
claiming  directly  firom   each  other,  or  setting  up  any 
special  title  thereto.    And  it  was  thereupon  urged  that 
the  said  inclosure  was  an  ancient  inclosure  under  the 
provisions  of  stat.  8  &  9  Vict  c.  118.  s.  52.,  and  therefore 
such  as,  by  sect  86  of  the  last  named  Act,  the  valuer  was 
not  empowered  to  order  to  be  inclosed  without  the 
consent  in  writing  of  the  person   interested  therein, 
which  said  consent  had  not  been  given. 

The  justices  thereupon  considered  that  the  fact  so 
proved  before  them,  that  the  inclosure  was  an  ancient  one, 
was  a  sufficient  answer  to  the  complaint,  and  that  it  was 
pot  necessary  that  any  claim  thereto  should  have  been 
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set  up  before  the  valuer,  but  might  be  pleaded,  not  with*        1860. 
standing,  as  a  justification  for  so  holding  over :  and  that      Cuilcots 
the  respondent  could  not  be  dispossessed  of  the  said  piece      Yovldon. 
of  ground  without  his  consent  in  writing  first  had  and 
obtained.     And  they  dismissed  the  said  complaint 

The  api^ellant  thereupon  applied  to  them  to  state  a 
case  for  the  opinion  of  this  Court  thereon,  on  the  grounds 
following. 

First:  That  the  acts  of  the  valuer  were  conclusive, 
and  could  not  be  questioned  before  the  justices. 

Secondly:  That   the   said  encroachment,   being  in- 
cluded in  the  map  annexed  to  the  provisional  order  for 
inclosure  by  the  Commissioners,  was  thereby  conclusively 
.   **  deemed  to  be  parcel  of  the  land  subject  to  be  inclosed  '* 
within  the  meaning  of  stat.  15  &  16  'Viet  c.  79.  s.  13. 

Thirdly:  That,  such  provisional  order  being  concUisive 
as  to  what  land  should  be  "  deemed  to  be  subject  to  be 
inclosed,'^  it  was  beyond  the  jurisdiction  of  the  justices 
to  hear  any  evidence  as  to  the  fact  of  its  being  an 
ancient  inclosure,  or  any  evidence  in  relation  to  such 
encroachment,  other  than  was  required  to  prove  the 
allegations  contained  in  the  said  complaint 

Fourthly :  That,  as  the  encroachment  in  question  was 
included  in  the  map  annexed  to  the  provisional  order, 
the  respondent  was  bound  to  have  delivered  a  claim  in 
writing  to  the  valuer  for  any  "right  or  interest  he  may 
have  had  or  claimed  in  any  land  proposed  to  be 
inclosed,"  under  sect  17  of  stat  8  &  9  Fict  c.  118.,  or 
to  have  appealed  against  the  decision  of  the  valuer 
(appellant),  in  respect  of  such  claims  as  were  delivered 
to,  determined  on,  and  allowed  by,  the  valuer,  under 
sect  48  of  the  last  named  Act 

Fifthly :  That,  the  fences  of  the  said  piece  of  land 
having  been  kept  in  an  imperfect  condition  during  the 
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1860.  twenty  years  next  preceding  the  first  examination  of 
CuiLooTB  claims,  and  the  said  piece  of  ground  having  been 
YouLDoH.  occupied,  during  such  last  mentioned  term,  by  different 
persons,  not  claiming  directly  from  each  other,  or  setting 
up  any  special  title  thereto,  the  said  piece  of  ground  was 
not,  therefore,  an  ancient  inclosure,  within  the  meaning 
of  sects.  52  and  86  of  stat  8  &  9  Vict  c.  118. ;  but  an 
**  encroachment"  within  the  meaning  of  sect.  50  of  the 
said  Act. 

If  the  Court  should  be  of  opinion  that  the  facts  so 
proved  before  the  justices  were  not  sufiicent  to  constitute 
the  piece  of  ground  so  held  over  an  *^  ancient  inclosure  ^ 
*  within  the  meaning  of  sect  52  of  stat.  8  &  9  Vict.  c.  1 18. ; 

or  if  they  should  think  that,  notwithstanding  its  being 
such  ancient  inclosure,  the  respondent  was  nevertheless 
estopped,  for  the  reasons  above  assigned,  from  pleading 
the  same  in  answer  to  the  said  complaint,  then  judgment 
was  to  be  for  the  appellant 

J,  D.  CoUridge^  for  the  appellant.  First ;  the  valucr^s 
decision,  while  unappealed  against,  was  conclusive,  and 
could  not  be  questioned  before  the  justices,  but  only  by 
appeal  to  the  Inclosure  Commissioners.  Secondly,  the 
land  held  over  by  the  respondent,  being  included  in  the 
map  annexed  to  the  provisional  order  for  inclosure  by 
the  Commissioners,  must  be  conclusively  **  deemed  to  be 
parcel  of  the  land  subject  to  be  inclosed ''  under  stat 
8  &  9  Vict  c,  118.,  within  the  meaning  of  stat  15  &  16 
VicL  c.  79.  A  13  (a). '  Thirdly,  the  justices  were  wrong,  in 
any  event,  in  holding  that  the  facts  shewed  that  the  land 
was  an  ancient  inclosure  within  the  meaning  of  stat. 
8  &  9  Vict  c  118.  8.  52.     As   to  the   first  point,  stat 

(a)  See  that  section  cited,  p08t>  page  12. 
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8  &  9  Vict.  c.  118.,  by  seels.  25—27,  provides  for  the        I860- 
application,  by  persons  proposing  to  inelose  land  subject      Chilcote 
to  be  inclosed,  to   the  Inclosure  Commissioners;  the      Yovlvoh. 
reference  of  the  matters  by  them  to  an  assistant  Com- 
missioner ;  and  the  subsequent  embodiment  by  them  of 
the  conditions  of  the  proposed  inclosure  in  a  provisional 
order.     Sect  33  enacts  that  a  valuer  shall  be  appointed ; 
sect.  34  defines  his  powers  and  duties,  and  sect  35 
enables  him  to  call  in  an  assistant  Commissioner  as 
assessor,  in  matters  of  contested  claims.     [  Wightman  J. 
Do    the  claims   there   mentioned   include   a  disputed 
question  as  to  whether  land  is  an  ancient  inclosure  or 
not  ?    Does  not  that  section  refer  rather  to  claims  as  to 
land  which  it  is  admitted  is  subject  to  be  inclosed?] 

Karslake^  contriL  The  section  is  limited  to  contested 
claims  to  lands  subject,  under  sect.  11,  to  be  inclosed. 

J.  D.  Coleridge.  At  all  events  the  decision  of  the  valuer 
on  any  claim  is  conclusive.  By  sect  39  the  Com- 
missioners, or  an  assistant  Commisioner,  are  empowered, 
on  the  representation  of  the  vaUier,  to  set  out  the 
boundaries  of  parishes  or  manors  in  which  any  land 
proposed  to  be  inclosed  is  situate ;  subject  to  a  right  of 
appeal  to  thb  Court,  or  to  an  inquiry  before  a  sheriflTs 
jury.  Sect  44  regulates  the  proceedings  upon  the 
appeal  By  sects.  46—49,  the  valuer  is  required  to  hold 
meetings  and  determine  claims,  in  the  matter  of  an 
inclosure.  By  sect.  50  all  encroachments  within  twenty 
years  **  shall  be  deemed  parcel  of  the  land  subject  to  be 
inclosed,  and  shall  be"  "inclosed  accordingly,"  "  and  in 
case  any  dispute  or  difference  shall  arise  touching  any 
such  encroachments''  ^^  or  as  to  the  extent  thereof,  such 
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I860.  '  dispute  or  difference  sha!l  be  determined  by  the  valuer." 
Chilootb  Sect  52  provides  tbat  inclosures  of  twenty  years  stand* 
YouLDOH  ^"8  s^*^'  ^  deemed  ancient  inclosures ;  but  if  a  valuer 
has  decided,  under  sect.  50,  tbat  an  inclosure  is  not 
ancient,  the  only  remedy  of  a  party  dissatisfied  with  his 
determination  is  by  ap^peal  against  it,  under  sect.  55,  to  the 
Commissioners  or  an  assistant  C>ommissioner.  The  statute 
points  out  a  regular  course  of  proceeding,  which,  as 
Kindersley  V.  C.  decided  in  Turner  v.  Blamire  (a),  ought 
to  be  followed.  Such  also  may  be  presumed  to  have 
been  the  opinion  of  the  Lords  Justices,  who,  in  affirming 
tbat  decision  on  appeal  (&),  expressed  no  dissent  from  the 
Vice  Chancellor's  ratio  decidendi.  Next,  as  to  the  second 
point:  Stat.  15  &  16  Vict  c.  79. «.  13.  enacts  that  "when  any 
person  by  whom  any  encroachment  or  inclosure,  of  what- 
ever value,  which,  under"  stat.  8  &  9  Vict  c.  118.,  "shall 
be  deemed  to  be  parcel  of  the  land  subject  to  be  inclosed, 
shall  be  actually  occupied,  shall  neglect  or  refuse  to  quit 
and  deliver  up  possession  of  the  same,  or  any  part 
thereof,  to  the  valuer  acting  in  the  matter  of  the  inclosure, 
within  one  calendar  month  next  after  the  determination 
of  claims  under"  stat.  8  &  9  Vict  c.  118.,  "the  posses- 
sion thereof  may  be  recovered  by  such  valuer  under  the 
provisions  of  stat.  1  &  2  Vict  c.  74.  Having  regard  to 
the  enactments  of  stat.  8  &  9  Vict  c.  118.,  it  is  clear 
that  land  included  in  the  map  annexed  to  the  provisional 
order  of  the  Commissioners  must,  under  that  Act,  be 
'*  deemed  to  be  parcel  of  the  land  subject  to  be  inclosed.^' 
[Blackburn  J.  Does  not  sect.  13  of  stat.  15  &  16  Vict 
c,  79.  refer  only  to  encroachments  made  within  twenty 
years;  which,  by  stat.  b  &  9  Vict  e.  118. «.  50.,  "shall  be 

(a)  1  Drew,  402.  (h)  22  X.  J,  N.  8.  Ch,  766. 
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deemed   parcel   of  the  land  subject  to  be  inclosed''  ?        1860. 
By  sect  49  of  slat  8  &  9  Vict  c.  118.  the  valuer  is  ex-     CeiLcon 
pressly  disabled  from  determining  title  to  land.]    If  the     youldok. 
valuer  has  decided  wrongly^  his  determination  can  be 
reversed  on  appeal.     [Blackburn  J.    But  must  he  not,  in 
order  to  shew  his  right  to  the  interference  of  the  justices, 
prove  before  them  that  the  land  in  question  was  subject 
to  be  inclosed,  under  sect  50  of  stat.  8  &  9  Vict  c.  118.  ? 
The  proceedings  before  the  justices  are  to  be  under  the 
provisions  of  stat  1  &  2  Vict  c.  74. ;  and  under  that 
Act  a  landlord  seeking  to  recover  possession  of  a  small 
tenement  must  prove  before  the  justices  a  tenancy  and  a 
holding  over  by  the  tenant,  in  order  to  give  the  justices 
jurisdiction.]     Lastly,  assuming  that  the  valuer's  deter- 
mination was  not  conclusive,  it  was  right  upon  the  facts ; 
and  the  justices  were  wrong  in  reversing  it. 

Karslake^  contra.  The  justices  had  jurisdiction  to 
inquire  into  the  matter,  and  they  came  to  a  right  con- 
clusion. Upon  the  finding,  the  piece  of  land  in  question 
must  be  considered  to  be  de  facto  an  ancient  inclosure ; 
and  sect  11  of  stat  8  &  9  VicL  c.  118.,  which  enu- 
merates the  descriptions  of  land  subject  to  be  inclosed 
under  the  Act,  does  not  comprehend  ancient  inclosures. 
It  cannot  be  said  that  all  land  included  in  the  map 
annexed  to  the  Commissioners'  provisional  order  for 
inclosure  is  thereby  to  be  conclusively  deemed  to  be  land 
subject  to  inclosure:  otherwise,  any  part  of  the  New 
Forest  or  of  the  Forest  of  Dean  might  become  subject 
to  inclosure  if  put  into  such  a  map ;  whereas  sect  13  of 
the  Act  excepts  those  forests  from  its  operation.  The 
facts  in  evidence  before  the  justices  shewed  that  the  land 
in  question  in  the  present  case  was  An  ancient  inclosure 
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1860.  within  sect.  52,  having  been  inclosed  for  more  than 
Chilcotb  twenty  years  beforethefirst  meeting  of  the  Commissioners. 
YoJhDov,  Se^^*  ^^  shews  that  the  only  encroachments  upon  land 
which  are  subject  to  inclosure  are  encroachments  made 
within  twenty  years  of  that  meeting.  By  sect,  86  an- 
cient inclosures  cannot  be  inclosed  without  the  written 
consent  of  the  person  interested  in  them.  Sects.  47, 48, 
55  and  56,  which  relate  to  claims  before  the  valuer  by 
persons  setting  up  some  right  or  interest  in  lands  proposed 
to  be  inclosed ;  the  determination  of  those  claims  by  the 
valuer ;  and  the  appeal  from  him  to  the  Commissioners, 
and  from  the  Commissioners  to  the  Assizes ;  apply  only 
to  claims  relating  to  rights  in  lands  which  the  Com- 
missioners have  power  to  inclose,  and  have  no  bearing 
on  the  claim  of  an  owner  of  land  to  prevent  its  inclosure 
altogether.  By  stat.  15  &  16  Vict  e.  79.  s.  13.,  the 
valuer  is  empowered  to  recover  possession  of  "any 
encroachment  or  inclosure"  "  which  under"  stat.  8  &  9 
VicL  c.  118.,  ''shall  be  deemed  to  be  parcel  of  the  land 
subject  to  be  inclosed :''  by  which  must  be  meant,  not 
all  encroachments  or  inclosures  that  the  Commissioners 
may  choose  to  insert  in  their  map,  but  such  only  as 
are  subject  to  inclosure  :  such,  that  is,  by  reason  of  sects. 
50  and  52  of  the  first  Act,  as  are  of  less  than  twenty 
years'  standing.  Turner  v.  Blamire  (a)  was  a  motion 
for  an  injunction  to  restrain  the  Commissioners  from 
confirming  the  award  of  their  valuer;  and  the  injunction 
was  refused,  on  the  ground  that  it  appeared  that  the 
plaintiff  had  acquiesced  in  the  result  of  the  preliminary 
inquiry  by  an  assistant  Commissioner,  namely,  that  the  land 
in  dispute  was  subject  to  inclosure.  But  the  feet,  proved 
by  the  present  respondent,  that  his  land  is  an  ancient 
(a)  1  Drew,  402. 
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ioclosure,   shews   that  the  valuer  had  no  jurisdiction        IS60. 
whatever  to  inclose  it,  Cbiloots 


Colorize,  in  reply.     Stat.  15  &  16  Vict.  c.  79.  s.  13. 
authorizes  the  valuer  to  recover  land  which,  under  stat. 
8  &  9  Vict.  c.  118.,  **  shall  be  deemed  to  be  parcel  of 
the  land  subject  to  be  inclosed.*'     The  question  is,  by 
whom   must  it  be  so  deemed  ?    Surely,  by  the  Com- 
missioners. Assuming,  therefore,  that  the  Commissioners, 
by  reason  of  sects.  50  and  52  of  the  earlier  Act,  are 
wrong  in  deeming  an  encroachment  of  more  than  twenty 
years*  standing  subject  to  inclosure,  still,  if  they  so  deem 
it,  their  decision  is  conclusive  and  cannot  be  inquired 
into  by  the  justices.     By  sect.  55  of  the  first  Act,  the 
valuer  is  to  make  out  a  schedule  of  the  claims  which  he 
allows,  <' after**  he  **  shall  have  heard  and  determined  all 
claims  and  objections  which  shall  have  been  made  in  the 
matter  of  an  inclosure".     The  proper  course,  therefore, 
for  an  owner  of  land,  who  denies  that  it  is  subject  to 
inclosure,  to  adopt,  is  to  go  before  the  valuer  and  make 
out  the  exemption.   It  is  too  late  to  take  such  an  objection 
after  the  valuer  has  heard  and  determined.    {^Cockbum 
C.  J.     Can  the  valuer  give  himself  jurisdiction  in  such 
a  case,  by  deciding  the  matter  of  fact,  as  to  the  liability 
of  the  land  to  inclosure,  wrongly  ?]     If  be  has  juris- 
diction to  inquire,  he  has,  also,  jurisdiction  to  determine ; 
and  if  his  determination  is  wrong  the  only  redress  is  by 
an  appeal  under  the  statute.    The  defendant  could  not, 
by    setting   up  a  question  of  title,   oust  the  jurisdic- 
tion of  the  justices  to  give  the  valuer  possession  of  the 
land  which  the  defendant  was  proved  to  be  holding  over; 
Bees  V.  Davies  (a). 

(a)  4  C.  B,  N.  S,  56. 


V. 

TOVLDOH. 
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1860.  CocKBDRN  C.  J.     I  am  of  opiDioD  that  our  judgment 

Chilootb  should  be  for  the  respondent.  The  question  is,  whether 
YouLDOK.  ^  person  who  has  obtained  a  piece  of  land  by  encroach- 
ment upon  land  subject  to  be  inclosed,  has  a  right  to  . 
the  possession  and  also  to  the  property  of  and  in  that 
piece  of  land,  when  an  inclosure  takes  place ;  or  whether, 
if  he  makes  no  appeal  against  the  decision  of  the  Com- 
missioners inclosing  his  land,  he  is  bound  by  their  award 
although  the  land  was  not  subject  to  be  dealt  with  by  them 
at  all.  It  appears  to  be  admitted  by  the  appellant  that 
there  is  no  distinction  in  principle  between  this  case 
and  that  of  the  inclosure  of  ordinary  freehold  land 
acquired  by  a  more  legitimate  title  than  encroachment. 
Now,  having  regard  to  stat.  8  &  9  Vict  c.  118.,  I  think 
that  all  its  provisions  relating  to  the  inclosure  of  land 
refer  to  land  which  is  not  only  proposed  to  be  but  is 
also  subject  to  be  inclosed.  It  is,  in  fact,  clear  that  the 
Legislature  could  not  have  contemplated  an  interference 
with  land  the  private  property  of  individuals ;  whether 
that  property  be  acquired  by  long  encroachment  or 
otherwise.  The  Act,  by  sect;  11,  sets  out  the  descrip- 
tions of  lan4  which  are  to  be  subject  to  inclosure.  Then 
follows  a  scheme  for  effecting  the  inclosure.  Parties 
interested  in  land  subject  to  be  inclosed,  and  desirous 
of  its  inclosure,  are  to  apply  to  the  Commissioners,  who 
are  then  to  refer  the  application  to  an  assistant  Com-: 
missioner;  that  he  may  inquire  into  the  expediency  of 
the  proposed  inclosure,  and  hear  and  consider  what 
has  to  be  said  for,  and  what  objections  can  be  urged 
against  it  I  think  that  the  *' objections'^  **to  the 
proposed  inclosure"  mentioned  in  sect.  25,  do  not  include 
an  objection  that  the  land  is  not  land  subject  to  inclosure ; 
but  are  restricted  to  objections  against  the  general  ezpe- 
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diency  of  the  inclosore.    After  the  assistant  Commis-        i860, 
sioner  has  reported,  a  valuer  is  to  be  appointed,  to  hear     Cbilgotb 
and  determine   the  claims  of  persons    claiming  any     youlooit. 
common  or  other  right  or  interest  in  any  land  proposed 
to  be  inclosed;  and,  by  sect  48,  his  order  aa  to  "any 
doubts  or  difficulties'*** respecting  such  claims,  or  any 
differences**  '*  between  any  of  the  claimants   touching 
their  respective  claims,  or  the  relative  proportions  of 
their  rights  and  interests,"  is  to  be  final  unless  a  party 
dissatisfied  with  it  appeals  to  the  Commissioners.    Then 
follows,  in  sect.  60,  an  important  enactment  that  '*  en- 
croachments and  indoeures*  "which  shall  have  been 
made  by  any  person,  from  or  upon  any  part  of  the  land 
proposed  to  be  inclosed,  within  twenty  years  next  before 
the  first  meeting  for  the  examination  of  claims  in  the 
matter  of  the  inclosure,*^  **  shall  be  deemed  parcel  of 
the  land  subject  to  be  inclosed.**    And,  by  sect.  52, 
encroachments  of  twenty  years'  standing  are    to    be 
deemed  ancient  inclosures  for  the  purposes  of  the  Act 
Sect  56  is  very  material.     It  gives  a  right  of  appeal  to 
**any  person  claiming  to  be  interested  in   any  land 
proposed  to  be  inclosed,**  from  ^  any  determination  of 
the  Commissioners  or  assistant  Commissioner  concern- 
ing any  claim  or  interest  in  or  to  the  land  proposed  to 
be  inclosed  under  the  powers'*  of  the  Act.     To*  me,  this 
section  appears  to  be  merely  the  sequel  to  sect  48, 
which  gives  an  appeal  from   the  valuer  to  the  Com* 
missioners.     Sect.  56  gives  the  like  appeal  from   the 
determination  of  the  Commissioners;  an  appeal,  as  it 
seems  to  me,  founded  upon  the  same  grounds  as  that 
under  sect.  48.    I  do  not  see  how  it  can  apply  to  an 
objection,  such   as  the  present,  that  the  land  is  not 
subject  to  inclosure  at  all ;  raised  by  a  person  who  has 
VOL.  in.  c  B.  &  B. 
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I86CX  never  made  any  claim  or  objection  at  all  before  the 
Cbilootb  valuer,  and  has  never  appealed  from  him  to  the  Com- 
TooLDoir,  niissioners.  There  is  no  provision  in  the  Act  giving 
such  a  person  an;  appeal  at  all.  The  whole  scope  of 
the  Act  is  to  confer  powers  for  inclosing  land  subject  to 
be  inclosed;  and  nothing  short  of  a  very  express 
enactment  would  justify  us  in  holding  that  it  gives  the 
Commissioners  jurisdiction  to  decide  questions^pf  title, 
and  of  the  private  right  to  their  property  of  the  owners  of 
land  not  so  subject  The  Legislature  has  not  empowered 
the  Commissioners  to  finally  decide  whether  an  en- 
croachment  is  of  twenty  years'  standing  or  of  less.  If  it 
is  of  twenty  years'  standing,  the  Commissioners  cannot 
bind  the  person  whose  land  it  is,  by  finding,  contrary 
to  the  fact,  that  it  is  of  less. 

WjoHTMAN  J.  This  question  arises  on  a  proceeding 
under  stat.  15  &  16  Vict  c.  79. «.  13.,  by  which  the  appel- 
lant, the  valuer,  sought  before  justices  to  recover  possession 
of  an  encroachment  upon  land  subject  to  be  inclosed,  and 
which  was  occupied  and  held  over  by  the  respondent, 
in  the  same  manner  as  is  provided  by  stat.  1  &  2  Vict 
c.  74.  for  the  recovery  of  the  possession  of  small  tene- 
ments from  tenants.  The  valuer  contended  that  the 
encroachment  in  question  was  to  **be  deemed  to  be 
parcel  of  the  land  subject  to  be  inclosed"  under  stat. 
8  &  9  VicL  c,  118.:  and  the  justices  entered  into  the 
preliminary  inquiry  whether  it  was  properly  so  deemed : 
whether,  that  is,  it  in  fact  was  parcel  of  such  land.  I 
think  that  the  justices  had  full  right  to  institute  that 
inquiry.  It  is  said,  by  the  appellant,  that  the  question 
of  parcel  or  no  parcel  had  been  conclusively  determined 
already,  by  the  insertion  of  the  encroachment  in  the 
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map  of  the   incloBure,  as  parcel   of  the  land  to  be        i860, 
bclosed ;    no  objection  to  or  appeal  against  such  in-     chilcotb 
sertion  having  been  made  by  the  respondent  at  any      j^^^^ 
time  before   the  map   appeared.      This  brings   us  to 
consider  the  provisions  of  sUt  8  &  9  VicL  c.  118.     In 
80  doing,  "we  must  take  the  fact  to  be  found  that  this 
encroachment  was  of  more  than  twenty  years'  standing 
before   the  Commissioners'   first  meeting;  and  that  it 
therefore  is^  by  reason  of  sect.  62,  to  be  deemed  and 
taken  to   be  an  ancient  inclosure.     [His  Lordship  read 
the  section.]    From  that  section  it  would  seem  that  the 
encroachment  was  not  land  subject  to  be  inclosed.     Sect. 
47,  which  relates  to  claims  to  be  sent  in  to  the  valuer, 
applies  only  to    claims  of  right  in  alieno  solo.     Mr. 
Coleridge  appears  to  admit  that;  but  to  contend  that  the 
respondent  ought  to  have  taken  his  objection  before  the 
vainer,  obtained  his  determination  upon  it,  and  had  the 
matter  reheard  by  the  Commissioners  or  an  assistant 
Commissioner,  under  sect.  5.^.     Sect.  49,  however,  pro- 
vides that  nothing  in  the  Act  ''shall  extend  to  enable 
the  valuer,    or   the   Commissioners,  or  any  assistant 
Commissioner,  to  determine  the  title  of  any  lands,  or 
to  determine  any  right  between  any  parties  contrary  to 
the  actual  possession  of  any  such  party  (except  in  cases 
of  encroachment  as  hereinafter  mentioned)."    In  the 
course  of  the  argument  I  was  struck  with  the  necessity 
of  ascertaining  to  what  the  exception  there  mentioned 
applies ;  and  I  think  that  it  applies  to  cases  of  encroach- 
ment the  title  to  which  depends  upon  lapse  of  time ; 
and  that  it  is  confined  to  encroachments  falling  under 
sect.  00,  as  being  of  less  than  twenty  years'  standing,  and 
not  to  those  faUing  under  sect.  52.    No  doubt  the  valuer 
may  deal  with  any  part  of  an  encroachment  which  b  proved 
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I860,        to  have  been  made  within  twenty  years,  though  the  rest 
Chilcotb     of  it  is  within  the  protection  of  sect.  52.     But  no  such 
TouLDOH.     question  arises  in  the  present  case.  The  entire  encroach- 
ment having  been  made  more  than  twenty  years  ago,  it 
is  an  ancient  inclosure,  and  the  valuer  had  no  power  to 
inclose  it  either  in  whole  or  in  part 

(Cromptqn  J,  was  absent.) 

Blackburn  J.  I  am  of  the  same  opinion.  Stat.  8 
&  9  Vict  e.  118.,  by  sect  11,  defines  what  are  lands 
subject  to  be  inclosed,  and  it  thence  appears  that  they 
are  lands  subject  to  rights  of  common.  Sect.  25  pro- 
vides for  an  application  to  the  Commissioners,  with  a 
view  to  an  inclosure,  by  persons  interested  in  such  land. 
It  may  often  happen,  as  it  did  in  Turner  v.  Blamire  (a), 
that  a  dispute  arises  whether  part  of  the  land  proposed 
to  be  inclosed  is  subject  to  inclosure  or  not  And  I  am 
far  from  saying  that  it  might  not  have  been  expedient  to 
give  the  Commissioners  power  to  decide  what  lands  were, 
and  what  were  not,  so  subject;  and  to  make  their  deci- 
sion, subject  to  an  appeal,  final.  But  I  fail  to  find  any 
provision  to  that  effect  in  the  Act.  The  *<  objections**  to 
the  inclosure,  into  which  the  assistant  (commissioner  is, 
by  sect  25,  to  inquire,  do  not  appear  to  me  to  apply  to 
a  dispute  as  to  whether  the  land  proposed  to  be  inclosed 
is  subject  to  inclosure  or  not.  Sect.  49  prohibits  the 
valuer  and  Commissioners  from  determining  any  question 
of  title  to  land,  '*  except  in  cases  of  encroachment  as 
hereinafter  mentioned  ;*'  except,  that  is,  in  cases  of  en- 
croachment for  less  than  twenty  years,  which  fall  under 

{a)  1  Drew,  402.  Judgment  affirmed  on  appeal  by  the  Lords  Justices, 
7IZl,J.N.S.  a.  766. 
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the  operation  of  sect.  50.  There  is  nothing  tp  shew  thai  i860, 
the  Commissioners  may  conclusively  give  themselves  CaiLcora 
jurisdiction  by  finding,  contrary  to  the  fact,  that  an  yoytDoii 
encroachment  is  of  less  than  twenty  years'  standing. 
That  being  so,  I  think  that  the  justices  have  power,  at 
the  hearing  of  an  application  to  them  by  the  valuer, 
under  stat  15  &  16  Vict.  c.  79.  s.  13.,  to  determine 
the  fact  which  settles  whether  or  not  the  encroachment, 
possession  of  which  he  seeks  to  recover,  is  to  be  deemed 
to  be  parcel  of  the  land  subject  to  be  inclosed ;  the  fact, 
namely,  whether  or  not  the  encroachment  took  place 
within  the  last  twenty  years.  Then  arises  the  question 
whether  they  were  precluded  from  determining  in  favour 
of  the  respondent  by  the  circumstance  that  the  encroach- 
ment in  dispute  was  inserted  in  the  Commissioners'  map 
of  the  lands  to  be  inclosed.  But,  as  I  have  already  said, 
however  desirable  it  might  have  been  to  make  the  Com- 
missioners' decision  conclusive,  I  find  no  power  given 
to  them  by  the  Act  finally  to  determine  such  a  matter ;  . 
and  such  a  power  could  only  be  given  them  by  express 
enactment. 

Judgment  for  the  respondent. 
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1860.       • 


^^f^  Smith  against  Mukdt. 

i?Si?hSJ2  gPECIAL  case  stated,  after  writ  issued  and  without 
Mi^M  *^*  pleadings,  by  consent  and  by  order  of  Blackburn  J. 

d  *"*  °th  *^*^*  '^^^  action  was  brought  by  the  plaintiff  against  the 
receirer  from    defendant  for  the  non-return  by  the  defendant  to  the 

a  third  person,  « 

with  an  in-       plaintiff  of  the  half  parts  of  two  Bank  of  England  notes 

part  of  both      of  the  plaintiff,  one  for  20/.,  and  the   other   for  10/., 

i^ceiTCTUiat     which  had  been  sent  by  the  plaintiff  to  and  received 

SiWM^Seto     ^y  ^^^  defendant,  and  which  the  plaintiff  alleged  the 

in^hls'^^  defendant  was  bound  to  redeliver  to  the  plaintiff  on 

until  he  sends  request,  which  was  made:  and  also  for  the  wronjrful 
theBecond  i        >  '  o 

halTes;  the  conversion  by  the  defendant  of  the  plaintiff's  said  half 
being,  until  parts  of  the  said  two  Bank  of  England  notes;  and  also 
and  condi-     .  for  the  detention  from  the  plaintiff  of  his  said  half  parts 

therefore  open    ^^  ^^®  ^aid  two  notes. 

iJlnjti^''        On  12th  August,  1859,  the  plaintiff  entered  into  an 

A?^nd^^  agreement   with  one    George  Williams,  of  Esperanza, 

^ffi^^  r  ^'    Torquay f  in  the  county  of  Devon,  for  entering  into  a 

transaction       partnership  with  the  said  G.  fVUliams,  in  regard  to  cer- 

and  redemand 

the  first  halTes  tain  fumished  houses  at  Torquay,  of  which  the  said  (?. 

ceiTer ;  who  is    WilUams  was  possessed.     The  following  is  a  copy  of  the 

liable  to  an  . 

action  for         agreement. 

J:Si1.  "  Esperanza,  Torquay,  South  Devon. 

''Memorandum  of  agreement  made  this  12th  day  of 
August,  1859,  between  George  Williams,  of  Esperanza, 
Torquay,  South  Devon,  on  the  one  part,  and  George 
Smith,  of  124,  Great  Dover  Road,  London,  on  the  other 
part ;  that  is  to  say,  that  the  house  Esperanza  is  under 
lease  to  the  above  named  George  Williams  for  a  term  of 
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7, 14,  and  21  years,  at  a  rental  of  91/.  per  annum;  so        1860. 

likewise  is  the  house  Albion  Lodje,  at  a  renlal  of  90/.  per        ^j^ 

annum ;  so  likewise  is  the  house  called  Camboitme^  at 

the  rental  of  130/.  yearly.      The  said  George  Williams 

assures  George  SmUh  that  his  liabilities  for  furnishing  the 

said  houses  do  not  exceed  700/.,  their  original  cost  being 

1000/. ;  that  the  said  George  WiUiams  agrees  to  accept 

of  the  said  George  Smith  as  a  partner,  to  share  equally 

the  profits  and  liabilities  in  connection  with  the  said 

houses,  on  condition  of  his  paying  into  a  bank,  at  Tor^ 

quay  or  elsewhere,  to  the  joint  credit  of  the  above  named 

partners,  the  sum  of  500/.     This  paper  to  be  binding  on 

each  until  a  deed  of  partnership  is  executed. 

"*  George  WiUiams. 
«  George  Smith/* 
"Wnnem,  AUee  Williams.'' 

The  sum  of  500/.  has  never  been  paid  by  the  said 
George  Smith  into  any  bank,  at  Torquay  or  elsewhere, 
to  the  joint  credit  or  otherwise.  At  the  time  of  the 
making  of  the  said  agreement  Williams  represented  to 
the  plaintiff  that  he  was  under  certain  liabilities,  and 
owed  certain  debts  in  respect  to  the  furnishing  of  the 
said  houses;  and  that,  amongst  others,  he  owed  the 
defendant,  who  was  a  china  and  glass  merchant  at 
Bristolj  35/.  for  china  and  glass  which  had  been  supplied 
by  the  defendant  to  Wiltiams  for  furnishing  the  said 
houses.  On  17th  August,  1859,  the  plaintiff  wrote, 
addressed  and  sent  by  post  to  the  defendant  a  letter  of 
which  the  following  is  a  copy. 

"  124,  Great  Dover  Road. 

*'  S.E.  London,  Aug.  17, 1859. 
''Mr.  Tkos.  G.  Mundy. 
^  Sir.     I  presume  Mr.  George  Williams,  of  Esperanza, 
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1860.        Torquay,  has  informed  you  of  my  having  joined  him  in 
— ^JJ^^J^ —   his  line  of  business,  and  that  the  debts  contracted  after 
,,  ^'  this  date  will  be  in  the  joint  names  of  WilUama  and 

Smith.  I  enclose  you  half-notes  for  352.,  and  m  ac- 
knowledging the  same  please  forward  me  a  statement  of 
the  full  amount  due  to  you  by  Mr.  Williams,  and  oblige 

"Your  obedient  Servant, 

"  George  Smith."* 
"P.S.— I  find  I  have  not  a  5L  note,  but  will  enclose 
it  in  next. 

**  No.  80,730,  March  20,  1869     .         .    £20 
•*  Na  85,543,  June  20,  1859         .        .       10 

The  half  notes  for  30?.,  referred  to  in  the  above  letter, 
were  the  halves  of  two  Bank  of  Englaiid  notes,  and  the 
same  were  inclosed  in  the  said  letter  and  sent  therein  by 
post  to  the  defendant.  The  numbers  and  description  of 
the  halves  of  the  said  two  notes  so  enclosed  and  sent  in 
the  said  letter  to  the  defendant  were  and  are  as  follows. 
No.  80,730,  dated  20th  March,  1859,  for  2QL ;  also^ 
No.  85,543,  dated  20th  June,  1859,  for  lOl 

The  above  mentioned  letter,  and  the  said  halves  of  the 
said  two  Bank  of  England  notes  inclosed  therein,  were 
duly  received  by  the  defendant.  They  were  sent  to  the 
defendant  with  the  sanction  and  authority  of  the  said 
George  Williams.  The  said  notes  were  the  notes  of  the 
plaintiff  at  the  time  of  the  sending  the  same;  and  at  that 
time,  and  at  the  time  of  the  receipt  by  the  defendant  of 
the  halves  of  the  said  two  notes,  the  plaintiff. was  under 
no  other  contract  or  liability  than  that,  if  any,  shewn  by 
the  said  agreement,  together  with  the  facts  above  stated, 
to  send  the  same ;  nor  was  the  plaintiff  under  any  obli- 
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gation,  except  as  aforesaid^  to  pay  (he  defendant  the  said        1^50. 

debt  so  due  to  him  from  the  said  G.  ff^iUiams,  or  any        smitb 

part  thereof.     On  18th  August,  1859,  the  defendant,  on 

receipt  of  the  said  letter,  wrote  and,  paying  the  postage, 

sent  by  post  to  the  plaintiff,  who  in  due  course  received 

from  him,  a  letter  of  which  the  following  is  a  copy. 

*'Auffust  18th,  1859. 
**  Sir.  I  am  in  receipt  of  your  favour  enclosing  the 
first  half  of  a  twenty  and  a  ten  pound  note,  and  on 
receipt  of  the  second  halves  will  send  a  stamped  acknow- 
ledgment. According  to  your  request,  I  herewith  enclose 
a  statement  of  account  due  from  Mr.  WilUams  for  goods 
sent ;  also  the  amount,  as  near  as  I  can  at  present  give, 
-  of  the  goods  which  are  selected  to  be  sent  for  the  new 
house.  **  I  am.  Sir,  yours,  &c., 

•*  Thos.  G.  MundyT 
«  Amount  of  account  against  Mr.  fFittianu  £29.  Ss.  Zd, 
**  The  amount  of  goods  selected  for  the  new  house 
amounts  to  from  55L  to  6021" 

None  of  such  goods  mentioned  in  such  letter,  except- 
ing the  2921  8#.  3d.,  which  had  been  supplied  previously 
to  the  said  agreement,  were  supplied  to  the  said  George 
WUUams  or  to  the  plaintiff. 

On  19th  August,  1859,  the  plaintiff  wrote,  addressed 
and  sent  by  post  to  the  defendant,  who  duly  received,  a 
letter  of  which  the  following  is  a  copy. 
••  Mr.  T.  G.  Mundy, 
**  124,  Great  Dover  Road,  S.K,  London,  Aug.  18, 1859. 
**  Sir, — I  beg  to  request  that  no  goods  be  debited  to 
me,  or  use  made  of  half  notes  I  sent  to  you,  until  you 
again  hear  firom  me. 

**  Your  obedient  Servant, 

'•  George  Smith.'' 


HUITDT. 
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I860.  ^^  ^I^  notes  referred  to  in  the  last  letter  were  the 

g^j^^       halves  of  the  said  two  Bank  o^ England  notes  sent  by  the 

plaintiff  to  and  received  by  the  defendant  as  hereinbefore 

mentioned. 

On  22nd  August^  1859,  the  plaintiff  wrote,  addressed 

and  sent  by  post  to  the  defendant,  who  duly  received  the 

same,  a  letter,  of  which  the  following  is  a  copy. 

*'Mr.  T.G.Atundy. 

*^  London^  August  22,  1859. 

**  Sin  In  consequence  of  having  withdrawn  from  any 
partnership  with  Mr.  fViUtams,  of  Torquay^  I  request 
the  return  of  the  half  notes  I  sent  to  you  on  the  17lh 
instant,  for  30/.  **  And  oblige.  Yours,  &c., 

"No.  80,730    .     £20  "  George  Smith. 

85,543     .     £10 

£30." 

At  this  time  the  defendant  had  no  knowledge  that  the 
said  agreement  of  12th  August,  1859,  subsisted  between 
the  plaintiff  and  the  said  George  WiUiams.  The  half 
notes  referred  to  in  the  last  letter  were  the  halves  of  the 
said  two  Bank  of  England  notes  sent  by  the  plaintiff  to 
and  received  by  the  defendant  as  hereinbefore  mentioned. 

On  21st  December i  1859,  one  Henry  Gribble,  being 
the  plaintiff's  agent  and  duly  authorized  by  the  plaintiff 
so  to  do,  verbally  demanded  of  the  defendant,  and  re- 
quired the  defendant  to  deliver  to  him,  for  the  plaintiff, 
the  said  halves  of  the  said  two  Bank  of  England  notes. 
The  defendant  on  that  occasion  refused,  and  has  ever 
since  refused,  to  deliver  the  said  halves  of  the  said  two 
notes  either  to  the  plaintiff  or  to  his  said  agent,  and  the 
defendant  claims  a  right  to  retain  the  same. 

The  said  Henry  Gribble,  at  the  time  he  made  the 
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» 

aforesaid  demand^   also  serred  the  defendant  with  a        iggo. 
written  demand,   duly  signed   by  the  plaintiff.     The        ^^j;^^ 
defendant  has  refused  to  comply  with  such  written  notice      j£|l'|^. 
and  demand,  and  still  retains  and  claims  a  right  to  retain 
the  said  halves  of  the  said  two  notes. 

The  question  for  the  opinion  •f  the  Court  was, 
Whether  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  said  halves  of  the  said  two  Bank  of 
England  notes,  or  their  value. 

Maenamara,  for  the  plaintiff.  The  plaintiff  is  entitled 
to  recover.  The  case  is  one  of  the  first  impression :  but, 
on  principle,  the  plaintiff's  right  is  clear.  Nothing  has 
taken  place  between  him  and  the  defendant  which  can 
operate  to  divest  the  plaintiff  of  the  property  in  the 
half  notes  sent  to  the  defendant.  The  sending  them 
was  not  payment  of  the  debt  due  from  WUUamB^  but 
only  a  step  towards  payment.  It  was  an  inchoate  and 
incomplete  act.  The  defendant  himself  treats  it  as 
such,  in  his  letter  of  18th  August  1859»  by  which,  after 
acknowledging  the  receipt  of  the  half  notes,  he  states 
that  he  will  send  a  stamped  acknowledgment  on  receipt 
of  the  second  halves.  ffUHams,  if  sued  by  the  defendant 
for  the  original  debt,  could  not  have  made  out  a  plea  of 
payment  by  proof  that  the  half  notes  had  been  sent  by 
the  present  plaintiff  to  the  defendant  on  account  of  it; 
nor  could  the  defendant  sue  the  plaintiff  for  not  sending 
the  second  halves.  Again,  it  is  clear  that  there  was  no 
gift  of  the  half  notes  by  the  plaintiff  to  the  defendant ; 
nor  was  there  any  contract  between  them,  or  any  con<*> 
sideration  for  the  passing  of  the  property  in  the  halt- 
notes  to  the  defendant.  The  transaction  amounted  to 
no  more  than  a  conditional  delivery  of  the  first  halves; 
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I860.  it  is  as  though  the  plaintiff  had  said  to  the  defendant* 
Smith  "  ^  intend  these  halves  to  be  yours,  when  and  provided 
HuNDT.  ^^^^  ^  ^^^  y^^  ^^^  others^  and  you  accept  them  in 
payment.**  There  b  no  such  thing  in  law  as  a  qualified 
or  partial  passing  of  the  property  in  a  thing :  it  must 
either  pass  altogether  or  not  at  all.  Tried  by  this  test, 
the  property  in  the  half  notes  sent  remained  in  the 
plaintiff.  If  the  whole  debt  due  to  the  defendant  had 
been  afterwards  paid  in  cash,  the  plaintiff  could,  clearly, 
have  recovered  back  the  half  notes.  Hough  v.  May  (a) 
decides  that  there  cannot  be  a  conditional  payment. 
The  defendant  in  that  case  relied,  in  support  of  a  plea 
of  payment  to,  and  acceptance  of  the  sum  paid  in  satis- 
faction by,  the  plaintiflk,  on  a  cheque  which  he  had  sent 
to  them,  which,  in  the  body  of  it,  was  stated  to  be  for 
'*  balance  account;*'  but  the  Court  held  that,  to  make 
the  delivery  of  the  cheque  a  payment,  it  should  at  least 
be  unconditional.  Littledale  J.,  in  giving  judgment, 
said,  **  The  case  would  be  different,  if  the  plaintiffs  had 
received  the  cheque  as  money ;  but  all  that  appears  is, 
that  it  was  sent  to  them  by  the  defendant.  They  say, 
'  we  never  authorized  the  sending  of  this  cheque  to  us, 
and  we  shall  commence  an  action.*  Perhaps  a  party 
ought,  under  such  circumstances,  to  send  the  cheque 
back :  but  here  the  plaintiffs  offer  to  do  so ;  and  they 
were  not  bound  to  suspend  the  commencement  of  the 
action  till  they  had  returned  the  cheque.  Again,  I  rather 
think  that  the  condition  inserted  in  the  cheque  might 
be  evidence  against  the  plaintiffs,  if  they  presented  it** 
These  dicta  tend  to  shew  that,  in  the  present  case,  the 
property  in  the  notes  would  not  have  passed  to  the 

(a)  4  ^.  ^  K  954. 
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defendant  till  he  had  accepted  them  as  paymenti  even  1860. 
had  the  plaintiflF  sent  the  whole  notes  to  him.  If  one  sicith 
party  to  a  pending  contract  sends  the  other,  in  the  course  jiJ^j^j 
of  the  negotiation,  a  document  intended  as  a  means 
of  carrying  out  the  contract,  the  right  to  the  document 
reverts  to  the  sender  if  the  contract  goes  off.  Roberti 
V.  Wyatt{a)  so  decides;  it  being  there  held  that,  upon 
a  contract  for  the  sale  of  an  estate,  the  title  and  abstract 
to  be  made  at  the  vendor^s  expense,  the  purchaser  is 
entitled  to  the  custody  of  the  abstract  until  either  the 
purchase  is  finally  rescinded  by  consent,  or  declared 
impracticable  by  a  Court  of  equity ;  but  that,  when  the 
contract  is  determined,  the  abstract  becomes  the  pro* 
perty  of  the  vendor.  In  that  case  the  contract  was  still 
open,  and  therefore  the  plaintiff,  the  purchaser,  was  held 
entitled  to  recover,  in  trover,  the  abstract  originally  sent 
to  him  by  the  defendant,  the  vendor's  solicitor,  returned, 
with  numerous  queries,  by  the  plaintiff  to  the  defendant, 
and  which  the  defendant  refused  to  redeliver,  on  the 
ground  that  he  could  not  clear  up  the  plaintiff's  objec- 
tions. Sir  Jamt»  Mantfield  C.  J.,  however,  in  giving 
judgment,  said,  **  It  is  clear  that  Che  plaintiff  had,  not  a 
special,  but  a  temporary  property  in  the  abstract,  that  is,  . 
till  the  contract  is  disposed  of;  and  then,  I  think,  it 
reverts  to  the  vendor."  So,  in  the  present  case,  as  soon 
as  his  contract  with  WWiams  was  at  an  end,  the  plain- 
tiff became  absolutely  entitled  to  the  half  notes  in  the 
defendant's  possession.  To  the  same  effect  is  Eidaik  v. 
Oxenham{b)\  where  the  plaintiff,  an  intending  pur- 
chaser of  an  estate,  was  held  entitled,  after  abandoning 
the  contract  of  purchase,  to  recover  in  trover  from  the 

(a)  2  Taumi.  268. 275.  (&)  3  i?.#  C.  225. 
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1860.  defendant,  an  attofney,  tbe  deeds  of  conTeyance  of  the 
Smith  estate,  which  had  been  prepared  at  the  plaintiflTs  ex- 
UvEvt*  pense,  sent  by  him  to  and  executed  by  the  vendor, 
refused  execution  by  other  necessary  parties,  and  had 
come  into  the  possession  of  the  defendant,  who  refused 
to  deliver  them  np,  claiming  to  have  n  lien  npon  them 
for  professional  business  done  for  the  vendor. 

J.  D.  Coleridge,  for  the  defendant  The  defendant  is 
entitled  to  keep  the  half-notes.  First,  upon  the  facts  as 
stated  in  the  case,  there  was  a  good  and  binding  contract 
between  the  parties^  which  has  been  in  part  performed. 
Secondly,  tbe  plaintifi^  when  he  sent  the  half  notes, 
intended  to  part  with  the  property  in  them,  and  the 
defendant  accepted  them  unconditionally.  Thirdly,  the 
transacdon  was  in  efiect  a  payment  by  Wittiams^  through 
the  plaintiff  as  his  agent,  of  the  debt  due  from  Williams 
to  the  defendant  The  plaintiff  sent  the  half  notes,  with 
that  object,  and  with  the  sanction  of  Williams,  at  a  time 
when  there  was  a  subsbting  agreement  for  a  partnership 
between  him  and  Williams.  The  first  halves  were  sent 
in  payment ;  and  no  other  condition  was  attached  to  the 
.  payment  than  that  the  defendant  should  accept  the  other 
halves  in  completion  of  it  {Wtghtman  J.  Can  the 
defendant  sue  WHliams  on  the  ground  that  the  second 
halves  were  not  .sent?]  Williams  would  probably  be 
liable  to  the  defendant,  on  that  ground,  in  some  form  of 
action.  But  that  is  not  a  proper  test  of  the  defendant's 
right  to  retain  the  first  halves,  as  against  the  plaintiff. 
The  defendant  is  entitled  to  do  so^  having  accepted  them 
unconditionally.  The  fact,  relied  on  by  the  other  side, 
that  the  defendant,  in  his  letter  of  18th  August,  1859, 
promises  to  send  a  stamped  receipt  in  acknowledgment 
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of  the  second  halves,  when  he  gets  them,  does  not  shew 
that  he  had  not  finally  accepted  the  first  halves.  [Cock^ 
hum  C.  J.  Suppose  that  the  plaintiff,  after  sending  the 
first  halves,  had  lost  the  others,  could  he  not  have  told 
the  defendant  of  the  loss,  and  ofifered  him  thirty  sove- 
reigns instead  of  the  remaining  half  notes?  And  could 
the  defendant  then  have  refused  such  an  ofier,  and  sued 
the  pUdntiff  for  not  delivering  the  other  halves?  Black" 
bum  J.  Can  you  suppose  that  the  parties  intended  or 
contemplated  that  the  defendant  should  possibly  become 
the  owner  of  worthless  half  notes  ?]  The  Bank  of  Enffm 
landf  if  satisfied  of  the  loss  of  the  remaining  halves,  would 
pay  the  notes.  Suppose,  on  the  other  hand,  that,  instead 
of  half  notes,  the  plaintiff  had  sent  the  defendant  half  of 
a  five  sovereign  piece :  surely  the  defendant  would  have 
been  entitled  to  retain  that  piece.  The  intention  of  the 
parties  can  hardly  be  an  element  in  the  discussion; 
events  having  happened  which  were  not  in  their  contem- 
plation. The  question  is,  what  is  the  effect,  in  law,  of 
what  has  been  done?  [Blackburn  J.  Then  you  must 
contend  that  there  is  something  in  law  by  which  the 
property  would  pass,  irrespective  of  the  intention.]  If 
anything  turns  upon  the  intention,  it  is  evident  that  the 
plaintiff,  when  he  sent  the  first  halves,  never  thought  of 
having  them  back.  [fViffhtman  J.  He  never  intended 
that  those  halves,  alone,  should  be  kept  by  the  defend- 
ant] The  act  of  sending  them  almost  amounted  to  a 
gift. 
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Maenamara  was  not  called  upon  to  reply. 


CocKBUBN  C.  J.     I  think  that  our  judgment  must  be 
ibr  the  plaintiff.     The  case  b  novel  and  somewhat 


V. 

HUKDT. 
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I860.  curioas;  but  when  the  question  is  closely  looked  into  all 
Q^„j^  difficulties  disappear.  It  seems  that  the  plaintiff,  having 
entered  into  a  contract  for  a  partnership  with  ffiUiamSf 
agreed  with  him  to  discharge  the  debt  which  he  owed  to 
the  defendant;  and  the  plaintiff  accordingly  sent  the  two 
half  Bank  notes  to  the  defendant.  The  arrangement 
with  WSliams  for  the  partnership  having  gone  off,  the 
plaintiff  declines  to  send  the  remaining  halves,  and  calls 
on  the  defendant  to  return  those  already  sent.  The 
defendant  refuses,  on  the  ground  that  the  plaintiff  has 
parted  with  the  property  in  those  halves;  and  the 
question  is,  whether  the  plaintiff  has  in  fiEict  done  so* 
This  depends  upon  what  was  the  intention  of  the 
parties,  respectively,  in  sending  and  in  receiving  the  half 
notes.  Now  I  think  that  the  intention  of  the  plaintiff 
was  to  liquidate  fViiliams^s  debt  to  the  defendant,  and 
that  he  parted  with  the  half  notes  only  in  a  manner 
co-extensive  with  that  purpose.  By  sending  the  half 
notes  he  did  not  extinguish  fViUiams^s  liability.  The 
case  would  have  presented  a  different  aspect  had  the 
defendant,  on  receiving  the  half  notes,  agreed  to  exonerate 
Williams  altogether,  and  to  look  only  to  the  plaintiff. 
But  in  the  actual  state  of  facts  there  is  nothing  to  prevent 
thedefendantfrom  proceeding  against  Williams^  and  treat- 
ing the  defendant's  acceptance  of  the  half  notes  as  a  mere 
inchoate  and  conditional  payment,  to  be  completed  only 
on  the  arrival  of  the  other  halves.  Indeed,  he  guards 
himself  against  being  supposed  to  treat  the  first  halves  as 
payment,  by  writing  to  the  plaintiff  and  promising  to  send 
a  stamped  acknowledgment  on  receiving  the  second 
halves.  Nor  can  the  plaintiff  have  intended  that  fViUiams 
should  be  relieved  from  liability  to  the  defendant  till  the 
second  halves  had  been  sent.  It  appears  to  me,  therefore. 
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that  the  transfer  of  the  first  halves  to  the  defendant  was  IS60. 
intended  by  both  parties  to  be  inchoate,  not  complete ;  "^^^ 
and  not  so  to  vest  the  property  in  them  in  the  defend-  ^• 

ant,  that  he  could,  under  any  circumstances,  insist  upon 
keeping  them  and  refuse  to  redeliver  them  to  the 
plaintiff. 

WiGHTMAN  J.  I  am  of  opinion  that  no  absolute 
property  in  the  half  notes  passed  to  the  defendant. 
Neither  the  plaintiff  or  the  defendant  intended  that 
they  should  be  treated  as  payment,  or  half-payment,  of 
fViOiams^s  debt.  As  long  as  it  remained  doubtful  whether 
the  defendant  would  receive  the  remaining  halves,  the 
defendant  might  have  brought  an  action  against  fVilliamt 
for  the  debt,  in  which  a  plea  of  payment  could  not  have 
been  supported.  It  seems  to  me,  therefore,  that  the 
absolute  right  to  the  first  halves  never  passed  fi*om  the 
plaintiff  to  the  defendant. 

(Crompton  J.  was  absent.) 

Blackbubn  J.  I  am  of  the  same  opinion.  Till  the 
payment  should  be  complete,  the  half  notes  sent  to  the 
defendant  remained   the  property  of  the  plaintiff.     It  ^ 

clearly  was  not  the  intention  of  either  party  that  each 
of  them  should  have  the  property  in  the  halves  in  his 
possession.  The  circumstance  that  the  notes  were  cut 
into  halves  may  be  regarded  as  a  mere  accident.  Suppose 
that  the  plaintiff  had  held  out  a  whole  note  to  the 
defendant,  and  that  the  defendant  had  taken  hold  of  it, 
the  property  in  it  would  not  have  passed  to  the  defen- 
dant until  the  plaintiff  had  entirely  relinquished  his 
hold.     So  long  as  the  plaintiff  retained  a  partial  control 
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over  the  note,  he  would  have  been  at  liberty  to  change 
his  mind  and  refuse  to  hand  it  completely  over  to  the 
defendant  So,  in  the  present  case,  there  could  be  no 
change  in  the  property  in  the  notes  till  both  halves  had 
come  into  the  defendant's  possession. 

Judgment  for  the  plaintiff. 


TkuTidau       In  the  matter  of  Francis  Blake,  Gentleman, 

one  &c. 


/^ARTH  had  obtained  a  rule  on  behalf  of  The  Incor- 
porated Law  Society^  calling  upon  Francis  Blake,  an 
attorney  of  this  Court,  to  shew  cause  why  he  should  not 
be  struck  off  the  roll  of  attorneys  of  this  Court,  or  why 
he  should  not  answer  the  matters  charged  in  the  affidavits. 
The  matter  was  referred  to  the  Master,  to  examine 
into  and  report  on  the  charges  alleged  against  Blake, 
The  Master  reported  that  the  charges  resolved  themselves 
into  three  cases,  in  two  of  which  the  motion  was  not 
pressed,  and  they  are  therefore  here  omitted.  In  the 
third,  which  may  be  called  Beeuirs^s  case,  as  to  which 
the  Court  was  prayed  to  make  the  rule  absolute,  the 
Master's  report  was  as  follows : — 

which  they 

may,  from  its  nature,  fairly  be  presumed  to  hare  been  employed  in  consequence  of  their 

professional  character. 

B,  lent  money  to  an  attorney,  whom  he  had  previously  known  and  employed  as  such, 
on  the  security  of  the  attorney's  promissory  note  for  the  amount,  and  of  the  deposit  by 
the  attorney  of  a  deed  of  assignment  to  him  of  a  mortgage  on  an  estate  in  Ireland^  by 
which  a  greater  amount  than  i.'s  loan  was  secured  to  the  attorney.  The  estate  getting 
into  the  Irish  Encumbered  Estates  Court,  the  attorney  borrowed  the  deed  of  B.  for  the 
purpose,  as  he  alleged  to  B.,  of  supporting  his  daim  in  that  Court,  but  in  reality  in  order 
to  obtain  from  that  Court  payment  of  the  amount  secured  to  him  by  the  deed.  Haying, 
by  production  of  the  deed  to  the  Court,  established  his  right  to  that  payment,  he  retoruM 
the  deed  to  B.,  and  afterwards  received  out  of  Court  the  whole  of  the  amount  which  he 
claimed.  He  never  informed  B.  of  this,  but  appropriated  the  whole  amount  to  his  own 
purposes,  and  continued  for  several  years  afterwarOB  to  pay  B.  interest  on  his  loan.  He 
then  became  insolvent  and  B.  in  consequence  lost  the  whole  of  the  money  advanced  by  him. 

Upon  these  facts  the  Court,  holding  that  the  attorney  h«d  been  guilty  of  gross  mii- 
coDdact»  suspended  him  from  practising  for  two  yean. 


The  summary 
jurisdiction  of 
the  Court  over 
its  attorneys 
is  not  limited 
to  cases  in 
which  they 
have  been 
guilty  of  mis- 
conduct such 
as  amounts  to 
an  indictable 
offence,  or 
arises  in  the 
ordinary 
course  of  their 
professional 
practice;  but 
extends  to 
all  cases  of 
gross  miscon- 
duck  on  their 
part,  in  any 
matter  in 
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^In  this  case  the  acquaintance  between  the  parties  1950. 
commenced  as  long  back  as  1830,  Beevirs's  brother  J^ 
having  been  at  first  servant  and  afterwards  farm-bailiff  Blak». 
to  Blake,  on  his  property  at  Bickmanswarth.  In  April, 
IS46,  Beevirs,  while  on  a  visit  to  his  brother  at  Bick^ 
manswortkf  mentioned  to  Blake  that  he  had  some  spare 
money  at  his  disposal.  In  consequence  of  what  then 
passed,  he  called  at  Blake'a  office  on  7th  April,  and 
handed  to  him  1000/.,  and  received  ais  security  Blake^n 
promissory  note  for  1000/1,  and,  as  an  equitable  deposit, 
a  deed  of  assignment  to  Blake  by  George  Gordon  Smith, 
of  a  share,  amounting  to  8125/.,  of  a  large  mortgage  on 
estates  in  Ireland,  as  a  security  to  Blake  for  a  sum  not 
exceeding  2000/.  It  is  not  clear  whether  the  deed  was 
deposited  with  Beeoirs  as  security  for  the  whole  lOOOil, 
or  only  for  700/. ;  probably  the  latter  sum.  Beevirs 
states  that,  up  to  this  time,  Blake  had  acted  as  his 
solicitor,  and  that  he  had  no  other  legal  adviser ;  but 
admits  that,  about  a  week  after  the  loan,  he  consulted 
Mr.  Fitch,  a  solicitor,  who  told  him  the  security  was  good. 
Blake  admits  he  was  so  employed  by  Beevirs  as  his 
solicitor,  but  that  he  was  so  employed  only  on  two  or 
three  occasions  during  the  whole  of  the  acquaintance, 
and  this  is  not  contradicted.     On  15th  December,  1847,  ^ 

Blake  wrote  to  Beevirs  as  follows : — 

''Dear  Sir.  I  have  received  a  letter  from  DubKn 
to-day,  requesting  me  to  send  over  for  a  few  days  my 
mortgage  deed  in  your  possession,  for  production  before 
the  Master  in  Chancery  there,  in  support  of  my  claim ; 
and  I  shall  feel  much  obliged  if  you  will  let  me  have  it 
for  a  few  days,  giving  you  my  undertaking  to  return  it* 
Tours  truly,  "  Francis  Blake.'' 

D  2 


Blake. 
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I860.  The  deed  was  accordingly  lent,  and  returned  in  a  few 

Inpg  days.  Subsequently^  Blake  applied  for  the  loan  of  the 
deed  a  second  time^  and  it  was  again  lent  and  returned. 
By  the  production  of  the  deed  on  one  or  other  of  these 
occasions,  before  the  Master  in  Chanceiy  in  Ireland,  he 
was  enabled  to  make  his  report ;  and  the  necessity  of 
again  producing  it  to  obtain  the  money  was  dispensed 
with.  In  December,  1850,  Blake  applied  to  Beemrs  again 
for  the  deed,  in  order  that  Blake  might  raise  more 
money  upon  it  Beevirs,  it  appears,  at  first  assented,  but 
afterwards  refused,  on  the  ground  that  he  might  himself 
want  to  raise  money  upon  it.  In  August,  1852,  the  money 
being  receivable  from  the  Encumbered  Estates  Court  in 
Ireland,  Blake  went  to  Dublin  and  received  the  money 
due  to  him  upon  the  security,  namely,  1626/.  lis.  *ld. 
He  wholly  omitted  to  communicate  the  fact  to  Beevirs, 
and  continued  to  pay  interest  on  the  1000^  down  to 
April,  1855. 

The  only  extenuating  circumstances  that  are  suggested 
on  the  part  of  Blake  in  this  case  are,  that  he  had  a  lien 
upon  the  mortgaged  estates,  beyond  the  1626/.  lU.  7d., 
for  a  sum  of  3000/.  or  4000/.  for  costs,  which  (though 
be  afterwards  lost  his  lien)  would  have  enabled  him  to 
satisfy  Beevirs's  claim ;  that  Beevirs  gave  no  notice  of 
his  claim  to  the  Court  of  Chancery  or  the  Encumbered 
Estates  Court ;  from  which  he  wishes  it  to  be  inferred  ^ 
that  Beevirs  relied  chiefly,  if  not  entirely,  on  his{Blake^8) 
personal  security ;  and  that,  down  to  May,  1856,  Blake 
could  at  any  time,  at  a  week  or  ten  days'  notice,  have 
repaid  Beevirs  the  1000/.,  if  he  had  pressed  for  it.  Blake 
also  states  that  when,  subsequently,  in  May,  1 856,  he 
found  his  affairs  embarrassed,  he  prepared  and  engrossed 
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a  mortgage  to  Beeoirs  for  the  amount  of  bis  debt,  on        1860. 
property   (the  Matlock   Bath   Estate)   which  he  then         J^ 
thought   was  of   ample   value.      Beevirs^s  assent  was       B*^"- 
never  obtained  to  this  mortgage ;  in  fact,  he  never  knew 
anything  of  it ;  and  it  was  not  ezecuted,  in  consequence, 
as  Blake  states,  of  his  being  obliged  by  the  pressure  of 
his  affairs  to  leave  London  suddenly.      But  the  fact 
remains  totally  unanswered,  that  Blake  did,  in  Auffust, 
1852,  receive  from  the  Encumbered  Estates  Court  1626^ 
Us.  Id.  (Beevirs^s  lien  for  lOOOil,  or  at  least  700/.,  being 
still  unsatisfied),  entirely  without  the  knowledge,  and 
retained  it  without  the  assent,  of  Beevirs;  and  that,  in 
consequence,  upon  Blake's  insolvency  in  1856,  Beevirs 
lost  the  whole  amount  of  his  debt'' 

It  further  appeared  from  the  Master's  report  that 
Blake,  having  become  insolvent  in  1856,  filed  a  petition 
in  the  Insolvent  Court  on  28th  February,  1859,  and  was 
afterwards  remanded  by  the  Court  for  two  years,  on  the 
ground  of  this  and  other  fraudulent  debts. 

Dowdeswell  now  shewed  cause,  and  cited  Stephens  v. 
mi  {a). 

Garth  was  heard  in  support  of  the  rule,  and  cited  In 
re  King  {b). 

The  nature  of  the  arguments  sufficiently  appears  from 
the  judgments  of  the  Court. 

CocKBURN  C.  J.  I  am  of  opinion  that  Blake  is 
amenable  to  the  summary  jurisdiction  of  this  Court, 
although  the  misconduct  of  which  he  has  been  guilty 

(a)  10  N,  ^  W,  28.  (*)  8  Q,  B.  129. 
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1860.  did  not  arise  in  a  matter  strictly  between  attorney  and 
'  in„  client,  but  out  of  a  simple  loan  transaction.  I  proceed 
Blau.  ^^  jjjg  general  ground  that,  where  an  attorney  is  shewn 
to  have  been  guilty  of  gross  fraud,  although  the  fraud  is 
neither  such  as  renders  him  liable  to  an  indictment,  nor 
was  committed  by  him  while  the  relation  of  attorney 
and  client  was  subsisting  between  him  and  the  person 
defrauded,  or  in  his  character  as  an  attomeyi  this  Court 
will  not  allow  suitors  to  be  exposed  to  gross  fraud  and 
dishonesty  at  the  hands  of  one  of  its  officers.  Upon  this 
principle  the  present  attorney,  Blake,  must  be  held 
responsible,  under  the  circumstances  of  gross  fraud 
which  have  been  proved  against  him.  Although 
Beevirs  did,  in  the  first  instance,  apply  to  him  as  an 
attorney,  I  think  that  the  transaction  ultimately  resolved 
itself  into  one  of  a  mere  loan  between  them  as  indtvi*- 
duals.  Beevirs,  having  a  sum  of  money  to  invest, 
applied  to  Blake,  whom  he  had  known  as  an  attorney, 
to  obtain  an  investment  for  him.  Thereupon  Blake 
offered  to  borrow  the  money  himself,  on  the  security  of 
his  promissory  note  and  the  deposit  of  a  mortgage  deed 
of  some  Irish  property,  in  the  charge  on  which  he  had 
a  share.  The  property  in  question  having  afterwards 
got  into  the  Irish  Encumbered  Estates  Court,  Blake 
borrowed  the  deed  of  Beevirs  for  the  purpose,  as  he 
alleged,  of  supporting  his  claim  before  that  Court. 
Beevirs,  whose  station  in  life  was  such  that  he  was  not 
likely  to  be  conversant  with  matters  of  this  kind,  gave 
up  the  deed.  There  is  nothing  to  shew  that  the  true 
state  of  things  was  explained  to  him ;  on  the  contrary, 
it  may  be  inferred  that  Blake  concealed  from  him  two 
important  facts:  one,  that  by  means  of  the  temporary 
possession  of  the  deed  he,  Blake,  would  be  enabled  to 
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receive  the  money  secured  to  him  by  it,  when  the  estate         i860, 
was  sold  by  the  direction  of  the  Irish  Court;  the  other,  J^^^ 

that  BeemrB  might  himself  intervene,  if  he  thought  fit,        Blaki. 
and  get  back  his  money  at  the  same  time.     Had  this 
information  been  given  io'BeevirSf  he,  no  doubt,  would 
not  have  parted,  as  be  did,  with  the  deed  uncondi- 
tionally ;  for  we  find  that,  on  a  subsequent  occasion,  he 
refused  to  part  with  it  in  order  to  enable  Blake  to  raise 
a  further  loan.     Blake,  however,  having  got  possession 
of  the  deed,  and  being  fully  aware  that  Beevirs  con- 
sidered it  to  be  a  valid  subsisting  security,  obtained  by 
its  means  the  money  secured  to  him,  and  appropriated 
the  whole  amount  to  his  own  purposes :  and  for  several 
years  afterwards  be  kept  Beevirs  in  entire  ignorance  of 
the  facts;  and,  by  continuing  to  pay  him  interest  on  his 
loan,  led  Beevirs  to  believe  that  the  deed  was  still  a  valid 
and  subsisting  security.     It  was  ui^ed  in  extenuation, 
and  may  be  true,  that  Blake,  at  the  time  he  borrowed 
the  deed  and  obtained  the  money  thereby  secured  to 
him,  was,  and  continued  for  several  years  to  be,  able  to 
repay  Beevirs  at  any  time,  on  a  very  short  notice ;  that, 
*  however,  is  the  kind  of  excuse  which  is  constantly  made 
in  cases  of  embezzlement,  and  it  cannot  prevail  with  us. 
These  being  the  &cts,  we  are  bound  so  to  deal  with  the 
attorney  as  to  hold  his  case  out  as  a  warning,  and  to 
shew  our  vigilance  in  protecting  persons  who  may  have 
similar  dealings  with  other  attorneys.    Although,  there- 
fore, we  shall  not  take  the  extreme  course  of  striking 
him  off  the  roll,  we  must  visit  him  with  a  punishment 
adequate  to  his  offence,  by  suspending  his  certificate  for 
two  years  from  28th  February  last 

WioHTMAN  J.   I  am  of  the  same  opinion.    It  is  of  the 
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I860.  greatest  importance  that  transactions  to  which  attorneys 
In  re  are  parties  should  be  uberrima^  fidei,  and  that  the  con- 
duct of  those  who  are  accredited  as  officers  of  the  Court 
should  be  above  suspicion.  Now,  the  facts  of  the  present 
case  are  that  Beevirs  first  knew  Blake  as  an  attorney  and 
solicitor,  and  employed  him  as  such.  Afterwards,  having 
some  money  for  investment^  he  lent  it  to  Blaket  not  on 
his  mere  personal  security,  but  also  on  that  of  the  deposit 
of  a  mortgage  deed.  That  Beevirs  relied  upon  this  deed 
as  a  security  is  shewn  by  his  subsequent  refusal  to  let 
Blake  have  it  for  the  purpose  of  raising  more  money 
upon  it.  Blake  had  previously  induced  Beevirs  to  lend 
it  him  for  the  simple  purpose,  as  he  falsely  stated,  of 
enabling  him  to  make  out  his  claim  in  the  Encumbered 
Estates  Court.  Having  by  this  means  been  enabled  to 
obtain,  and  having  obtained,  payment  of  the  money 
secured  to  him  by  the  deed,  he  said  not  a  word  to  Beevirs 
about  what  he  had  done;  but,  by  continuing  to 
pay  him  interest  on  his  loan,  led  him  to  believe  that 
matters  remained  on  their  old  footing.  This  was  a  tran- 
saction so  fraudulent  as  to  demand  our  summary  inter- 
ference. 

Crompton  J.  The  law  as  to  the  summary  jurisdiction 
of  the  Court  over  attorneys,  as  its  officers,  as  laid  down 
in  the  books  of  practice,  is  of  wider  extent  than  Mr« 
Dowdeswell  is  ready  to  admit.  Thus,  in  Chitty's  Arch- 
bolePs  Practice  (ed.  11,  by  F^entice),^.  146,  it  is  stated  that 
**  The  Court  will,  in  general,  interfere  in  this  summary 
way  and  strike  an  attorney  off  the  roll,  or  otherwise 
punish  him,  for  gross  misconduct,  not  only  in  cases 
where  the  misconduct  has  arisen  in  the  course  of  a  suit, 
or  other  regular  and  ordinary  business  of  an  attorney. 
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bnt  where  it  has  arisen  in  any  other  matter  so  connected        i860, 
with  his  professional  character  as  to  afford  a  fair  presump-         "^^ 
tion  that  he  was  employed  in  or  entrusted  with  it  in       Blakb, 
consequence  of  that  character."     So,  in  Lush*s  Practice, 
(ed.  2,  by  Stephen),  p.  218,  it  is  laid  down  that  «  For  any 
gross  misconduct,  whether  in  the  course  of  his  pro- 
fessional practice,  or  otherwise,  the  Court  will  expunge 
the  name  of  the  attorney  from  the  roll.*'    In  the  present 
case,  I  cannot  say  that  Blake's  fraud  was  not  committed 
in  a  matter  connected  with  his  professional  character.     If 
be  did  not  act  in  it  as  an  attorney,  he  at  all  events  took 
advantage  of  his  professional  position  to  deceive  Beevirs, 

Blackbubn  J.  The  Court  has  a  jurisdiction,  in  such 
cases  as  the  present,  to  ascertain  whether  a  person  accre- 
dited as  one  of  its  officers  is  unfit  to  be  so  accredited. 
It  is  not  necessary,  in  order  to  induce  the  Court  to  inter- 
fere in  a  summary  manner,  that  the  misconduct  charged 
should  either  amount  to  an  indictable  offence  or  arise 
out  of  a  transaction  in  which  the  relation  of  attorney  and 
client  subsists  between  the  attorney  and  the  person 
against  whom  he  has  been  guilty  of  misconduct.  Thus, 
in  Stephens  v.  Hill  (a),  Alderaon  B.  says,  "  The  question 
in  this  case  is,  whether  the  attorney  has  so  misconducted 
himself  in  his  character  of  an  attorney  as  to  be  an  unfit 
person  to  remain  on  the  roll."  "  K  persons  are  to  be 
accredited  by  the  Court,  it  is  our  duty  to  watch  over  and 
control  their  conduct.'^  And,  in  Rex  v.  Southerton  (ft), 
after  the  Court  had  held  that  the  facts  charged  against 
the  defendant,  an  attorney,  did  not  amount  to  an  indict- 
able offence.  Lord  Ellenborough  C.  J.  said  **  that  enough 
appeared  to  the  Court  to  satisfy  them  that  the  defendant 

(a)  10  M.  #  W,  28.  34.  (6)  6  Eoit,  126. 143. 
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^B8  a  very  improper  person  to  remain  as  an  attorney  on 
the  rolls  of  the  Court;**  and  he  was  accordingly  struck 
ofi;  bis  counsel  admitting  that  he  could  not  resist  it. 

Rule  absolute  to  suspend  Blake  from 
practbing  as  an  attorney  of  this 
Court  for  two  years  from  28tb 
February,  1860. 


Saturday^ 
June  2iid. 
Saturday, 
Junt^ih. 


The  Queen  on  the  prosecution  of  Kay  Dinsdalb 
against  The  Wardens  or  Keepers  and  Assistants 
of  the  Mystery  or  Art  of  Saddlers  of  the  City 
of  London. 


The  charter  of  TMTANDAMUS  to  "The  Wardens,  or  Keepers,  and 
Company  Assbtants  of  the  Mystery  or  Art  of  Saddlers  of 

empowered 
the  Wardens, 

or  Keepers,  and  Assistants  of  the  Company  to  elect  Assistants  from  the  lirery;  snch 
Assistants  to  take  specified  oaths  before  admission  to  the  exercise  of  their  office.  It 
made  the  Assistants  removable  firom  office  by  the  electing  body,  for  ill  goremment,  ill 
conduct,  or  any  other  just  and  reasonable  cause.  It  imposed  certain  sen^d  restrictiona 
on  die  eligibility  of  the  members  of  the  Livery  as  Assistants,  and  declared  that  all  elec- 
tions oontraiy  to  its  directions  and  restrictions  should  be  Toid.  It  then  gave  power  to 
Uie  Wajrdens  &c.  to  make  such  bye-laws  as  should  seem  to  them  salutaiy,  honourable 
and  necessaiy  for  the  good  government  of  the  Company,  its  members  and  officers. 

By  the  usa^e  of  the  Company,  persons  elected  Assistants  were  eligible  to  further 
offices  in  a  routine  ending  with  the  office  of  Warden.  The  Assistants  did  not  receive  or  take 
chane  of  the  Company's  funds :  but  the  Renter  Warden  (whose  office  was  the  first  in  order 
to  which  an  Assistant  was  eligible)  did,  being  in  fact  tne  treasurer.  The  Wardens  &c, 
in  1799,  duly  made  a  bye-law  "  That  no  person  who  has  been  a  bankrupt  or  become  other- 
wise insolvent,  shall  hereafter  be  admitted  a  member  of  the  Court  of  Assistants  of  this 
.  Company,  unless  it  be  proved  to  the  satisfaction  of  the  Court  that  such  person,  after  his 
bankruptcy  or  insolvency,  has  paid  and  satisfied  his  creditors  the  whole  of  their  debts,  or 
shall  have  established  a  fair  and  honoun&ble  character  for  seven  years  subsequent  to  snch 
his  bankrupt^  or  insolvency,  to  the  satisfaction  of  the  Court  or  the  mig'ority  of  them." 

2>.,  a  member  of  the  Livery,  but  in  insolvent  circumstances,  was  eleeted,  in  manner 
pursuant  to  the  charter,  an  Assistant  of  the  Company.  Afterwaids,  before  he  knew  of 
nis  election  and  before  his  admission  to  the  office,  he  made  a  representation  to  the  clerk 
of  the  Companv,  false  to  his  own  knowled^,  that  he  was  solvent.  He  was  then  sworn 
in  and  admitteo,  and  acted  in  the  office.  Being  afterwards  a^udged  bankrupt,  and  his 
false  representation  of  his  circumstances  having  been  communicated  by  the  clerk  to  the 
Wardens  &c  of  the  Company,  the  latter,  at  a  meeting  duly  held,  but  of  which  they  gmva 
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the  City  of  London^  reciting  at  length  letters  patent  of       i860. 

King   Charles  the   Second,  dated   24th   December,   in     The  Qunx 

the  thirty-sixth  year  of  his  reign^  being  the  charter  of     sadIl^bm' 

incorporation    of    The  Saddkri    Company;    that,  on      Company. 

20th  October,  1849,  there  being  then  a  vacancy  in  the  ^  ^^  ^^ 

oflSce    and   number   of   Assistants    of  the  said  Com-  which  he  had, 

no  notice, 
pany,  the  prosecutor,  Kay  Dinsdale,  then  being  a  freeman  removed  him 

.  J   from  his  office. 

and  liveryman  and  one  of  the  commonalty  of  the  said      Theee  &ct« 
Company,  and  duly  qualified  in  that  behalf,  was,  at  a  foundry 
meeting  or  assembly  of  the  Wardens,  or  Keepers,  and  3Sci^t  the 
Assistants  of  the  said  Art  or  Mystery,  duly  held  and  Jj^^^^^^ 
convened  by  the  said  Wardens,  or  Keepers,  and  Assist-  mandamus 

■^  *  commanding 

ants,  duly  elected  and  nominated  and  constituted  one  of  the  Wardens 

/  •  .  &c.  ofthe 

the  Assistants  of  the  Mystery  or  Art  aforesaid ;  and,  Company  to 

being  so  elected,  duly  took  the  oaths  and  made  and  sub-  the  office: 

scribed  the  declaration  and  paid  the  fees  by  the  siud  wiL  entiUed ' 

letters  patent  and  the  laws  of  the  realm  and  the  laws  J^^^^dT 

and  ordinances  of  the  said  Company  prescribed  in  that  "^'  ^^\^^ 

*^     •'   »  the  ground 

behalf,  and  was  thereupon  duly  admitted  to  the  office  of,  |^**  ^?^" 

and  became  and  was  and  acted  as,  and  duly  executed  was  bad,  first, 

as  imposing 

the  office  of,  one  of  the  Assistants  of  the  Mystery  or  an  unreason- 
Art  aforesaid,  and  continued  to  be  and  t6  act  as  such  qualification 
Assistant  from  thence   until   the  removal  thereinafter  to  the^ffice^ 

and,  secondly, 
as  limiting 
the  disqualification  imposed  to  admission,  instead  of  extending^  it  to  election,  to  the  office ; 
.and  also  on  the  ground  that,  assuming  i?.'s  misrepresentation  to  have  amounted  to  a 
oorporate  offence,  which  would  justify  his  amotion,  he  could  not  be  removed  without  notice 
and  without  being  heard ;  nor  could  his  title  to  the  office  be  tried  by  a  pro<»E)eding  other 
than  a  quo  warranto. 

Judgment  reversed  in  the  Exchequer  Chamber ;  where  held  that  the  bye-law  was  good 
in  sulMtance ;  for  that  the  disquaUfication  of  a  bankrupt  or  insolvent  for  office  in  the 
Company  was  not  unreasonable,  having  regard  to  the  nature  and  constitution  of  the 


Company ;  and  that  the  disqualification  did  not  violate  the  charter  by  undulv  restricting 
the  class  from  which  the  Assistants  were  eligible.  Held,  further,  that  the  bye-law  was 
good  in  form ;  for  that^  properly  construed,  it  invalidated  the  election,  no  less  than  the 
admission,  of  a  disqualified  person.  Held  lastly,  that  granting  that  i>.,  if  in  his  office, 
could  not  have  been  removed  unheard  from  it  for  a  corporate  offence,  the  facts  that  he 
was  from  the  beginning  disqualified  by  the  bye-law  for  the  ofiice,  and  that  he  procured 
his  admittance  to  it  by  fraud,  shewed  that  he  never  was  properly  in,  and  had  no  right 
to  be  restored  to,  it. 
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1860.        mentioned ;  and  that  afterwards,  on  20t}i  December^  1849» 

TbeQuEBx    A^thoogh  he  had  not  ill-condacted  himself  and  although 

Saddlees*     ^^  ^^  ^^^^  ^^y  ^"  '^^^  entitled  to  hold  his  said  oflSce, 

Company,     ^nd  no  jiist  or  reasonable  cause  exbted  for  his  removal 

therefrom,  the  defendants   wrongfully,  unUiwfuIly  and 

against  his  will,  contrary  to  the  tenor  of  the  sidd  letters 

patent,  and  without  any  just  or  reasonable  cause  in  that 

behalf  removed,  expelled   and  dispossessed  him  from 

the  said  oflSce,  and  had  from  thence  hitherto  wrongfully, 

unlawfully  and  against  his  will  kept  him  so  removed, 

expelled  and  dispossessed,  and  had  prevented  him  from 

filling  or  executing  his  said  office,  and  deprived  him  of 

all  the  liberties,  privileges,  franchises  and  benefits  to  the 

said  office  pertaining. 

The  mandamus  then  commanded  the  defendants  to 
restore  the  prosecutor  to  his  said  office,  or  shew  cause  to 
the  contrary. 

The  return  alleged  that  the  said  letters  patent  were 
not  fully  or  truly  set  forth  in  the  writ,  but  that  divers 
material  portions  thereof  were  omitted,  and  that  in  the 
said  letters  patent  it  was  contained  and  provided  that 
every  election  of  any  Assistant  of  the  said  Corporation, 
contrary  to  the  directions  and  restrictions  in  *the  said 
letters  patent  in  that  behalf  contained,  should  be  void 
and  of  no  effect;  that  the  prosecutor  was  not  duly 
qualified  to  be  elected ;  that  he  was  not  duly  elected, 
nominated,  or  constituted  one  of  the  Assistants  of  the 
Company ;  that  he  had  ill-conducted  himself  and  was 
not  duly  in,  or  entitled  to  hold,  his  said  office ;  that  there 
was  just  and  reasonable  cause  for  his  removal,  and  for 
which  he  was  removed ;  and  that  the  defendants  did  not 
wrongfully  or  unlawfully,  or  contrary  to  the  tenor  of  the 
said  letters  patent,  or  without  just  or  reasonable  cause  in 
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ibat  behalf,  remove  and  keep  him  removed     That  the       1860. 


Saddlers' 

Company. 


Company,  at  the  lime  of  the  said  charter  and  ever  smce,    The  Qubbh 
have  had  considerable  property  and  effects,  real  and 
personal,  and  have  had  the  management  and  care  of 
£vers  charity  and  other  estates,  and  the  distribution  for 
charitable  and  other  purposes  of  divers  moneys;  that, 
since  the  granting  of  the  said  charter,  the  Wardens  of 
the  Company  had  been  and  were  elected  annually,  by 
ballot,  by  the  Court  of  Assistants,  and  from  the  members 
constituting  that   Court;    that,  by  the  usage  of  the 
Company,  a  member  of  that  Court  was  elected  in  ordi- 
nary course  to  the  following  offices,  namely,  first,  that 
.   of  Renter  Warden,  after  serving  which  for  one  year  he 
falls  back  upon  the  Court  of  Assistants,  and  is  then  suc- 
cessively elected  to  serve  the  offices  of  Quarter  Warden, 
Key  Warden,  and  Prime  Warden,  or  Master,  his  pro- 
motion being  regulated  by  his  seniority.     That  in  the 
Courts  the  Prime  Warden,  usually  called  Master,  pre- 
sides, and  has  a  casting  vote  in  cases  of  equality  of 
votes.     That  the  Key  Warden  has  the  care  of  the  com- 
mon seal  and  archives  of   the  Company.     That  the 
Quarter  Warden   acts   as   receiver  of  the  quarterage, 
which  he  pays  over  to  the  Renter  Warden.     That  the 
Renter  Warden  is  the  acting  treasurer  of  the  Company, 
performs   this  duty  in   person,  and  receives  into  his 
hands  and  has  the  sole  custody  or  charge  of  all  the  rents, 
dividends,  moneys,    plate,    linen,   goods,   chattels  and 
effects  of  the  Company,  and  its  charity  and  trust  estates ; 
having  to  account   to  the  auditors  appointed  by  the 
Court  of  Assistants.     That  the  Assistants  attend  to  the 
general  affairs  of  the  Company,  and  have  the  uncon- 
trolled spending  of  its  moneys,  the  granting  of  pensions 
and  relief  to  its  decayed  members,  and  the  general 
government  of  the  (yorporation  and  the  trade,  and  have 
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1860.  and  exercise  the  right  of  search  for  deceitfully  wrought 
TheQvsn  wares  appertaining  to  the  trade  of  a  saddler,  and  to  seize 
SiDDLns*  ^"^  destroy  the  same.  That  the  election  of  new  mem- 
Company.  t^„  ^  ^^^  CouTt  of  Assistants,  when  vacancies  occur, 
is  made  by  the  Court  of  Master,  Wardens  and  Assist- 
ants, from  the  Livery,  according  to  seniority,  if  in  a  state 
of  solvency,  and  of  good  character  and  repute ;  and  thej 
hold  office  for  life;  but  in  case  of  misconduct,  render- 
ing them  unfit,  or  other  sufficient  cause,  or  receiving 
parochial  aid,  or  petitioning  the  Court  for  relief,  they 
would  cease  to  receive  their  summonses  to  attend  the 
Court.  That,  should  a  member  of  the  Court  come*  to 
decay  and  petition  to  be  relieved  out  of  the  funds  of  the 
Company,  it  is  understood  as  a  matter  of  course  that, 
after  he  has  received  his  first  quarter's  pension,  he  is  no 
longer  to  be  summoned  to  the  Court,  and  at  the  fol- 
lowing Court  a  member  moves  that  there  be  a  call  from 
the  Livery  to  supply  the  vacancy;  but  the  party  so 
amoved  is  not  deprived  of  his  Livery.  That  the  same 
course  has  been  pursued  in  case  of  misconduct  amount- 
ing to  unfitness  or  incompetency.  That,  on  23rd  Aprils 
1799,  in  pursuance  of  the  power  contained  in  the 
charter,  the  Wardens  and  Assistants  of  the  Company, 
at  a  meeting  duly  convened  and  constituted,  made  and 
ordained  a  law  and  ordinance,  which  has  ever  since  been 
and  still  is  in  force,  and  is  as  follows :—  **  Resolved,  that 
no  person  who  has  been  a  bankrupt  or  become  otherwise 
insolvent  shall  hereafter  be  admitted  a  member  of  the 
Court  of  Assistants  of  this  Company,  unless  it  be  proved 
to  the  satisfiustion  of  the  Court  that  such  person,  after 
his  bankruptcy  or  insolvency,  has  paid  and  satisfied  his 
creditors  the  whole  of  their  debts,  or  shall  have  estab- 
lished a  fair  and  honourable  character  for  seven  years 
subsequent  to  such  his  bankruptcy  or  insolvency,  to  the 
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satisfaction   of  the    Coart  or  the  majority  of  them/' 
That  the  prosecutor  knew  of  this  law,  and  did,  just 
before  the  time  of  his  alleged  election  and  admittance, 
for  the  purpose  of  inducing  and  procuring  the   then 
Wardens,  or  Keepers,  and  Assistants  of  the  Company 
to  elect  and  admit  him  to  be  an  Assistant,  falsely  and 
fraudulently  represent  and  state,  and  cause  to  be  repre- 
sented and  stated,  to  the  said  Wardens,  or  Keepers,  and 
Assistants,  that  he  then  was  solvent  and  able  to  pay  his 
creditors  twenty  shillings  in  the  pound,  whereas,  in 
truth,  he  then  was,  and  he  thence  hitherto  has  been, 
insolvent,  and  he  then  was  largely  indebted  to  divers 
persons,  to  wit,  to  the  amount  of  10,000/.,  ^nd  was 
wholly  unable  to  pay  his  creditors  20tf.  in  the  pound,  or 
any  dividend  whatever,  as  he  then  well  knew;  and  the 
said  creditors  never  have  been  paid  their  said  debts,  or 
any  part  thereof,  except  a  small  and  insignificant  divi- 
dend of  23.  8<L  in  the  pound,  which,  and  no  more,  has 
at  length,  after  great  delay,   been  paid  to  the  said 
creditors  under  the  bankruptcy  hereinafter  mentioned ; 
and  that,  by  means  of  the  said  false  and  fraudulent 
representation,  the  prosecutor  induced  and  procured  the 
said  then  Wardens,  or  Keepers,  and  Assistants,  to  elect 
and  admit,  and  he  was  then,  by  and  through  means  of 
the  fraud  aforesaid,  and  not  otherwise,  elected  and 
admitted  as  in  the  writ  mentioned.     That,  at  the  time 
of  the  said  representation,  and  thence  until  he  became 
bankrupt,  the  prosecutor  was  a  trader,  to  wit,  a  saddler, 
subject  to  the  statutes  concerning  bankrupts,  and  had 
committed  an  act  of  bankruptcy ;  and  that,  shortly  after 
the  alleged  election  and  admittance,  he  was  adjudicated 
bankrupt,  and  assignees  in  bankruptcy  were  appointed; 
and  that  thereupon,  and  whilst  the  prosecutor  was  such 
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1860.  bankrupt  as  aforesaid  and  wholly  insolvent,  at  a  meet- 
The  QuEXN  ^"8  of  ^^®  Wardens,  or  Keepers,  and  Assistants  of  the 
Company,  duly  convened,  on  20th  December^  1849,  it 
was  resolved,  for  the  cause  aforesaid,  that  he  should  be 
removed  and  discharged  from  being,  and  should  no 
longer  be,  one  of  the  Assistants  of  the  Company ;  and  he 
was  then  removed  and  discharged  and  ceased  to  be,  and  at 
the  time  of  the  teste  of  the  writ  was  not,  one  of  the  said 
Assistants,  or  entitled  to  be  admitted  as  such.  Where- 
fore the  defendants  ought  not  to,  and  could  not,  restore 
the  prosecutor  to  the  said  oflScc  of  Assistant 
The  prosecutor  pleaded  the  following  pleas : — 
1.  That  the  letters  patent  are  truly  set  forth  in  the 
said  writ  of  mandamus,  and  that  no  material  portion 
thereof  is  omitted  as  alleged ;  that  prosecutor  was  duly 
qualified  to  be  elected  an  Assistant  as  in  the  said  writ 
mentioned  in  manner  and  form  therein  alleged,  and  that 
be  was  duly  elected,  nominated,  and  constituted  one  of 
the  Assistants  of  the  said  Mystery,  or  Art,  in  manner  and 
form  as  in  the  said  writ  alleged;  that  he  had  not  ill- 
conducted  himself  as  in  the  said  return  alleged,  and  was 
duly  in  and  entitled  to  hold  his  said  office  of  Assistant  as 
in  the  said  writ  alleged,  and  that  there  was  no  just  or 
reasonable  cause  for  his  removal  therefrom  before  or  at 
the  time  of  the  alleged  removal  as  in  the  said  return 
alleged ;  that  the  said  Corporation  did  wrongfully  and 
unlawfully,  and  contrary  to  the  tenor  of  the  said  letters 
patent,  and  without  just  or  reasonable  cause,  remove, 
expel  and  dispossess  prosecutor  from  his  said  office,  in 
manner  and  in  form  as  in  the  said  writ  alleged,  and  that 
they  did  and  do  wrongfully  and  unlawfully  keep  him  so 
removed  and  disi>ossessed ;  that  no  such  law  or  ordinance 
was  made  or  ordained  as  in  the  said  return  is  alleged. 


XXra.  VICTORIA. 


49 


aud  that  the  said  law  or  ordinance  did  not  continue  to 
be  nor  was  it  in  force  at  the  times  in  the  said  return  in 
that  behalf  mentioned, as  therein  alleged;  that  prosecutor 
did  not  fieilsely  and  fraudulently  represent  or  state,  or  cause 
to  be  represented  or  stated,  to  the  said  Wardens,  or 
Keepers,  and  Assistants^  as  in  the  said  return  in  that  behalf 
alleged ;  and  that  he  was  duly  elected  and  admitted  as 
in  the  said  writ  mentioned,  and  not  by  or  through  any 
fraud  as  in  the  said  return  alleged ;  that  the  meeting,  or 
assembly,  in  the  said  return  alleged  to  have  been  held 
on  20th  December^  1849,  was  not  duly  convened  as 
alleged ;  that  prosecutor  was  not  removed  or  discharged, 
and  did  not  cease  to  be,  but  at  the  time  of  the  teste  of 
the  writ  was,  and  still  is,  one  of  the  Assistants  of  the  said 
Art  or  Mystery,  and  entitled  to  be  admitted  thereto. 

2.  As  to  so  much  of  the  return  as  relates  to  the  alleged 
removal  or  discharge  of  prosecutor  under  the  authority 
of  the  resolution  of  the  meeting  or  assembly  alleged  to 
have  been  held  on  20th  December^  1849 :  That,  although, 
before  and  at  the  time  of  the  said  alleged  meeting  or 
assembly,  he  was  an  Assistant  of  the  said  Art  or  Mystery, 
and  was,  as  such,  entitled  to  be  summoned  to  the  meet- 
ing or  assembly,  and  to  attend  the  same,  he  was  not 
summoned  to  the  said  meeting  or  assembly,  nor  had  he  any 
notice  thereof  until  after  the  same  bad  been  held,  nor 
did  he  attend  the  same,  nor  had  he  any  opportunity  of 
attending  the  same. 

The  defendants  joined  issue  on  these  pleas. 

The  case  came  on  for  trial,  before  Lord  Campbell  (then 
C.  J.  of  this  Court),  at  the  sittings  in  London  after 
Mkhaelmai  Term,  1858,  and  a  special  verdict  was  after- 
wards settled  by  bim,  which,  so  far  as  is  material,r  was  as 
follows: — 
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1860.  T^^^^  ^^^  letters  patent  granted  by.  King  Charles  the 

The  Qvmmn  Second  to  the  defendants,  referred  to  in  the  writ  of  man- 
Saddlebb'  d*n™u8>  are  in  the  words  and  figures  set  forth  in  the 
Company.     Latin  copy  of  the  charter  hereunto  annexed. 

That,  on  23rd  April,  1849,  the  following  resolution 
was  made  and  passed  by  the  persons  entitled  to  elect 
to  the  office  hereinafter  mentioned.  **  It  having  been 
resolved  and  ordered  at  the  last  Quarter  Court,  held 
on  20th  January  last,  that  one  of  the  Livery  should  be 
called  on  the  Court  of  Assistants,  it  was  thereupon  re- 
solved that  the  following  gentlemen  of  the  Livery  should 
be  put  in  nomination,  whereout  to  choose  one,  namely,*' 
[here  followed  several  names,  of  which  prosecutor's  waa 
one].  "  Resolved,  that  this  Court  do  now  proceed  to  such 
election,  and  that  the  same  be  by  way  of  scoring;  where- 
upon all  the  above  named  being  written  on  a  sheet  of 
paper,  the  scoring  opposite  to  their  names  took  place^ 
when  the  unanimous  choice  was  declared  to  have  fallen 
upon  Mr.  Kay  Dinsdale,  who  was  thereupon  declared 
duly  elected  on  the  Court  of  Assistants  accordingly." 
This  resolution  was  confirmed  at  the  subsequent  meet- 
ing of  the  Wardens  and  Assistants,  held  on  25th  July^ 
1849. 
^  That  each  of  the  said  Courts  was  in  all  respects  duly 

constituted,  and  competent  to  elect  the  said  Kay  Dins- 
dak  an  Assistant  of  the  said  Company,  and  the  mode  of 
election  was  the  mode  usually  adopted  in  the  election  of 
an  Assistant  of  the  said  Company ;  but  the  said  resolu- 
tion was  not  communicated  to  the  said  Kay  Dinsdak 
until  after  the  representations  hereinafter  referred  to  had 
been  made,  when  (that  is  to  say)  on  16th  October ,  1849, 
he  was  summoned  to  attend  a  Court  of  the  said  Art  or 
Mystery  as  an  Assistant  of  the  same. 
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That,  at  the  time  of  the  making  and  passing  of  the        i860, 
said  last  mentioned  resolution,  and  from  thence   con-    Tb«  Quesh 
tinoally  up  to,  and  at,  the  time  of  the  alleged  removal  of    g^DDLiM* 
the  said  Kay  Dinsdak  from  his  said  office  of  Assistant,      Company. 
as  hereafter  mentioned,  the  said  Kay  Dinsdak  was  in 
insolvent  circumstances,  and  unable  to  pay  his  creditors 
20<.  in  the  pound ;  and  during  all  such  time  he  then 
owed  large  sums  of  money,  on  judgments  and  otherwise, 
to  divers   persons,  which  debts  have  always  remained 
unpaid  and  unsatisfied;  but  he  was  in  other  respects 
duly  qualified  to  be  elected  an  Assistant. 

That  the  said  Kay  Dinsdak  attended  the  Court  of 
the  Wardens  and  Assistants,  on  said  20th  Octobery  1849, 
in  obedience  to  the  said  summons,  and  on  that  occasion 
accepted  the  said  office,  and  was  sworn  in  and  acted  as 
an  Assistant,,  and  was  again  summoned  to  attend,  and 
attended,  the  next  Court  of  the  Wardens  and  Assistants 
of  the  said  Company,  which  was  held  on  6th  Navember, 
1849,  and  on  each  of  those  occasions .  received  his  fees 
and  acted  as  an  Assistant,  and  was  in  all  respects  received 
and  treated  as  an  Assistant  of  the  Company  by  the  other 
members  of  the  said  Court  of  Assistants. 

That  the  said  Kay  Dinsdak  did  not,  except  with  re- 
gard to  the  representations  hereafter  referred  to,  ill- 
conduct  himself  as  in  the  return  alleged. 

That  the  defendants  did  remove,  expel,  and  dispossess 
the  sidd  Kay  Dinsdak  from  the  said  office,  if  he  was  in 
or  holding  the  same,  on  20th  December,  1849,  being 
after  the  making  of  the  representations,  hereafter  men- 
tioned ;  and  that  they  have  kept  him  so  removed  and 
dispossessed  from  thence  hitherto. 

That'  on  23rd  April,  1799,  the  then  Wardens  and 
Assistants  of  the  said  Art  or  Mystery,  at  a  meeting  or 
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I860.        assembl;  dalj  held,  convened,  and  constituted  for  that 

The  QuBSR     PUTX»«»  made  and  ordained,  so  far  as  they  lawfully 

Saddlerb'     ^^^^^f  ^tat  purported  to  be,  and  what  they  intended  to 

CompMj.      be,  a  law  and  ordinance,  the  tenor  whereof  is  as  stated 

in  the  said  return ;  which  alleged  law  or  ordinance  was 

never  since  altered  or  varied  in  that  behalf;  and  such 

law  or  ordinance  (if  ever  a  good  one  and  in  force)  was, 

at  the  time  in  that  behalf  alleged  in  the  said  return,  in 

full  force. 

That  a  person  holding  the  said  office,  from  which  the 
said  Kay  DinsdaU  was  so  removed  as  aforesaid,  might, 
by  reason  of  his  being  in  such  office,  be  elected  to  the 
office  of  Renter  Warden,  which  last  mentioned  office  was, 
during  all  the  times  aforesaid  and  after  mentioned,  an 
office  of  trust,  and  the  person  for  the  time  being  holding 
the  said  last  mentioned  office  might,  by  virtue  of  such 
office,  receive  large  sums  of  money  belonging  to  the  said 
Wardens,  or  Keepers,  and  Assistants,  and  which  moneys 
had  to  be  applied  for  charitable  purposes  and  otherwise. 
That  the  said  Kay  DinsdaU  did,  after  the  making 
and  passing  of  the  said  resolution  on  23rd  ApriU  1849, 
but  before  the  same  was  communicated  to  hiro,  or  he 
was  summoned  or  admitted  to  the  said  office  as  afore- 
said, to  wit  on  24th  September^  1849,  in  answer  to  an 
inquiry  which  Giles  Clarke,  then  being  the  agent  in  that 
behalf  of  the  said  Wardens,  or  Keepers,  and  Assistants, 
made  of  him  as  to  his  solvency,  represent  and  state  to 
the  said  GUes  Clarke  that  he,  Dinsdale,  then  was  quite 
as  solvent  as  any  man  of  the  said  Court,  and  able  to 
pay  his  creditors  20«.  in  the  pound ;  whereas  in  truth 
the  contrary  then  was  and  thence  hitherto  has  been  the 
fact,  as  he,  DinsdaUy  then  well   knew;    and   the  said 
creditors  never  were  paid  their  said  debts,  or  any  part 
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thereof,  except  a  small  dividend  of  2m.  Sd.  in  the  pounds 
which  and  no  more,  after  great  delay,  was  paid  to  them 
under  the  bankruptcy  in  the  said  return  referred  to; 
and  by  means  of  the  said  false  and  fraudulent  represen- 
tations the  said  Kay  Dinsdak  induced  and  procured 
the  said  then  Wardens,  or  Keepers,  and  Assistants,  to 
admit  him  to  the  said  office  as  aforesaid. 

That  the  said  Giles  Clarke,  as  such  clerk  and  agent  as 
aforesaid,  after  the  making  of  the  said  representations,  so 
made  as  aforesaid,  and  in  consequence  thereof,  caused 
the  said  Kay  Dinsdale  to  be  summoned  as  aforesaid  to 
attend  the  said  meeting,  which  it  is  alleged  the  said  Kay 
Dmsdale  attended  as  aforesaid,  and  caused  the  &ct  of 
the  said  election  to  be  communicated  to  him  the  said 
Kay  Dinsdale. 

That  the  said  representations  were  not  communicated 
by  the  said  Giks  Clarke  to  any  Court  of  the  then  Wardens 
and  Assistants  of  the  said  Company,  until  20th  October, 
1849,  which  was  the  first  Court  of  the  said  Wardens  and 
Assistants  held  after  the  said  representations  were  so 
made  as  aforesaid. 

That  afterwards,  on  30th  November,  1849,  the  said 
Kay  Dinsdale  did  become  and  was  declared  bankrupt, 
as  in  the  said  return  alleged. 

That  the  said  Kay  Dinsdale  was  not  summoned  to 
the  said  meeting  or  assembly  of  the  said  Court  of  Assist- 
ants in  the  said  return  alleged  to  have  been  held  on  20th 
December,  1849,  but  the  said  meeting  or  assembly  was  in 
other  respects  duly  convened,  although  he  then  resided 
in  the  same  place  where  be  had  resided  from  the  said 
23rd  Jpril,  1849,  and  where  he  resided  when  suo^moned 
to  the  previous  Courts  to  which  he  had  been  summoned 
as  aforesaid,  and  within  a  reasonable  and  convenient 


1860. 
The  QuiBS. 

T. 

Saddlsbb' 
Company. 


54  TRINITY  TERM. 

1860.        distance,  namely'  within  three  milea  of  Saddlers'  HalU 
The  QuBEH.    where  the  said  meeting  and  all  other  meetings  of  the 
Saddlers'     ®*'^  Wardens  and  Assistants  were  holden,  and  where  the 
CJompany.      business  of  the  said  Company  was  transacted. 

That  all  Assistants  of  the  said  Art  or  Mjstery,  duly 
elected  and  admitted  in  that  behalf,  were  entitled  to  be 
summoned  to  the  said  meeting  or  assembly  held  on  20th 
December i  1849,  and  to  attend  the  same. 

That  the  said  Kay  Dinsdale  had  no  notice  of  the  said 
meeting  or  assembly  until  after  the  same  had  been 
held. 

That  he  did  not  attend  the  same,  and  had  no  oppor- 
tunity of  attending  the  same. 

[The  verdict  concluded  in  the  old  prolix  form,  giving 
the  findings  of  the  jury  on  the  several  facts,  contingently 
upon  the  judgment  of  the  Court.] 

A  translation  of  the  Latin  copy  of  the  charter  annexed 
to  the  special  verdict  accompanied  the  case.  The  fol- 
lowing extracts  from  it  are  all  that  appear  material : — 

The  charter  commenced  by  incorporating  the  Com- 
pany, by  the  name  of  *•  The  Wardens,  or  Keepers,  and 
Commonalty  of  the  Mystery  or  Art  of  Saddlers  in  the  City 
of  LondonJ*  It  then  provided  «  That  from  henceforth 
for  ever,  at  all  times  hereafter,  there  may  and  shall  be 
four  of  the  freemen  of  the  same  Mystery,  in  the  form  in 
these  our  letters  patent  within  specified,  to  be  elected, 
appointed,  constituted  and  instituted,  who  shall  be  and 
be  called  Wardens  or  Keepers  of  the  Mystery  or  Art  of 
Saddlers  of  the  City  of  London  ;  and  twenty  of  the  freemen 
of  the  same  Mystery,  in  the  form  in  these  presents  within 
mentioned,  to  be  nominated  and  constituted,  who  shall 
be  and  be  called  Assistants  of  the  Mystery  or  Art  afore- 
said."   It  then  named  the  persons  who  were  to  -be  the 
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first  Wardens  and  Assistants,  and  who  were  "  to  continue 
in  such  offices  during  their  natural  lives,  unless  in  the  ' 
meanwhile  they,  or  any  of  them,  shall  be  removed  for 
ill  government,  or  ill  conducting   themselves  in   that 
behalf,  or  for  any  other  reasonable  cause.'^   Powers  for  the 
election  and  removal  of  Wardens  followed.  It  was  then  pro- 
vided *'  That,  as  often  and  whenever  it  shall  happen  that 
any  one  or  more  of  the  Assistants  of  the  Commonalty 
aforesaid  shall  at  any  time  hereafter  die,  or  retire,  or  be 
removed  from  his  or  their  office,  (and  we  will  that  he  or 
they  shall,  for  ill  government,  or  ill  conduct,  or  for  any 
other  just  and  reasonable  cause,  be  removable  and  re- 
moved by  the  Wardens,  or  Keepers,  and  Assbtants  of  the 
Art  or  Mystery  aforesaid  for  the  time  being,  or  the  greater 
part  of  them  then  present,  whereof  we  will  that  one  of 
the  Wardens,  or  Keepers,  for  the  time  being  shall  be  one), 
that  then  and  so  often  it  may  and  shall  be  lawful  to  the 
Wardens,  or  Keepers,  and  the  rest  of  the  Assistants  then 
living,  or  the  greater  part  of  them  then  present,  whereof 
one  of  the  Wardens,  or  Keepers,  of  the  Art  or  Mystery 
aforesaid  for  the  time  being  shall  be  one,  at  their  plea- 
sure, from  time  to  time  and  at  all  times  hereafter,  to 
elect  and  nominate  one  other  or  more  of  the  Commonalty 
of  the  Art  or  Mystery  aforesaid  for  the  time  being,  in  the 
place  or  places  of  him  or  them  so  dead  or  removed  as 
aforesaid ;  and  that  he  or  they,  so  elected  or  nominated 
to  the  office  of  Assistant  of  the  Art  or  Mystery  aforesaid, 
before  they  or  any  of  them  shall  be  admitted  to  the 
execution  of  their  office  or  offices  (^'antequam  ad  ezecu- 
tionem  officii  sui  vel  officiorum  suorum  admittantur,  seu 
eorum  aliquis  admittatur^')  shall  take,  and  each  of  them 
shall  take,  a  corporal  oath  upon  the  Holy  Gospels  of 
God  for  the  due  execution  of  the  office  of  Assisunt  of 
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the  Art  or  Mystery-  aforesaid,  before  the  Wardens  or 
Keepers  of  the  Commonalty  aforesaid,  or  the  greater  part 
of  them  then  present  To  which  said  Wardens,  or 
Keepers,  and  Assistants  of  the  Art  or  Mystery  aforesaid  for 
the  time  being,  or  the  greater  part  of  them  then  present, 
We  do  for  us,  our  heirs,  and  successors,  by  these  pre- 
sents, give  and  grant  full  power  and  authority  to  tender 
and  administer  such  oath.'^  The  charter  further  required 
the  Wardens,  or  Keepers,  and  Assistants,  before  admission 
to  the  execution  of  their  respective  offices,  to  take  the 
oaths  of  allegiance  and  supremacy,  the  oath  prescribed 
by  the  Act  (13  Car.  2.  st.  2.  c.  1.)  for  the  well  govern- 
ment and  regulation  of  Corporations,  and  the  oath  for 
the  due  execution  of  their  offices  respectively.  No  per- 
sons were  to  be  eligible  as  Wardens,  Keepers,  or  Assist- 
ants, who,  respectively,  before  their  election,  shonid  not 
hold  communion  with  the  Church  of  England^  and 
should  not,  within  six  months  at  the  least  before  such 
election,  have  received  the  Sacrament 

Then  followed  a  proviso,  "  That  every  election  of  any 
Warden,  or  Keei>er,  Assistant,  or  Clerk,  of  the  Com- 
pany aforesaid,  contrary  to  the  directions  and  restric- 
tions in  these  presents  in  that  behalf  mentioneJ,  shall 
be  void  and  of  no  effect  to  all  intents  and  purposes 
whatsoever."  It  was  then  declared  '*  That  the  Wardens 
or  Keepers  aforesaid^  together  with  eight  Assistants,  at 
the  least,  of  the  Mystery  aforesaid,  for  the  time  being,  in 
any  meeting  met  together  and  assembled,  shall  have,  and 
by  these  presents  may  have,  full  authority  and  power  to 
enact  and  make  institutions,  ordinances,  and  constitu- 
tions (<<  plenam  auctoritatem  et  facultatem  condendi  et 
faciendi  institutiones,  ordinationes,  et  constitutiones"), 
which  to  the  same  Wardens,  or  Keepers,  and  the  eight 
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Assistants  aforesaid,  at  the  least,  shall  seem  good,  sahi-  i860« 
tary,  useful,  honourable  ("honestae"),  and  necessary,  ac-  xhTQMwT 
cording  to  their  sound  discretions,  for  the  good  rale  and  g^„^]^,B^ 
govemment  of  the  Wardens,  or  Keepers,  and  Freemen  Company. 
and  Commonalty  of  the  Mystery  aforesaid,  and  the 
officers  and  ministers  of  the  same  Mystery  for  the  time 
being;  and  for  the  declaring  in  what  manner  and  order 
the  aforesaid  Wardens,  or  Keepers,  and  Freemen,  and 
Commonalty,  and  other  the  men  and  every  the  minbters, 
officers,  artificers  and  freemen,  and  apprentices,  and 
servants  of  such  Mystery  or  Art,  in  their  duties,  services, 
workmanship  and  businesses,  touching  and  concerning 
the  Mystery  or  Art  aforesaid,  and  liberties  of  the  same, 
shall  conduct,  behave,  and  exercise  themselves;  and 
otherwise  for  the  further  public  good  and  common  bene- 
fit and  safe  and  quiet  government  of  the  Mystery  or 
Art  aforesaid."  And  power  was  given  to  such  Wardens, 
or  Keepers,  and  Assistants,  to  enforce  the  observance  of 
the  institutions,  ordinances  and  constitutions,  so  to  be 
made,  by  imposing  penalties  and  fines  on  disobedience ; 
"so  nevertheless,  that  such  ordinances,  institutions  and 
constitutions  be  not  repugnant  or  contrary  to  the  laws 
and  statutes  of  our  kingdom  of  England^  or  the  pro- 
visoes and  limitations  aforesaid,  or  contrary  to  the  cus- 
toms of  the  city  of  London^  or  contrary  to  the  liberties, 
jurisdictions,  or  privileges  of  the  Mayor  and  Commonalty 
and  citizens  of  the  City  aforesaid.*^ 

Gt2&m«,forthe  Crown.  A  peremptory  mandamusooght 
to  be  awarded  for  the  restoration  of  the  prosecutor  to  his 
oflBce  of  Assistant  of  the  defendant's  Company.  The  special 
verdict  substantially  finds  all  the  allegations  in  his  pleas  in 
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bis  favour.  The  charter,  annexed  to  the  verdict,  agrees 
in  effect  with  the  statement  of  it  in  the  writ  Then,  it 
is  found  that  the  prosecutor  was  elected,  and  the  election 
was  confirmed,  in  due  course.  Thereupon,  he  became 
entitled  to  be  admitted  to  the  office ;  and,  having  been 
in  fact  admitted,  cannot  be  ousted  from  it  under  the 
bye-law  of  23rd  Aprils  1799.  Assuming  that  bye-law 
to  be  good  and  valid^  it  does  no  more  than  prohibit  the 
admission,  to  the  office  of  Assistant,  of  a  person  who  has 
become  bankrupt  or  insolvent ;  it  can  have  no  operation 
to  invalidate,  ex  post  facto,  the  admission  of  such  a 
person.  [Wightman  J.  The  defendants  allege,  in  the 
return,  that  the  prosecutor  obtained  the  admission  by 
false  and  fraudulent  representations  that  he  was  solvent]. 
The  admission  was  not  vitiated,  even  if  obtained  by 
fraud;  its  validity  being  founded  on  the  previous  elec- 
tion, which  gave  the  prosecutor  title  to  admission. 
After  electing  him,  it  was  too  late  for  the  defendants  to 
say  that  he  was  disqualified  for  admission ;  Rex  v. 
Ward  (a).  If  he  was  in  other  respects  entitled  to  be  ad- 
mitted, thefact  that  he  might  be  responsible,  in  some  way, 
in  respect  of  his  misrepresentation,  would  not  take  away 
his  right  to  admission ;  TawnsIieruPs  Case  (b).  [  WighU 
man  J.  If  the  bye -law  is  to  have  any  effect  at  all,  it 
must  prevent  the  admission  of  an  insolvent  to  the  office 
of  an  Assistant  in  the  Company.  Blackburn  J.  If 
your  argument,  that  admission  must  follow  on  election 
as  a  matter  of  course,  is  well  founded,  the  bye-law  is 
bad.]  The  prosecutor  contends  that  the  bye-law  is  bad, 
for  this  reason,  that  it  seeks  to  impose  a  disqualification 
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for  tbe  office  in  question  not  recognised  by  tbe  common  1860. 
law.  By  tbe  common  law  insolvency  constitutes  nodis-  Tbe  Quhs 
qualification  for  a  corporate  office,  the  bolder  of  wbicb  saddlsm' 
has  notbing  to  do  witb  tbe  receipt,  or  trust,  or  manage-  Company. 
ment,  or  fingering  of  tbe  money  of  tbe  Corporation,  nor 
can  have  anything  to  do  witb  it,  unless  the  rest  of  tbe 
Corporation  should,  by  a  corporate  act  of  their  own, 
trust  him  witb  it.  The  law  was  laid  down  to  that 
effect  by  Liord  Mansfield  C.  J.,  in  Rex  v.  Mayor  ^c.  of 
Liverpool  (a).  In  the  present  case,  although  the  Assist- 
ants of  tbe  Company  are  eligible  to  tbe  further  office 
of  Renter  Warden,  which,  unlike  that  of  Assistant, 
involves  tbe  management  of  tbe  Company's  funds,  an 
Assistant  does  not  necessarily  take  tbe  higher  office,  nor 
is  the  Company  obliged  to  confer  it  on  him.  In  Rex  v. 
Chitty  {b)  it  was  held  that  an  uncertificated  bankrupt  is 
not  disqualified  from  being  elected  a  councillor  for  a 
borough  and  holding  the  office,  under  The  Municipal 
Corporations  Reform  Act,  unless  be  become  bankrupt 
while  holding  it.  That  case  was  decided  on  tbe  language 
of  the  statute  in  question,  but  shews  that,  apart  from 
legislative  prohibition,  a  bankrupt  is  equally  eligible  to 
office  as  a  solvent  person.  So,  in  Regina  v.  Owen  {c\ 
it  was  held  that  pecuniary  embarrassment  and  insolvent 
circumstances  do  not  constitute  **  inability"  to  perform 
the  office  of  clerk  of  a  County  Court,  within  tbe 
meaning  of  stat.  9  &  10  VicL  c,  95.  «.  24.  Still  less 
ought  they  to  be  considered  as  debarring  the  bolder  of  a 
freehold  office,  wbicb  that  of  Assistant  to  the  defendants' 
Company  is,  and  that  of  a  County  Court  clerk  is  not, 
from  retaining  it.     Again,  tbe  bye-law  b  bad,  because  it 

(«)  2  Burr,  723.  733.  (b)  5  A.  i  E.  609. 

(r)  15  Q,  B,  476. 
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was  never  sanctioned  in  the  manner  required  by  stat  19 
Hen.  7.  c.  7.  (a),  which  enacts  "  That  no  Masters,  War- 
dens,  and  Fellowships  of  Crafts  or  Mysteries,  nor  any  of 
them/'  **  take  upon  them  to  make  any  acts  or  ordinances, 
ne  to  execute  any  acts  or  ordinances  by  them  hereto«> 
fore  made"  ''  against  the  common  profit  of  the  people^ 
but  that  the  same  acts  or  ordinances  be  examined  and 
approved  by  the  Chancellor,  Treasurer  of  England^  or 
Chief  Justices  of  either  Benches,  or  three  of  them,  or 
before  both  the  Justices  of  assize  in  their  circuit  or  pro- 
gress in  that  shire  where  such  acts  or  ordinances  be  made, 
upon  pain  of  forfeiture  of  xl.  li.  for  every  time  that  they 
do  contrary."  [^Cockburn  C.  J.  I  do  not  think  that  the 
bye-law  is  such  as  that  Act  refers  to.  Wigktman  J. 
Supposing  that  the  bye-law  is  within  the  scope  of  that 
Act,  it  is  not  bad  merely  because  not  allowjed  as  the  Act 
directs.]  Another  ground  on  which  the  bye-law  is  bad 
is  that  it  is  unreasonable  in  itself,  as  practically  narrow- 
ing the  number  of  members  of  the  Company  who  are 
eligible  to  the  office  of  Assistant,  and  eliminating  there- 
from all  who  have  at  any  time  been  in  insolvent  circum- 
stances. It  is  therefore  bad,  as  attempting  to  alter  the 
qualification  of  persons  before  eligible,  beyond  what 
the  original  constitution  of  the  Company  required; 
Rex  V.  Tappenden  (ft).  In  Rex  v.  Attwood  {c\  though 
it  was  unnecessary  to  decide  the  point,  the  Court  appears 
to  have  thought  that  a  bye -law  narrowing  the  body  of 
persons  eligible  to  office  in  an  incorporated  mercantile 
Company,  would  be  bad.  That  case  was  followed  in 
Regina  v.  Powell  (d).    [Cockbum  C.  J.    Do  you  say  that 


(a)  "  For  making  of  stattttea  by  bodies  incorporate." 

(6)  3  East,  186.  (e)  4  B.  #  Ad,  481. 

(d)3E.4'  B.  Z77. 
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a  bye-law  excluding  from  eligibility  persons  convicted 
of  felony,  and  wbo  had  undergone  their  sentence,  would 
be  bad  ?]     It  is  not  necessary  to  go  so  far  as  that.     In 
Bagg^  Case  (a)  the  crimes  are  specified,  upon  attainder 
for  which  a  citizen  or  freeman  of  a  Corporation  may  be 
removed.     But  both  that  case  and  Sir  Thomas  Earless 
Case  {li)  shew  that  there  can  be  no  cause  to  disfranchise 
a  member  of  a  Corporation,  unless  it  be  for  something 
done  which  works  to  the  destruction  of  the  body  cor- 
porate, or  of  its  liberties  and  privileges.     The  bye-law 
is  also  bad,  even  if  the  exclusion  of  an  insolvent  from 
office  is  justifiable  in  itself,  because  it  does  not  declare 
an  insolvent  ineligible,  but  merely  prohibits  his  admis- 
sion to  office.     Admission  forms  no  part  of  the  election, 
but  stands   to   it   in  a  relation    analogous   to    that  of 
the  delivery  of    an  executed  deed  to  the    execution* 
The  prosecutor  having  been  elected,  the  office  is  full, 
and  no  one  can  be  elected  in  his  place.      The  only  re- 
maining question  which  arises  on  the  findings  as  to  the 
issues  joined  on  the  first  plea,  is,  whether  the  prQsecu- 
tor's  misrepresentation  of  the  actual  state  of  his  circum- 
stances constituted  such  fraud  as  to  avoid  his  election. 
Now  it  is  clear  that  although  fraud  may  avoid  a  contract, 
it  cannot  divest  an  estate  already  vested.     The  misre- 
presentation, though  made  before  the   prosecutor  was 
admitted,  was  made  after  he  had  been  elected;   and 
therefore  did  not  nullify  the  election.     [Blackburn  J. 
I  doubt  whether,   in   the  present  case,   the  prosecu- 
tor's election  was  complete  before  his  admission.     A 
mandamus  would  go,  after  election,  to  compel  admis- 
sion ;  and  I  am  disposed  to  think  that,  before  admission, 
a  quo  warranto  would  not  lie.     Crompton  J.     A  quo 


1860. 

The  Quns 

Saddlkkb' 
Company. 


{a)  11  Rep.  93  b.  99  a. 


(b)  Carth.  173. 176. 
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1860.        warranto  might  lie,  before  the  admission  of  the  person 
The  QuKEH    elected,  if  another  person  than  he  was  admitted.]     The 
Saddlsrs'     prosecutor's  election  was  in  no  way  influenced  by  the 
Company,      misrepresentation,  which,  if  it  amounted  to  fraud,  related 
to  matters  upon  which  Clarke  had  no  right  to  question 
the  prosecutor,  and  which  he  was  under  no  legal  obliga- 
tion to  Clarke  to  disclose  with  accuracy.     It  was  not, 
therefore,  such  fraud  as  to  invalidate  the  transaction ; 
Vernon  v.  Keys  (a).     Fraud  on  matters  collateral  to  a 
contract  does  not  absolutely  avoid  the  contract ;   White 
V.  Garden  (6),  Feret  v.  Hili  (c).    Lastly,  the  issue  on  the 
second  plea  is  found  entirely  in  favour  of  the  prosecutor, 
and^  upon  that  finding  alone,  he  is  entitled  to  a  peremp- 
tory mandamus  ;  he  having  been  removed  from  his  office 
at  a  meeting  of  which  he  had  no  notice,  to  which  he  was 
not  summoned^  and  which  he  had  no  opportunity  of 
attending  in  order  to  defend  himself;  Bagg^  Ca$e{d)9 
Rex  V.  Gaskin  (e). 

Knotoles,  contriL  By  the  charter  of  the  Company, 
the  majority  of  the  Wardens,  or  Keepers,  and  Assistants, 
present  at  the  time,  may  remove  an  Assistant  from  his 
office  for  ill  conduct,  or  for  any  other  just  and  reasonable 
cause.  And  the  charter  contains  a  proviso,  that  every 
election  of,  amongst  others,  any  Assistant,  contrary  to 
the  directions  or  restrictions  therein  mentioned,  shall  be 
void  and  of  no  effect.  It  then,  in  very  general  terms, 
gives  power  to  the  Company  to  make  bye-laws.  The  bye- 
law  in  dispute,  of  23rd  April,  1799,  does  not  go  beyond 
that  power.  Being  made  at  a  time  when  there  was  no 
Insolvent  Act  in  existence,  it  evidently  was  intended  to 

\a)  12  East,  632.  (*)  10  C.  B.  919. 

(e)  16  a  B,  207.  (rf)  11  R^p,  93  6. 

(#)  8  T.  B.  209. 


xxnr.  VICTORIA.  63 

exclude  from  the  office  of  Assistant  any  person  who  i860, 
was  or  had  been  in  insolvent  circumstances,  that  is,  ^^  Quebi 
according  to  Parker  v.  Gossage  (a)  and  Biddlecombe  v.  saddlbb*' 
Bond  (i),  of  general  inability  to  pay  his  debts.  The  Company. 
prosecutor's  election  was  therefore  void,  by  reason  of  the 
proviso  in  the  charter ;  being  contrary  to  the  directions 
and  restrictions  contained  in  the  bye-law.  A  bye-law  is 
void  if  repugnant  to  the  charter,  Tucker  v.  Rex  (c) ;  but 
here  the  bye-law  is  in  strict  accordance  with  the  charter. 
The  material  question  is,  was  the  prosecutor  duly  quali- 
fied to  be  elected  ?  It  must  be  owned  that  the  bye-law 
in  terms  points  to  admission,  only,  as  that  for  which  insol- 
vency is  to  disqualify ;  but,  reading  the  bye-law  and  the 
proviso  in  the  charter  together,  the  meaning  must  be  that 
an  insolvent  person  is  not  to  be  elected.  Election  gives 
but  an  inchoate  right,  which  is  perfected  by  admission. 
The  next  issue  is,  whether  the  prosecutor  was  duly 
elected,  nominated  and  constituted  an  Assistant  of  the 
Company.  Now,  even  assuming  him  to  have  been  duly 
elected  and  nominated,  he  never  was  constituted  an  Assis- 
tant.' *'  Constituted"  must  have  some  meaning,  and  must 
refer  to  the  perfecting  of  election  by  admission.  But  in- 
asmuch as  the  prosecutor  obtained  his  admission  by  fraud, 
the  admission  was  invalid  and  voidable  by  the  defendants, 
who  did  in  fact  avoid  it  as  soon  as  they  discovered  the 
fraud.  The  fraud  bears  out  the  allegation  in  the  return, 
that  the  prosecutor  had  ill  conducted  himself,  llien, 
was  he  duly  in  and  entitled  to  hold  his  office?  He 
could  be  so  only  by  being  duly  sworn  in  and  admitted, 
as  enjoined  by  the  charter.  The  title  to  every  office  is 
grounded  on  two  things ;  the  election  of  the  party,  and 

(a)  2  C.  JIf.  #  B,  617.  (6)  4  ;!.  #  JF.  332. 

(<?)  2J?ro.  P.  C.304. 
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his  being  sworn  into  the  office ;  Rex  v.  ElUs  (a)  and 
Regina  v.  Humphery  {b).  And  though  the  prosecutor 
was,  de  facto,  sworn  in  and  admitted,  the  admission,  hav- 
ing been  obtained  by  fraud,  must  go  for  nothing.  Next, 
assuming  the  prosecutor  to  have  been  duly  in  the  office, 
the  defendants  had  power  to  remove  him  from  it  for  just 
and  reasonable  cause;  and,  if  the  Court  can  see  that  such 
cause  existed,  it  will  not  be  astute  to  defeat  the  removal 
on  the  ground  of  want  of  form  in  the  mode  of  procedure. 
The  question  whether  there  was  just  and  reasonable 
cause  depends  on  whether  or  not  the  disputed  bye- 
law  is  a  good  one.  The  bye-law  is  objected  to  by  the 
other  side  on  the  ground  that  it  is  in  contravention  of  the 
common  law.  But  every  bye-law  must,  to  some  extent, 
abrogate  what  was  before  of  common  right.  Moreover, 
the  cases  cited  on  the  other  side  to  shew  that  insolvency 
does  not  disqualify  from  office,  at  common  law,  turned 
upon  the  particular  facts  in  each,  and  by  no  means  bear 
out  such  a  general  proposition.  And  the  fact  that,  here, 
the  election  of  the  prosecutor  as  an  Assistant  put  him 
in  the  way  of  being  made  Renter  Warden,  and,  as  such, 
entrusted  with  the  money  of  the  Company,  disqualified 
him,  as  being  an  insolvent,  from  remaining  an  Assistant, 
according  to  the  dicta  of  Lord  Mansfield  C.  J.,  in  Rex  v. 
Mayor  ffc,  of  Liverpool  (c),  which  were  referred  to  on  the 
other  side.  [Cockburn  C.  J.  Although  he  might  be  ineli- 
gible on  that  ground,  as  Renter  Warden,  it  does  not 
follow  that  he  could  not  be  elected  an  Assistant]  Again, 
the  rule  that  a  bye-law  restricting  the  number  of  persons 
eligible  to  an  office  is  bad,  refers  only  to  a  restriction  of 
the  class  eligible;    the  limitation,  for  instance,  of  an 

(a)  9  East;^2,  n.  (a).  (b)  10  J.  f  E.  336. 

(r)  2  Burr.  723.  733. 
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oflice,  theretofore  open  to  all  members  of  a  trade^  to        igso. 
some  only.     Thus,  the  bye-law  which  was  held  bad  in     xhe  Qunii 
Bexr.  Tappenden  (a)  was  an  attempt  to  narrow  the  class  ▼•      , 

of  persons  who  might  be  taken  as  apprentices  by  the  Company. 
freemen  of  a  Company,  by  the  custom  of  which  every 
person  who  had  served  an  apprenticeship  of  seven  years 
to  a  freeman  was  entitled  to  the  freedom.  But  it  does 
not  follow  that  a  bye-law  imposing  a  qualification  (for 
instance,  the  passing  an  examination,  or  the  possessing 
certain  acquirements,  or  the  being  approved  oQ  on  the 
whole  of  a  class,  is  invalid.  Such  bye-laws  were  upheld 
in  Rex  v.  TAe  College  of  Physiciane  (6),  Rex  v.  Master^ 
jrc,  of  tile  Company  of  Surgeons  (c).  Green  v.  Mayor  of 
Jhtrkam  {d).  The  Caee  of  the  TaUors  of  Ipswich  (e) 
shews  the  limits  within  which  such  bye-laws  may  be 
made.  The  bye-law  in  the  present  case  is  a  reasonable 
'  regulation ;  for,  in  the  majority  of  instances,  insolvents 
and  bankrupts  are  not  fit  persons  to  hold  responsible 
offices ;  and  ad  ea  quse  frequentius  accidunt  jura  adap- 
tantur.  Lastly,  the  defendants  having  removed  the 
prosecutor  for  a  reasonable  cause,  the  objection  that  the 
removal  was  informal,  because  he  was  not  summoned  to 
the  meeting  at  which  it  took  place,  ought  not  to  prevail. 
The  defendants  admit  that  the  prosecutor  ought,  in 
strictness,  to  have  had  notice  of  that  meeting ;  but  the 
question  is,  whether  the  Court,  in  the  exercise  of  its 
discretion,  will  grant  him  a  peremptory  mandamus  if  of 
(pinion  that,  though  improperly  removed  from  his  office, 
he  deserved  amotion.  Should  the  mandamus  go,  the 
prosecutor  may,  notwithstanding,  be  formally  removed 


(a)  3  £^186. 

(b)  7T.B.28SL 

{e)  2  Burr.  892. 

{d)  I  Burr.  177. 

(«)  11  ff«p.  53. 
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de  novo  for  tbe  same  cause.  That  consideration  shews 
that  the  mandamus  ought  not  to  be  awarded ;  Rex  v. 
Tidderley  (a),  Rex  v.  Mayor^  §•<?.,  of  Axbridge  (ft).  Rex  v. 
Griffiths  (c),  Tapping  on  Mandamus^  p.  401. 


Gibbons^  in  reply.  Even  supposing  that  the  bye-law 
is  goody  and  that  the  prosecutor's  fraud  was  so  directly 
connected  with  his  election  as  to  give  the  defendants 
just  and  reasonable  cause  to  remove  him,  they  still 
cannot  justify  the  manner  in  which  he  was  removed : 
for  they  were  not  competent  judges  in  their  own  cause, 
without  giving  him  an  opportunity  of  being  heard. 
The  material  allegation  in  the  writ  is  the  removal ;  it 
was  not  for  the  defendants  to  judge  of  the  prosecutor's . 
title ;  Rex  v.  Lyme  Regis  {dy  The  prosecutor  having 
been  de  facto  elected  to  the  office,  and  having  accepted 
and  acted  in  it,  his  title  to  it  cannot  be  tried  by  a 
mandamus,  but  only  by  quo  warranto;  Frost  v.  The 
Mayor  qf  Chester  {e).  As  was  said  by  Raymond  C.  J. 
in  Rex  v.  Hull  {/),  **  in  cases  of  a  mandamus  where  there 
appears  the  least  right  for  the  plaintiff,  a  peremptory 
mandamus  must  go."*  The  prosecutor's  misrepresentation 
of  the  true  state  of  his  circumstances,  however,  if  a  fraud 
on  the  defendants,  was  a  fraud  collateral  to  his  election 
and  admission,  which  it  therefore  did  not  affect ;  Mason 
V.  Diichboume  {g\  Stewart  v.  Aston  {h),  Feret  v.  IM{%). 
But  the  bye-law  is  invalid.  In  Rex  v.  The  CoUege  of 
Physicians  (J)  the  bye-laws  held  good  were  made  in 


(a)  Bid,  14. 

(e)  6B,f  Aid.  TSh 

(«)  5£L#^.531. 

(y)13r.#i?.4fi0. 

(t)  15  Com.  B.  207. 


(b)  Ca»p.6SS. 

(<Q  lifoi^.79. 

(/)  11  Mod,  390, 

(A)  S  Irish  a  L,  Sep.  36. 

U)  7r.i?.282. 
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fiirtherance  of  the  objects  of  the  College.    And  in  Bex       i860. 
T.  Master  8[c.  of  the  Company  of  Surgeons  (a)  the  person     xheQusBir 
seeking  to  be  bound  an  apprentice  had  no  inchoate  right     s^ddlsb^ 
to  be  so:  whereas  the  present  prosecutor  had  an  inchoate     Compwj. 
right  to  admission  as  soon  as  he  was  elected.     The  bye* 
law  in  Green  v.  Mayor  of  Durham  {b)  related  merely  to 
the  mode  of  admission.     Here,  the  bye-law  narrows  the 
number  of  persons  eligible  as  Assistants  of  the  Company, 
and  on  that  ground  is  bad.     Lastly,  the  Court  has  no 
discretion  as  to  awarding  a  peremptory  mandamus  if  the 
*  return  is  insufficient.     All  that  the  Court  has  now  to 
tiy  is  the  sufficiency  of  the  return ;   Begina  v.  Mayor  of 
Norwich  (c),  Buckley  v.  Palmer  {d)y  Coma^e  Crown  Prac^ 
tice,  p.  236.     By  stat  9  Ann.  c.  20.  s.  2.,  '*in  case  a 
verdict  shall  be  found  for  the  person''  ''suing"  a  writ  of 
mandamus,  <*  a  peremptory  writ  of  mandamus  shall  be 
granted  without  delay,  for  him" ''  for  whom  judgment 
shall  be  g^ven." 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  prosecutor 
is  entitled  to  a  peremptory  mandamus.  It  appears  to  me 
that  the  bye-law,  which  is  said  to  disqualify  him  from 
holding  his  office,  is  bad.  It  is  not  necessary  to  go  the 
length  of  saying  that  where  a  corporate  body,  created 
by  charter,  imposes  some  qualification  for  office,  common 
to  all  the  members  of  the  constituent  body  alike,  in 
addition  to  the  qualifications  prescribed  by  the  charter, 
the  qualification  so  imposed  is  necessarily  bad,  although 
it  does  not  limit  the  area  of  eligibility  and  is  a  reasonable 
regulation  under  all  the  circumstances.  Without  going 
that  length,  I  think  that  the  present  bye-law  ia  bad  on 

(a)  2BiHr.882.  (&)  1  Jhcrr.  127. 

(e}2  24f.i?«yM.1944.  (4)  8  Aifil;  430. 
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I860.  two  groundfi.  First,  tbe  qaalification  which  it  seeks  to 
The  QusEN  inapose  b  not  a  reasonable  one.  It  requires  that  every 
SADDLERg'  member  of  the  body  at  large  of  the  Company,  out  of 
Company.  which  the  Assistants  are  to  be  chosen,  shall,  in  order 
to  be  eligible  as  an  Assistant,  either  never  have  been 
bankrupt  or  insolvent,  or,  if  he  ever  has  been  so,  shall 
have  afterwards  paid  his  creditors  in  full,  or  have  estab- 
lished an  honourable  character  for  seven  years  subsequent 
to  his  bankruptcy  or  insolvency.  Now  I  think  that  that 
is  an  unreasonable  test  of  qualification.  Bankruptcy  or 
insolvency  may  be  perfectly  innocent,  the  result  of  mere 
misfortune  or  misadventure  in  business ;  and  a  bankrupt 
may  receive  a  first  class  certificate,  preserve  his  character 
unimpaired,  and  satisfy  his  creditors,  although  he  be 
unable  to  pay  twenty  shillings  in  the  pound.  It  seems  to 
me,  therefore,  to  be  unreasonable  to  lay  dowa  a  rule  that 
a  man  so  circumstanced  shall  be  necessarily  ineligible 
as  an  Assistant  of  the  Company,  or  eligible  only  after 
a  seven  years'  probation.  But  there  is  a  Otult  in  the 
bye-law  which  is,  if  possible,  still  more  serious.  Even 
assuming  that  the  ground  of  disqualification  which  it 
imposes  is  reasonable,  the  bye-law  has  the  defect  of 
making  the  disqualification  operate  against  admission 
merely,  and  not  also  against  election.  But  the  duty  of 
admitting  to  office  a  person  who  has  been  elected  to  it 
is  purely  ministerial ;  the  bye-law,  therefore,  if  it  could 
have  properly  made  insolvency  a  disqualification  at  all, 
should  have  made  it  a  disqualification,  not  for  admission, 
but  for  election.  The  electors  have  a  right  to  elect  any 
one  who  is  not  disqualified  for  election ;  and,  when  an 
eligible  person  has  been  once  elected,  the  Court  of  the 
Company  have  no  other  duty  left  than  to  admit  him  to 
the  office  to  which  he  has  been  so  elected.     Then,  as  to 
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the  second  ground  on  which  the  grant  of  this  mandamus        i860, 
has  been  resisted,  namely,  that  the  prosecutor  was  guilty    The  Qvkui 
of  a  corporate  offence,  for  which  he  is  liable  to  be     saoolvrs' 
removed  from  his  office,  in  knowingly  answering  falsely      Company. 
the  questions,  as  to  his  solvency,  put  to  him  with  a  view 
to  his  admission,  it  is  unnecessary  to  decide  whether  this 
was  such  a  corporate  offence  as  would  justify  his  amotion. 
It  is  admitted  that  he  had  no  notice  of  his  intended 
amotion  on  this  ground.      lie  therefore  had   not  the 
opportunity,  which  the  old  established  rule  in  such  cases 
requires  that  he  should  have  had,  of  being  heard  in 
explanation  of  the  matters  alleged  against  him.     With- 
out saying,  therefore,  whether  or  not  there  was  a  soflScient 
ground  for  his  amotion,  had  he  been  heard  and  been 
unable  to  explain  his  conduct  satisfactorily,  his  amotion 
was,  under  the  circumstances,  clearly  bad.     I  am  there- 
fore of  opinion,  upon  both  points,  that  the  peremptory 
mandamus  ought  to  issue. 

WioHTMAN  J.  This  is  an  application  for  a  mandamus 
to  restore  the  applicant  to  an  office  from  which  he  was 
removed  while  de  facto  in  possession  of  it,  on  the  ground 
of  alleged  misconduct  by  him  in  obtaining  it  by  fraud 
and  misrepresentation.  Without  determining  whether 
or  not  the  circumstances  presented  to  us  in  this  case 
shew  such  fraud  as  would  justify  the  amotion  of  a 
corporate  officer,  this  much  appears  clear,  that  the  appli- 
cant had  no  notice  of  the  proceedings  that  were  to  be 
taken  against  him,  and  therefore  had  no  opportunity  of 
explanation  and  defence.  I  agree  with  the  Lord  Chief 
JoBtioe  that  upon  that  ground  the  peremptory  man- 
damus ought  to  issue.  But  it  is  further  said  that  the 
applicant  never  was  in  the  office  at  all,  beinfc  disqualified 
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I860.  from  holding  it  by  the  bye-law  which  has  been  diacuased. 

The  QuExv  Now  there  are  numerous  authorities,  which  were  cited 

Sadolbbb'  during  the  aigument,  and  to  which  I  need  not  again 

Company,  y^fg^^  ^^  gj^^^  ^j^^^j  jf  ^  person  is»  although  disqualifiedy 

elected  and  actually  admitted  into  an  office,  the  only 
way  of  removing  him  is  by  quo  warranto,  and  that  the 
objection  that  he  never  ought  to  have  been  admitted 
cannot  be  taken  in  other  proceedings.  In  the  present 
case,  the  prosecutor  is  now  actually  in  his  office,  inas- 
much as  he  could  not  be  lawfully  amoved  from  it  without 
being  called  on  to  make  his  defence.  It  appears  to  me* 
as  I  have  said,  that,  for  that  reason  alone,  a  peremptory 
mandamus  ought  to  be  awarded.  But  I  further  agree, 
also,  with  the  Lord  Chief  Justice,  that  the  bye-law 
itself  cannot  be  supported.  It  seems  to  me  to  be  un- 
.  reasonable.  [His  Lordship  read  the  bye-law.]  It  is  open 
to  the  objection,  mentioned  by  the  Lord  Chief  Justice, 
that  the  disqualification  which  it  imposes  goes  only  to 
the  admission,  not  to  the  election,  of  the  officer.  And 
it  unreasonably  prohibits  the  admission  of  a  man  who, 
though  he  has  been  bankrupt  or  insolvent,  has  satisfied  all 
bis  creditors,  unless  he  has  paid  them  20s.  in  the  pound, 
although  he  may  have  behaved  most  honourably  and 
conscientiously  in  paying  them  it  may  be  19«.  or  19«.  6d. 
in  the  pound ;  and  although  those  who  elected  him  may 
have  considered  him  a  most  honourable  person.  For  all 
these  reasons,  I  am  of  opinion  that  a  peremptory  man- 
damus ought  to  be  awarded. 

Crompton  J.  (who  had  been  absent  during  part  of 
the  argument).  I  merely  wish  to  say  that,  so  far  as  I 
have  heard  the  argument,  I  entertain  a  strong  opinion  in 
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favour  of  the  Crown ;  but,  as  I  had  not  the  advantage        19^, 
of  hearing  Mr.  Kmnoles,  I  take  no  part  in  the  decision*      TheQuaia" 

V. 

Badduow' 
Blackburm  J.     I  entirely  agree  with  the  judgment      CompMiy. 

of  the  rest  of  the  Court  I  think  that  the  question  of 
the  validitj  of  the  bje-kw  settles  the  other  points  an 
the  case.  For  the  reasons  which  have  been  already  given, 
and  which  I  will  not  repeat,  I  think  that  it  was  beyond 
the  competency  of  the  body  corporate  to  impose  the  con- 
dition on  the  admission  of  the  prosecutor  to  office  which 
is  imposed  by  the  bye-law.  I  also  agree  that  the  proae* 
cutor,  once  elated  and  admitted  to  office,  could  not  be 
amoved  without  notice  of  the  proceedings,  even  for  an 
offence  which  would  justify  his  amotion.  As  to  the 
objection  urged  by  Mr.  Knowles,  that,  supposing  the 
prosecutor  to  be  restored,  the  defendants  might,  upon 
what  appears  on  the  special  verdict,  proceed  to  remove 
him  in  a  formal  manner,  and  that  we,  therefore,  ought, 
in  the  exercise  of  our  discretion,  to  refuse  to  award  a 
peremptory  mandamus,  I  think  that  we  are  bound,  now 
that  by  a  recent  statute  (a)  error  can  be  brought  on  our 
judgment,  to  give  a  judgment  on  which  error  will  lie, 
and  to  decide  whether  the  prosecutor  is  or  is  not  entitled 
to  a  peremptory  mandamus.  And  in  my  opinion  he  is 
80  entitled,  on  the  facts  before  us,  whether  or  not  he  has 
been  guilty  of  an  offence  which  will  justify  his  amotion 
hereafter;  a  point  on  which  I  express  no  opinion. 

Judgment  for  the  Crown,  that  a  peremp- 
tory mandamus  do  issue. 

(«)8t«t.6&7F«^.c.67.«.2. 
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[1861,] 

IN  THE  EXCHEQUER  CHAMBER. 

[SotuTtUiy, 

0anuar3fi2th.']  (^^^^  f^^  ^j^^  q^^^^  ^f  Queen's  Bench), 

no'  "i^Sito   "^^^  Queen,  on  the  prosecution  of  Kay  Dinsdalr, 

p.  42.  respondent,  against  the  Wardens  or  Keepers 

and   Assistants  of  the   Mystery  or    Art    of 

Sabdlebs  of  the  City  of  London,  appellants. 

T^ROM  the  above  dedsion  the  defendants  appealed. 
The  case  was  aigued  in  last  Michaelmas  Vaca- 
tion (a). 

Knawles  {Bochfort  Clarke  with  him)  argued  for  the 
appellants;  Gibbons  for  the  Crown.  Rochfort  Qarke, 
by  leave  of  the  Court,  replied. 

The  arguments  were  substantially  the  same  as  in  the 
Court  below. 

Martin  B.  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  directed  to  the  Wardens  and 
Assistants  of  T/ie  Saddlers^  Company,  commanding  them 
to  restore  the  prosecutor,  Kay  Dinsdale,  to  the  place  of 
an  Assistant  upon  the  Court  of  the  Company.  The  writ 
recited  the  charter  of  Kifig  Charks  II.,  incorporating 
the  Company^  which  gave,  inter  alia,  power  to  appoint 

(a)  Tuesday,  November  27th,  and  Wedneeday,  November  2Sth ;  before 
Waiea  and  Keating  Js.,  Martin,  ChanneU  and  Wilde  T}^. 
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fbtore  Wardens  and  Assistants,  by  election  and  admit- 
lance,  both  of  which  proceedings  are  expressly  mentioned 
in  the  charter ;  a  power  to  remove  Assistants  for  ill 
gofemoient  or  ill-condacting  him  or  themselves,  or  for 
any  other  just  or  reasonable  cause ;  and  a  power  to  make 
8och  bye-laws  as  should  seem  ''good,  useful^  honest,  and 
neoesBary,  according  to  their  sound  discretions,  for  the 
good  rule  and  government  of  the  Wardens,  or  Keepers, 
>nd  freemen  and  commonalty  of  the  Mystery  or  Art,  and 
officers  and  ministers  of  the  same  Mystery  for  the  time 
being,"  and  to  declare  "  in  what  way  or  order  the  afore- 
said Wardens  or  Keepers,  freemen  and  commonalty, 
and  other  men  of  the  said  Mystery  or  Art,  should  use 
and  conduct  themselves  in  the  office,  ministry,  artifice, 
«nd  business  of  the  said  Mystery  or  Art,  and  otherwise 
for  the  public  good  and  general  utility,  and  safe  and 
quiet  government  of  the  said  Mystery  or  Art;"  which 
by<s]aw8  were  to  be  observed  so  as  they  should  not  be 
repugnant  nor  contrary  to  the  laws  and  statutes  of  the 
^Qgdom  of  England^  nor  tlie  provisions  of  the  charter, 
Qorto  the  custom  of  the  City  of  London^  nor  the  liberties, 
jorifldictions,  or  privileges  of  the  Mayor  and  Commonalty 
and  citizens  of  the  said  city.     The  writ  further  recited 
that  the  prosecutor  was  duly  qualified  to  be  and,  on  20th 
October,  1849,  was  duly  elected  and  admitted  as  an 
Assistant,  and  was  afterwards  by  the  defendants  wrong- 
fully removed. 

The  return,  in  substance,  alleged  that  the  charter  was 
not  fully  or  correctly  set  forth  in  the  writ,  and  that  it 
contained  a  provision  that  elections  of  Assistants  con- 
trary to  the  directions  of  the  charter  should  be  void. 
That  the  prosecutor  was  not  duly  qualified;  was  not 
duly  elected,  .nominated,  or  constituted,  an  Assistant^ 
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Tbe  QuxM 
▼. 

SADPLIBfl' 

Comp&iy. 
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[1861.]      that  he  had  ill-coodacted  himael^  and  was  not  entitled 


"^Jj^QmnT  to  hold  his  office;   that  there  was  jost  caose  for  his 
njkmnMB^     lemond;  that  he  was  not  wiwigfully  Temoved  or  without 
Com^mij.     jost  caoae ;  that  the  Company  has  considerable  property^ 
real  and  peraonal^  and  the  care  and  distribntion  of  Tarioos 
charity  and  other  estates;  that  the  Wardens  are  elected 
annually  by  ballot  from  the  Coort  of  Asrisfanta^  and  that, 
according  to  the  usual  course  and  routine,  a  person 
coming  upon  the  Court  would  be  elected  to  the  c^ces, 
first,  of  Renter  Warden,  an  officer  who  is  treasurer  of  the 
Company  and  has  the  receipt  of  the  rentsand  the  chaif^e 
and  custody  of  those  and  other  moneys  and  property  of 
the  Company,  and  performs  the  duties  of  the  office  in 
peiBon ;  next,  that  of  Quarter  Warden,  an  officer  who 
receifes  the  quarterage,  which  he  pays  over  to  the 
Renter  Warden; 'afterwards,  that  of  Key  Warden,  who 
has  the  care  of  the  common  seal  and  archives ;  and, 
finally,  that  of  Prime  Warden  and  Master,  who  preddes 
at  meetings  of  the  Court  and  has  a  casting  vote :  after 
which  the  member  falls  back  into  the  Court     That  the 
Assistants  manage  the  afiaiis  of  the   Company,  and 
control  the  expenditure,  and  the  grant  of  pensions  and 
'  relief  to  decayed  members,  and  have  the  general  govern- 
ment of  the  Company  and  the  trade;  possessiDg  and 
exercising,  inter  alia,  a  right  of  search  for  and  seizure  of 
deceitful  wares.     That  the  election  of  Assistants,  in  case 
of  vacancy,  is  made  from  the  Livery  according  to  seniority. . 
In  caces  of  solvency  and  good  character,  the  office  is  held 
for  life ;  but,  in  case  of  misconduct  causing  unfitness, 
or  other  sufficient  cause,  or  receiving  parochial  aid, 
or  petitioning  the  Court  for  relief,  the  Assistant  would 
no  longer  receive  a  summons  to  attend  the  Court  That, 
should  an  Assistant  come  to  decay,  and  petition  for  relief 
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out  of  the  Company's  fands,  he  is  oonsideredi  as  a  [1861.] 
matter  of  coorsej  to  cease  to  be  a  member  of  the  Court,  The  Qvnv 
npoo  receipt  of  his  first  quarter's  pension,  and  the  Baddum* 
vacancy  so  caused  is  at  once  filled  op,  and  the  decayed  ^'^V^V^ 
member  falls  back  into  the  livery;  and  that  the 
same  course  has  been  pursued  in  the  case  of  misconduct 
involving  unfitness  or  incompetency.  That,  on  23rd 
AprU,  1799,  a  bye-law  was  made,  in  pursuance  of  the 
power  in  the  charter,  which  bye*law  has  since  remained 
in  force,  and  is  in  these  words: — **  Resolved,  that  no 
person  who  has  been  a  bankrupt  or  become  otherwise 
insolvent,  shall  hereafter  be  admitted  a  member  of  the 
Court  of  Assistants  of  this  Company,  unless  it  be  proved 
to  the  satisfaction  of  the  Court  that  such  person,  after 
his  bankruptcy  or  insolvency,  has  paid  and  satisfied  his 
creditors  the  whole  of  their  debts,  or  shall  have  estab- 
lished a  fair  and  honourable  character  for  seven  years 
subsequent  to  such  his  bankruptcy  or  insolvency,  to  the 
satis&ction  of  the  Court,  or  the  majority  of  them."  That 
the  prosecutor  procured  his  election  and  admittance  by 
frsudulently  representing  himself  to  be  solvent,  whereas 
he  was  in  fiict  insolvent,  and  his  creditors  have  never 
received  payment,  except  of  a  dividend  of  2s.  8d.  in  the 
pound,  under  his  bankruptcy.  That  he  afterwards,  on 
30th  November^  1849,  was  adjudicated  bankrupt  in  respect 
of  a  debt  existing  at  the  time  of  his  false  representation 
of  solvency ;  which  bankruptcy  remains  in  force ;  and 
that  he  was,  at  a  subsequent  meeting  of  the  Court,  duly 
convened  and  held  before  the  issuing  of  the  mandamus, 
lawfiilly  removed,  and  that  for  these  reasons  he  ought  not 
to  be  restored. 

The  prosecutor  pleaded  to  this  return  two  pleas.    The 
fim  traversed  the  statement  in  the  return,  as  to  the  letters 
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[1861.]  patent  being  insufficiently  set  forth.  It  also  alleged,  in 
The QvMKK  effect,  that  the  prosecutor  was  duly  qualified;  duly 
Saddlem*  ejected ;  had  not  misconducted  himself;  was  duly  in  and 
(^cmp^J-  entitled  to  the  oflBce ;  that  there  was  no  just  cause  for  his 
removal ;  that  the  removal  was  wrongful  and  without  just 
cause ;  that  no  such  bye-law  was  made  or  in  force  at  the 
times  when,  &c. ;  that  the  prosecutor  did  not  make  the 
false  and  fraudulent  statement  alleged ;  that  he  was  duly 
elected  and  admitted,  and  not  through  any  fraud;  that  the 
meeting  of  the  Court  at  which  he  was  removed  was  not 
duly  convened ;  and  that  he  was  not  removed  and  did  not 
cease  to  be,  but  at  the  time  of  teste  of  the  writ  was,  and 
still  is,  an  Assistant,  and  entitled  to  be  admitted  thereto. 
The  second  plea  alleged,  that  the  prosecutor  was,  at  the 
time  of  the  holding  of  the  Court  at  which  he  was  re- 
moved, an  Assistant,  and  entitled  to  be  summoned,  but 
that  he  was  not  summoned  thereto,  and  had  not  notice 
nor  any  opportunity  of  attending  thereat. 

Upon  these  pleas  the  defendants  took  issue. 

It  may  have  been  observed  that  the  return,  in  so  far 
as  it  states  the  manner  and  routine  in  which  the  Wardens 
are  elected,  their  duties  with  respect  to  the  moneys  of 
the  Company,  and  the  insolvency  and  bankruptcy  of  the 
prosecutor,  is  not  traversed,  and  that  those  statements, 
if  material,  are  admitted  for  the  purposes  of  the  cause. 

At  the  trial  a  special  verdict  was  found,  the  material 
points  of  which  may  be  stated  as  follows.  It  finds  the 
charter,  a  copy  of  which  in  the  Latin  is  annexed,  and 
also  the  bye-law  in  the  terms  stated  in  the  return.  It 
states  that  a  person  holding  .  the  ofiice  of  Assistant 
**  might,  by  reason  of  his  being  in  such  office,  be  elected 
to  the  office  of  Renter  Warden,  which  last  mentioned 
office  was  an  office  of  trust,  and  the  person  for  the  time 
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being  holding  the  said  last  mentioned  oflBce  might,  by  '  [1861.] 
virtue  of  such  office,  receive  large  sums  of  money  The  Qusn 
belonging  to  the  said  Wardens,  or  Keepers,  and  saddlem' 
Assistants,  and  which  moneys  had  to  be  applied  for  Company, 
charitable  purposes  and  otherwise.''  It  further  appears, 
irom  the  verdict,  that  the  prosecutor  was,  on  23rd 
Aprils  1849,  in  due  form  elected  an  Assistant  by  a 
preliffninary  resolution,  which  was  in  due  form  confirmed 
on  25th  July  following.  That,  on  24th  September^  he 
made  a  representation  to  the  clerk  and  agent  of  the 
Company  that  he  was  solvent :  that,  in  consequence  of 
8och  statement,  he  was,  on  16th  October^  informed  of  his 
election,  and  summoned  to  attend  a  Court  on  the  20th 
of  the  same  month,  which  he  did  accordingly,  and  was 
then  sworn  in  and  acted  and  received  his  fee  as  an 
Asristant ;  and  that  he  was  again  summoned  to  attend, 
and  attended,  a  Court  on  6th  November,  when  he  also 
received  his  fee  and  acted  as  an  Assistant.  That,  on 
the  30th  of  the  same  month,  he  was  adjudicated  bank- 
rupt. That,  on  20th  December,  at  a  meeting  of  Assist- 
ants held  without  any  summons  or  notice  to  the  pro- 
secutor, or  opportunity  of  his  attending,  but  in  other 
respects  regular,  he  was  expelled.  As  to  the  qualifica- 
tion of  the  prosecutor  for  the  office,  the  verdict  finds 
that,  at  the  time  of  the  first  resolution  for  his  election, 
and  fi*om  thence  virtually  up  to  and  at  the  time  of  his 
illegal  removal,  he  was  in  insolvent  circumstances  and 
unable  to  pay  his  creditors  20^.  in  the  pound,  and, 
during  all  such  time,  the  said  Kay  Dinsdale  then  owed 
laige  sums  of  money,  on  judgments  and  otherwise,  to 
divers  persons,  which  debts  have  always  remained  unpaid 
and  unsatisfied ;  but  he  was,  in  other  respects,  duly 
qualified  to  be  elected  an  Assistant.     As  to  the  alleged 
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[1861.]  fraud,  the  verdict  finds  that  the  prosecutor  did^  after  the 
TbeQvBsv  pBssing  of  the  resolutioD  of  23rd  April,  hot  before  it  was 
Sabmsbb'  communicated  to  him,  to  wit  on  24th  September,  1849^ 
Ocmpmy.  In  answer  to  an  inquiry  which  Giles  Clarke,  then  being 
the  agent  in  that  behalf  of  the  defendants,  made  of 
him  as  to  his  solvency,  represent  and  state  to  the  said 
GUee  Clarke,  then  being  the  clerk  and  agent  as  aforesaid 
of  the  defendants,  that  he  was  then  quite  as  solvent  as 
any  man  of  the  Court,  and  able  to  pay  his  creditors  20^. 
in  the  pound,  whereas,  in  truth,  he  then  was,  and  thence 
hitherto  has  been,  insolvent,  and  he  was  then  largely 
indebted  to  divers  persons  in  large  sums  of  money,  and 
was  wholly  unable  to  pay  his  creditors  20«.  in  the  pound, 
as  he  then  well  knew,  and  the  said  creditors  never  were 
paid  their  said  debts,  or  any  part  thereof,  except  a  small 
dividend  of  2«.  %d.  in  the  pound,  which,  and  no  more, 
after  great  delay,  was  paid  to  the  said  creditors  under  the 
bankruptcy  mentioned  in  the  return ;  and  that, ''  by  means 
of  the  said  false  and  frauddent  representations,  the  said 
Kay  Dhudale  induced  and  prociured  the  said  then 
Wardens,  or  Keepers,  and  Assistants,  to  admit  him  to 
the  said  office  aforesaid."  That  the  said  Giles  Clarke, 
as  such  clerk  and  agent  as  aforesaid,  after  the  making  of 
the  said  representations,  and  in  consequence  thereof, 
caused  the  prosecutor  to  be  summoned  to  attend  the 
meetings  which  it  is  alleged  he  attended,  and  caused  the 
fact  of  the  election  to  be  communicated  to  him.  That 
the  said  representations  were  not  communicated  by  the 
said  Giles  Clarke  to  the  Court  of  the  Company  until 
20th  October,  1849,  which  was  the  first  Court  held  after 
they  were  made,  and  was  the  Court  at  which  the  pro- 
secutor was  admitted. 
Up<m  this  special  verdict  the  Court  of  Queen^  Bench 
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gave  judgment  for  the  prosecutor,  and  awarded  a  per-      [1861.] 
emptory  mandamus.    The  case  was  thereupon^  by  the    tIm  Qom 
proceeding  substituted  for  a  writ  of  error,  brought  into     Sawlmm^ 
this  Court,  and  it  was  argued  before  us  at  the  Sittings     Ooiiip»y. 
after  last  Term,  when  we  took  time  to  consider. 

The  first  and  great  question  is  as  to  the  validity  of  the 
bye-law.  The  objections  made  to  it  were,  first,  that  it 
was  beyond  the  powers  of  the  Court  of  Assbtants; 
secondly,  that  it  was  void,  because  of  the  provisions  of 
Stat.  19  H.  7.  c.  7. ;  and  lastly,  that,  if  not,  it  was  bad  in 
form,  as  being  directed  against  admittance  only  and  not 
election. 

The  first  objection,  if  valid,  must  be  so  either  because 
of  the  bankruptcy  or  insolvency  of  a  freeman  being  in 
itself  an  unreasonable  ground  of  disqualification  for  the 
office  of  Assistant,  or  because  of  a  violation  of  the 
charter  in  unduly  limiting  the  class  firom  whom  the 
selection  of  Assistants  b  to  be  made.  Upon  full  con- 
sideration, however,  we  are  of  opinion  thajt  the  bank* 
roptcy  or  insolvency  does  not  constitute  an  unreasonable 
ground  of  disqualification  for  the  ofiSce  of  Assistant. 
Not  only  is  the  office  in  itself  one  of  trust  and  confi- 
dence, but  It  leads,  almost  as  a  matter  of  course,  to  the 
office  of  Renter  Warden,  the  holder  of  which  b  the 
treasurer  and  keeps  the  purse ;  and  it  seems  to  us  but 
reasonable  that  persons  interested  in  the  prosperity 
and  honour  of  the  Company  should  desire  that  the 
custody  of  its  money  should  be  not  only  trustworthy, 
but  safe  beyond  the  risk  of  temptation,  and  that  the 
conduct  of  its  afiairs  should  not  be  in  the  hands  of  those 
who  have  shewn  themselves  to  be  presumably  incompe- 
tent to  the  prudent  management  of  their  own.  It  b 
true  that  persons  do  sometimes  become  bankrupt  and 
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r  [1861.]      insolvent  without  misconduct,  and  even  without  impra* 

The  QuxBv  -  dence,  but  the  great  mass  of  bankruptcy  and  insolvency 

Saddlbbs*     ^®  ^°  ^  traced  to  one  or  other  of  these  causes;  and  bye- 

Componj.      i^YTs  must  be  considered  as  subject  to  the  general  maxim 

that  laws  ought  to  be  adapted  to  meet  cases  of  ordinary 

occurrence,  and  ought  not  to  be  pronounced  bad  because, 

in  rare  and  exceptional   instances,  they  may  work    a 

hardship. 

With  respect  to  the  authorities  cited  on  this  point, 
they  do  not,  in  our  opinion,  touch  it.  That  of  Bex  t. 
The  Mayor  Sfc,  of  Liverpool  (a )  arose  upon  the  common  law, 
and  not  upon  a  bye-law,  which  must  necessarily  superadd 
something  to  the  common  law,  otherwise  it  would  be 
idle.  Indeed,  bankruptcy  was  unknown  to  the  common 
law,  and  is  the  creation  of  comparatively  modem  statutes. 
The  other  cases  turned  upon  the  construction  of  par- 
ticular statutes  relating,  one  of  them  to  municipal  cor- 
porations and  the  other  to  County  Courts,  and  they 
have  equally  little  application. 

Next,  as  to  the  question  whether  the  bye-law  unduly 
restricts  the  eligible  class,  in  violation  of  the  provisions 
of  the  charter;  we  must  observe  that  there  is  a  dis- 
tinction in  this  respect  between  bye-laws  which  exclude 
a  class  of  persons  from  an  office  to  which  by  the  charter 
they  are  eligible,  and  those  which  only  ascertain  a  cri- 
terion of  fitness  such  as,  having  regard  to  the  object  of 
the  charter,  is  a  just  and  reasonable  one.  The  former 
class  b  void,  the  latter  valid ;  and  it  is  within  this  class  that 
the  bye-law  in  question,  in  our  opinion,  falls.  The  law 
is,  in  this  respect,  correctly  stated  in  Mr.  Frazer^s  learned 
note  to  The  Case  of  CorporaHom  (ft).     See  also  Green 

(a)  2 BtffT. 723.  {b)^Rep,na. 
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▼.  MaynT  of  Dvrham  (a).  The  second  objectioDi  founded         I860, 
upon  Stat.  19  H.  7.  c.  7.,  is  disposed  of  by  reference  to     The  Qxvm 
the   decisions   upon  the   construction   of  that  statute,      saddlebs* 
stated  in  2  Kydd,  108,  from  which  it  appears  that,  although      CompaDy. 
a  penalty  may  be  incurred  by  the  persons  who  make  a 
bye-law  without  the   approval   therein   directed   to  be 
obtained,  yet   the   bye-law  itself   made  without  such 
approval,  is  not  invalid. 

We  proceed  to  consider  whether  the  last  objection, 
pointed  to  the  form  of  the  bye-law,  is  fatal.  That  ob<» 
jection  is,  that  the  bye-law  professes  to  invalidate  the 
admittance  only,  and  therefore  impliedly  permits  the 
election,  by  which  it  is  alleged  that  the  right  to  admit-* 
tance  is  vested,  and  after  which  it  is  said  that  the 
admittance  is  merely  ministerial.  The  whole  weight  of 
this  argument  rests  upon  the  assumption  that  the  bye- 
law  uses  the  words  ^*  be  admitted  a  member  of  the  Court 
of  Assistants"  in  the  same  restricted  sense  in  which 
the  phrase  ''ad  ezecutionem  oflScii  sui  admittatur**  is 
employed  in  the  charter,  as  pointing  to  an  admittance 
after  an  election.  Now  assuming,  for  argument's  sake, 
that  the  bye-law,  if  so  read,  would  be  inoperative,  as  to 
which  we  give  no  opinion,  still,  the  question  whether  it 
is  to  be  so  read  depends  upon  whether  any  other  reason- 
able construction  can  be  put  upon  its  language,  so  as  to 
make  it  operative ;  and,  if  so,  whether  the  Court  ought 
to  construe  a  bye-law  like  a  plea  in  estoppel,  or  whether 
we  ought  not  to  put  upon  it  such  a  construction  as,  if 
possible^  to  make  it  effectual.  Now  the  bye-law  is, 
certainly,  capable  of  a  different  construction  from  that 
put  upon  it  by  the  prosecutor's  counsel ;  for,  according 

(a)  I  Burr.  127;  8,  C,  lA.  Ken.fA% 

VOL.  in.  o  fi.  &  fi. 
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I860.  to  the  ordinary  iise  of  language,  a  law  that  a  person  shall 
The  Queen  not  ''be  admitted  a  member*'  means  that  he  shall  be 
Saddlers'  excluded  from  becoming  so  bj  an  j  of  the  means  conducive 
ompany.  thprg^Q .  whether  by  election,  admittance  after  election,  or 
otherwise.  Indeed,  when  it  is  considered  that,  in  this 
case,  the  functions  of  election  and  admittance  are  per- 
formed by  the  same  body,  it  seems  unreasonable  to  draw 
a  distinction  between  a  rejection  thereby  at  the  election, 
and  a  refusal  thereby  of  admittance  after  elecdon ;  both 
processes  taken  together  constituting  in  fact  the  person's 
being  admitted  a  member.  It  b  sufiScient,  however,  to 
say  that  the  construction  above  suggested  is  cme  of 
which  the  bye-law  is  capable,  and  which  it  ought  to 
receive,  according  to  the  &miliar  role  of  construction 
that  instruments  should  be  so  construed  as  that  they  may 
stand  good,  rather  than  be  defeated.  That  this  rule  is 
applicable  to  bye-laws  sufficiently  appears  from  the  case 
of  The  PouUers*  Company  v.  Phillips  {a).  The  bye-law, 
read  in  the  sense  thus  explained,  and  enforced,  rendered 
invalid  both  the  election  and  admittance  of  the  prose- 
cutor, by  reason  of  his  insolvency ;  and,  if  this  were  a 
proceeding  against  him  by  quo  warranto,  we  must  have 
given  judgment  for  the  Crown,  by  reason  of  such  his 
disqualification.  It  was,  however,  agreed  that  the  ques- 
tion raised  by  the  present  proceedings  was  different  from 
that  which  would  have  arisen  upon  a  quo  warranto^ 
because  the  prosecutor  had  actually  been  admitted  and 
had  seisin  of  the  office  before  his  removal;  and  that, 
inasmuch  as  the  removal  took  place  without  his  having 
an  opportunity  of  being  heard  in  his  own  defence,  it 
was  inoperative,  and,  so,  that  he  is  entitled  to  be  restored ; 

(a)  6  Bing.  N.  C.  314. 
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and  can  only  be  removed,  if  at  all,  either  by  quo  war-  I860. 
nDto,  or  by  a  regularly  constituted  meeting  of  the  Court  The  Qubsm  * 
of  Assistants,  at  which  he  may  have  an  opportunity  of  sadplem' 
being  heard*  We  assent  to  this  argument  in  so  far  as  Company. 
it  asserts  that  the  proceedings  at  the  meeting  of  20th 
December  were  inoperative  to  remove  the  prosecutor  as 
for  a  corporate  offence,  adjudicated  upon  by  dismissal, 
pursuant  to  the  charter.  We  also  think  that  the  learned 
counsel  for  the  prosecutor  was  well  founded  in  his 
contention  that  a  corporate  offence  not  constituting  a 
disqualification  de  facto,  committed,  after  election,  by  a 
person  otherwise  well  qualified,  could  not  be  relied  upon 
in  the  return  to  a  mandamus  to  restore,  without  shewing 
an  expulsion,  in  consequence  of  such  offence,  after  the 
prosecutor  had  had  an  opportunity  of  being  heard* 
This  is  obviously  reasonable,  because  the  person  accused 
might,  if  heard,  put  forward  an  excuse  which  the  Court 
of  Assistants,  proceeding  to  consider  the  question,  it  may 
be  less  .rigorously  than  would  a  strictly  judicial  tribunal, 
might  in  their  judgment  deem  suflScient ;  or  he  might 
prove  such  circumstances  as  would  induce  them  to  over- 
lock  the  offence  and  abstain  from  removing  him.  Such 
a  course  of  reasoning  is,  however,  inapplicable  to  a  case 
like  the  present,  in  which  the  prosecutor  appears  to  have 
been,  firom  the  beginning,  disqualified  by  a  bye-law, 
forming  as  much  part  of  the  constitution  of  the  Company 
as  does  its  charter,  and  where  the  Court  of  Assistants 
could  not,  consistently  with  their  duty,  waive  that  dis* 
qualification,  or  do  otherwise  than  expel  him.  The 
distinction  between  such  a  case  and  that  first  put  is 
obvious.  It  is  also  plainly  distinguishable  from  that  which 
arises  where,  upon  a  mandamus  to  elect,  the  Corporation 

o  2 
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1860.  returns  that  the  office  is  already  full^  so  as  to  put  it  upon 
The  QuEEH~  ^^®  applicant  to  try  the  question  in  a  proceeding  against 
Saodmbs'  ^^^  person  really  interested.  We  should  be  very  slow  to 
Company,  allow  the  prerogative  writ  of  mandamus  to  issue,  ordering 
the  restoration  to  office  of  a  person  not  qualified  to  hold 
it,  or  to  discharge  its  duties  ;  who  ought  never  to  have 
been  elected,  and  who  never  would  have  been  elected 
but  for  a  mistake  of  fact  on  the  part  of  the  electors.  It 
might  well  be  held,  and  not  inconsistently  with  any 
authority  cited,  that  the  maxim  **  error  facti  non  nocet** 
governs  the  case,  and  decides  it  in  favour  of  the  defen* 
dants.  It  is,  however,  unnecessary  to  dispose  of  the 
case  on  this  ground,  because  the  only  circumstance  which 
could  be  plausibly  relied  upon  as  making  a  proceeding 
by  quo  warranto  necessary,  was  the  admittance  de  facto; 
it  being  clear  that  the  insufficiency  of  the  election  would 
be  a  good  answer  to  a  mandamus  to  admit,  even  if  it  be 
not  so  to  a  mandamus  to  restore:  see  Rex  v.  ffHlliams(a\ 
And  in  our  opinion  the  argument  for  the  defendants 
was  successful  to  shew  that  any  effect  of  the  ad- 
mittance in  this  case  was  defeated  by  the  falsehood 
whereby  it  was  obtained.  To  this  argument  several 
answers  were  put  forward  on  the  part  of  the  prosecution. 
First,  it  was  said  that  the  misrepresentation  was  a  mere 
falsehood  as  to  something  collateral  or  immaterial.  This 
depends  upon  whether  the  bye-law  was  valid^  and  it  is 
disposed  of  by  our  decision  in  the  affirmative.  In  each 
of  the  cases  referred  to  under  this  head,  except  Stewart 
V.  jiston  (b\  the  Court  held  that  the  misrepresentation 
was  not  of  a  fact  *<dantis  causam  contractui"  but  of 
collateral  matter.  In  the  case  of  Stewart  v.  Aston  {b),  the 

(a)  8  B.  4'  a  681.  (b)  8  Irish  C  L.  Rep,  35. 
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marginal  note  of  which  is  incorrect,  a  consideration  had 
adQally  passed,  and  was  retained  by  the  defendant,  so 
that  he  was  not  in  a  position  to  avoid  the  deed  upon  the 
ground  of  fraud ;  see  Clarke  v.  Dixon  (a).  In  the  present 
case,  as  the  bye-law  was  valid,  the  statement  of  solvency 
was  relevant  and  material  to  the  question  of  admittance, 
and  was  the  direct  cause  and  occasion  thereof.     Next,  it 
was  said,  that  the  finding  in  the  special  verdict  that  the 
admittance  was  procured  by  means  of  a  representation 
which  the  verdict  designates  as  ''false  and  fraudulent," 
ought  not  to  be  acted  upon,  because   at  the  time  of 
making  it  the  prosecutor  did  not  know  of  his  election. 
To  this,  however,  the  answer  is  plain,  that  he  knew 
be  might  be  elected,  and  made  the  statement,  knowing 
it  to  be  false,  to  the  agent  of  the  electoral  body ;  and 
that  when  that  statement  was  reported  to  them  at  the 
Court  of  20th  December^  where  he  was  admitted,  he  ac* 
cepted  and  acted  upon  the  admittance,  which,  as  he  must 
then  have  known,  proceeded  upon  the  faith  of  his  state- 
ment being  true.     These  circumstances,  simply,  warrant 
the  conclusion  that  he  procured  his  admittance  by  false- 
hood and  fraud.  Lastly,  it  was  argued  that,  even  assuming 
the  admittance  to  have  been  procured  by  fraud  of  the 
prosecutor,  yet  the  office  became  vested  in  him,  and 
could  not  be  divested  by  reason  of  the  fraud.     For  this 
proposition  were   cited   the  cases   of  Feret  v.  Hill  (£), 
where  the  misrepresentation  was  held  to  be  collateral 
and  not  to  go  to  the  root  of  the  contract,  and  Stewart  v^ 
Aston  (c),  where,  as  already  pointed  out,  it  was  impos- 
uble  to  place  the  parties  in  statu  quo.     In  neither  of 

(a)  E.B.ifE.  148.  (Jb)  15  C.  B.  207. 

(c)  8  Irish  a  L.  Sep.  36.  , 
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1860.  those  cases  was  it  decided  that  fraud  may  not  invalidate 
The  QuBEH  *  transfer  of  land  equally  as  one  of  goods,  where  the 
Saddlers'  pai^i^s  cBXk  be  put  in  statu  quo  by  simply  avoiding  the 
Company,  transaction,  and  the  election  to  avoid  it  is  made  by  the 
party  defrauded  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud,  and  before  a  right  has  been  created 
in  any  third  party.  And,  in  whatever  manner  the 
question  thus  stated  ought  to  be  decided^  there  is  a 
wide  difierence  between  a  conveyance  of  land  which  by 
the  policy  of  the  law  must  be  vested  in  some  one,  and 
the  creation  of  a  personal  right  incapable  of  transfer, 
such  as  the  office  of  Assistant.  A  much  closer  analogy 
is  found  in  the  case  of  judgments  and  other  proceedings 
in  Courts  of  justice,  obtained  by  fraud  upon  the  Court. 
These  might  be  treated  as  void  in  a  collateral  proceeding 
without  'any  writ  of  deceit,  where  that  process  existed, 
and  without  any  application  to  the  Court  to  set  them 
aside.  Instances  of  this  will  be  found,  as  to  a  fine,  in 
Fermor^a  Case  (a) ;  as  to  a  judgment,  in  PhUipson  v.  Lord 
EgremorU  {b) ;  and  as  to  a  decree,  in  Earl  of  Bandon  v. 
Becker  (c). 

We  are  therefore  of  opinion  that  the  objection  as  to 
the  effect  of  the  admittance  is  not  open  to  the  prosecutor ; 
and  in  so  deciding  we  act  upon  the  plain  principle  that 
''it  is  not  reasonable  that  one  should  take  advantage  of 
his  own  wrong,  and  if  the  law  should  give  him  such 
power  the  law  would  be  the  cause  and  occasion  of 
wrong"  (rf )• 

We  have  thus  disposed  of  all  the  questions  affecting 
the  merits  of  the  case;   and  it  only  remains  for  us  to 

(a)  3  Sep,  77  a.  {h)  6  Q,  B.  587. 

(<?)  3a.iF,  479.  (rf)  6  Bep,  30  b. 
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direct  how  the    verdict  should  be   entered   upon  the 
iasoes  in  point  of  form. 

It  is  right  here  to  notice  that  the  special  verdict  is 
drawn  in  the  old  form,  with  much  unnecessary  prolixity, 
instead  of  in  a  simple  and  more  compendious  form,  after 
finding  the  facts,  stating  that  the  jury  are  ignorant  how, 
upon  sach  facts,  the  issues  ought  to  be  found;  praying  the 
advice  of  the  Court ;  and  stating  that  they  find  according 
to  its  judgment :  or,  if  it  be  desired  to  narrow  the  question 
for  the  opinion  of  the  Court,  the  form  adopted  in  Mowait 
V.  Lard  Londesborough  (a)  may  be  resorted  to.  We 
iropote  no  blame  to  the  gentlemen  who  prepared  the 
special  verdict  in  the  present  form,  for  which  there  are 
no  doubt  numerous  precedents;  but  we  trust  that  in 
future  a  shorter  form  will  be  adopted  in  practice.  As  to 
the  first  plea,  the  substantial  part  of  it-  must,  according 
to  our  judgment,  be  found  for  the  defendants.  The 
traverse  as  to  the  charter  being  insufficiently  set  out 
in  the  mandamus  ought  to  be  treated  as  a  distinct 
issue  in  denial  of  the  charter  alleged,  and  found  for 
the  prosecutor.  So  ought  the  traverse  as  to  the  prose- 
cutor having  been  duly  elected^  because,  upon  these 
pleadings,  the  issue  as  to  the  election  is  simply  whether 
it  was  done  in  point  of  form ;  the  due  qualification  of 
the  prosecutor  being  the  subject  of  distinct  averment  in 
the  mandamus,  return  and  plea.  We  must  for  this 
purpose  treat  the  issue  as  divbible,  for  the  second  Com- 
mon Law  Procedure  Act  pots  the  pleadings  in  manda- 
mus, after  the  return,  upon  the  same  footing  as  those  in 
an  ordinary  action.  As  to  the  residue  of  the  first  plea, 
the  judgment  of  Lord  WetMkydale  in  Lush  v.  Russell  (b) 
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1860.       18  conclusive  to  shew  that»  in  our  view  of  the  substantial 
The  QusxH     question^  the  finding  must^be  for  the  defendants. 
Saddlebb'        ^  ^^  ^^^  second  plea,  it  is  either  sustainable,  in  point 
Company,     ^f  |^^^  ^^  ^^^  ground  that  the  averment,  that  the  prose- 
cutor was  an  Assistant,  and  entitled  to  attend  the  meeting 
of  20th  December,  is  an  implied  traverse  of  that  part  of 
the  return  which  we  have  held  to  be  an  answer  to  the 
mandamus ;  and,  as  that  averment  is  disproved,  the  plea 
fails ;  or,  if  that  averment  is  not  to  be  so  construed,  the 
plea  is  insufficient  in  point  of  law,  and  then,  in  order  to 
entitle  the   prosecutor  to  a  verdict  thereupon,   it  was 
pecessarj  to  prove  all  the  averments.  In  either  view,  the 
verdict  upon  that  issue  must  be  for  the  defendants. 

The  result  is,  that  we  reverse  the  judgment  of  the 
Queen*s  Bench  and  give  judgment  for  the  defendants. 

Judgment  reversed. 

The  judgment  of  the  Court  of  Queen's  Bench  was 
affirmed,"  and  that  of  the  Exchequer  Chamber  was 
reversed,  in  the  House  of  Lords,  on  28th  July,  1863. 
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The  Overseers  of  the  Poor  of  the  Parish  of  St.  Wednesday, 

June  6th. 

BoTOLPH  WITHOUT  Aldgate,  appellants,  against  aatur^, 
the  Board  of  Works  for  the  Whitechapel 
District,  respondents. 

/^ASE  stated  by  a  MetfopoHtan  Police  Magistrate,  ByTheKe- 
under  staL  20  &  21  Vict  c.  43.  agement  Act, 

On  17  th  February^  18689  the  said  overseers,  the  appel-   Victlc,  120. 
Iant8,were  summoned  to  appear  on  2\i]i  February^  1858,  metropoUton^ 
before  the  magistrate,  at  the  Police  Court,  Arbour  Square,  J^^"^  ordw '^ 
in  the  county  of  Middlesex,  and  within  the  Metropolitan  J^ ^^^'^J^'^e 

Police  District:   For  that  the  Board  of  Works  for  the  overBeeraof 

the  soTeral 

^/tii^Aap«/ district,  by  an  order  under  their  seal,  bearing  parishes  in 

the  district  to 

date  2nd  March,  1857,  directed  to  Henry  Grant  Baker  Utj  and  pay 

and  Charles  McLachlan,  did  require  them,  as  the  over-  Board  the 

sums  which 
it  requires  for 
defraying  the  expenses  of  the  execution  of  the  Act ;  distinguishing,  in  such  order,  the 
sums  required  for  sewerage  expenses  from  those  required  for  other  expenses  under  the 
Act.  By  sect.  169,  if  it  appears  to  the  Boaid  that  all  or  part  of  the  expenses  for  defraying 
which  the  order  is  made  nave  been  incuired  lor  the  special  benefit  of  part,  or  not  for  the 
equal  benefit  of  the  whole,  of  the  district,  the  order  may  direct  the  sums,  or  part  of  them, 
required  to  be  levied,  to  be  levied  in  the  part  of  the  district  specially  benefited,  or  may 
exempt  any  part  of  the  district  from  the  levy,  or  require  a  less  rate  to  be  levied  thereon, 
aa  the  circumstances  may  require ;  and  if  in  the  judgment  of  the  Board  an  entire  parish 
is  entitled  to  exemption,  no  order  need  be  made  on  such  parish. 

Held,  that  the  effect  of  the  Act  is  to  substitute  districts  for  the  parishes  of  which  they 
are  composed,  for  aU  purposes  of  management,  taxation  and  expenditure ;  not  for  pur- 
poses of  management  only.  That  the  rates  leviable  in  the  component  ])arishes  under  the 
orders  of  a  District  Board,  are  raised  for  the  benefit  of  the  whole  district,  though  appor- 
tioned between  the  parishes.  That,  prim4  facie,  the  rates  ought  to  be  apportioned 
between  the  parishes  according  to  their  respective  rateable  value,  and  not  according  to 
the  outlay  in  them  respectively ;  subject  to  allowances,  at  the  discretion  of  the  Board, 
in  eases  frilling  within  sect.  159.  That  an  order  of  a  District  Board  on  a  ^rish,  distin- 
guishing between  the  sums  required  for  sewerage  and  for  other  expenses,  is  good  imder 
sect.  158,  and  is  final,  if  made  by  the  Board  after  an  impartial  exercise  of  the  discretion 
given  to  it  by  sect.  159 ;  the  decision  of  the  Board,  so  arrived  at,  as  to  the  amount  proper 
to  be  required  from  a  parish,  being,  even  if  erroneous,  conclusive. 


^  TRTNITY  TERM. 

IS60.      Beers  oi  the  pmAcfSL  BcioipkwOkamiAifyate,  in  the 

Owaaeeaof  countj  cf  Middlexx,  to  leTj  and  paj  Ofer  to  the  tieasoTer 

^j,^^!^^  of  the  sud  Booid  the  som  of  564iL  U^  upon  the  days 

WuTs-      ""^  ^  ^  iostalments  therein  mentioDed.    And  for 

cHAPu       iliat  defimlt  had  been  made  in  payment  of  the  said 

WorkflL       serend  soms  in  manner  directed  bj  soch  oider. 

The  said  complaint  was  made  onder  the  provisions  of 
Stat.  18  &  19  Fit^  c  120.  [The  case  dien  set  oat  a 
copj  of  the  order  of  2od  Maarck^  1857 ;  whidi  contained 
a  notice  that  the  snm  of  141/.  Oit.  Zd^  part  of  the  said 
sum  of  564/.  1j^,  was  required  for  defraying  expenses 
of  ooostructingy  altering  maintaining  and  cleansing  the 
sewers^  or  otherwise  connected  with  sewerage  within  the 
said  district;  and  that  the  som  of  423/L  Qt.  9d.j  the  re- 
maining part  of  the  said  som  of  564iL  Is^,  was  required 
for  defraying  other  expenses  of  the  execution  of  the  said 
Act  within  the  said  district.  The  order  also  contained 
the  following  note.  "  The  overseers^  having  levied  the 
amount  of  the  above  order  in  the  manner  directed  by 
the  16lst  section  of  stat  18  &  19  VieL  c.  120.^  are  re- 
quired by  the  same  section  to  pay  to  the  treasurer  of  the 
Board,  or  otherwise  as  in  such  order  directed,  the 
amount  mentioned  in  the  order^  within  the  time  or  re- 
spective times  speciBed  for  that  purpose,  and  the  excess, 
if  any,  which  may  have  been  levied  beyond  such  amount ; 
which  excess  shall  be  placed  to  the  credit  of  the  parish 
or  part  in  which  the  same  has  been  levied."]  It  was 
proved  before  the  magistrate  that  the  said  order  had  been 
made  in  conformity  with  certain  resolutions  passed  by 
the  said  Board  of  Works  on  4th  August,  1856,  23rd 
February,  1857,  and  2nd  March,  1857.  Considerable 
discussion  had,  from  time  to  time,  taken  place,  at  the  said 
Board  of  Works,  as  to  the  principle  to  be  adopted  in 
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detennining  the  contribotions  to  be  paid  by  the  Yariotis 

parishes  and  places  within  the  district    At  a  meeting 

of  the  Board  on  4th  August^  1856,  it  was  resolved,  "That 

the  expense  of  keeping  the  pavement  in   repair,  and 

every  other  expense,  ought  to  be  charged  in  the  same 

manner  on  each  parish,  in  proportion  to  its  rateable 

value ;  but  that,  as  some  portions  of  the  district  were 

not  paved  at  all,  and  other  portions  were  veiy  insuflSci- 

endy  paved,  the  expense  of  bringing  the  paving  of  those 

portions  of  the  district  into  as  good  a  condition  as  the 

well  paved  portions  of  the  district  ought  to  be  borne  by 

die  parishes  in  which  those  unpaved  or  insufficiently 

paved   portions  were  situate.**    At  a  meeting  of  the 

Board  on  23rd  Ftbruary^  1857,  it  was  resolved,  '<  That 

the  recommendation  of  the  Finance  Committee,  as  toa  call 

to  be  made  upon  the  several  parishes  and  places  within 

the  district,  be  approved  and  adopted."    The  call  upon 

WhHechapel  was  for  the  sum  of  2225/.  for  a  general  rate, 

and  for  the  sum  of  456/.  I U.  9d.  for  a  sewers'  rate.     At 

a  meeting  of  the  Board  on  2nd  Marcht  1857,  the  clerk 

laid  before  the  Board  the  several  contribution  orders 

directed  to  the  overseers  of  the  several  parishes  within 

the  district,  which  had  been  prepared  by  him  for  the 

several  amounts  determined  upon  at  the  last  meeting  of 

the  Board,  and  which,  upon  reference  to  the  minutes  of 

the  last  mentioned  meeting,  were  found  to  be  correct. 

It  was  then  resolved,  "  That  the  common  seal  of  the 

Board  be  affixed  to  such  several  contribution  orders,  and 

that  Messrs.  Soper  and  Freeman  be  the  members  of  the 

Board,  in  addition   to  the    Chairman,    to  attest  the 

affixing  of  the  seal  of  the  Board  thereto."  The  common 

seal  of  the  Board  was  then  affixed  to  such  several  orders, 

and  the  affixing  of  the  seal  was  attested  by  the  Chair- 
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1860.  man,  bj  Messrs.  Scfer  and  FtetmaM  and  bj  tbe  clerk. 
Orerseets  of  '^c  above  suDi  of  22252.,  charged  to  tbe  parish  of 
^  aTmat^"'  'FSifecAtfpf/  under  the  general  rate,  is  composed  of  its 
White.  s1^<^^  o^  ^^  call»  according  to  rateable  Talae,  and  of  a 
^^\  Buoi  of  855A  4j;  9iiL,  being  a  sum  reqiured  for  special 
Wozkm  paving,  chargeable  exclusiTelj  on  HTutechapelj  according 
to  the  aforesaid  resolaiion  of  4th  AuguU,  1856.  The 
other  sums  mentioned  in  the  recommendation  of  the 
Finance  Committee,  with  the  exception  of  285L  for  bond 
debt  and  interest  charged  exchisiTcly  upon  the  parish 
of  7%e  Holy  Trmiiy,  Alinaries,  represent  the  shares  of 
the  call,  according  to  rateable  value,  payable  bj  each 
parish  in  the  district  Prior  to  and  at  the  time  of 
passing  of  The  Metropolis  Management  Act,  1855, 
the  said  parish  of  Si.  Boiolph  wiihout  Aldgate  had  been 
and  was  separately  rated  for  drainage,  paving,  cleansing, 
lighting  and  other  purposes  named  in  the  said  Act  for 
the  better  local  management  of  the  Metropolis,  except 
sewerage ;  and  the  affairs  of  the  said  parish  in  respect  of 
those  matters  were  managed  under  and  by  virtue  of  the 
provisions  of  a  local  Act  of  Parliament,  47  <?.  3. 
e.  xxxviii.  (a),  intituled  "  An  Act  for  more  effectually 
paving  the  streets,  and  other  places,  within  that  part  of 
the  parish  of  SL  Boiolph  AUgate^  which  lies  in  the 
county  of  Mtddlesex,  and  part  of  a  street  called  Easi 
Smithfieldf  in  the  precinct  of  SabU  Caiherine,  and  for 
cleansing,  lighting,  and  watching  the  same,  and  for  pre- 
venting annoyances  therein."  (This  Act  was  to  be  taken 
as  part  of  tbe  case.)  If  each  parish  in  the  Whiiechapel 
district  had  been  required  to  contribute  to  the  sewers* 
rate  and  the  general  rate  for  the  district,  upon  the 
principle  of  apportioning  the -whole  amount  of  those 

(a)  Local  and  personal,  public. 
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rates  among  the  several  parishes  in  the  district^  according 
to  the  outlay  for  those  purposes  respectively,  or  accord- 
ing to  the  benefit  directly  derived  by  such  parishes 
respectively  therefrom,  and  not,  as  was  done,  upon  the 
principle  of  requiring  each  parish  to  contribute  according 
to  its  rateable  value  only,  then  the  sum  to  be  contributed 
by  the  parish  of  St  Botolph  without  Aldffate,  both  as 
regarded  the  sewers'  rate  and  the  general  rate,  would  have 
been  considerably  less  than  the  sum  which,  by  the  said 
order  of  2nd  March^  1857,  the  said  parish  was  required 
to  contribute  towards  the  said  rates  respectively. 

Upon  this  state  of  facts  the  overseers  contended  that 
the  order  of  2nd  March,  1857,  was  made  upon  an 
erroneous  principle,  both  as  regarded  the  sum  to  be 
contributed  for  sewers'  rate,  and  the  sum  to  be  contributed 
for  general  rate,  and  that  it  was  null  and  void.  On  the 
other  hand,  the  Board  contended  that  the  order  was 
made  upon  a  correct  principle,  and  also  that  they  had 
determined  the  proportion  of  benefit  according  to  their 
discretion,  and  that  their  decision  was  conclusive. 

The  magistrate,  being  of  opinion  that  the  said  order 
was  a  good  and  valid  order,  as  regarded  both  the  said 
rates,  gave  judgment  for  the  complainants,  and  ordered 
his  warrant  to  issue  for  levying  the  amount  mentioned 
in  the  said  order,  by  distress  and  sale  of  the  goods  of 
the  said  overseers. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  the  said  order  of  2nd  March,  1857,  was  a  valid 
order:  it  being  admitted  that,  if  the  order  was  valid,  the 
magistrate  was  right  in  directing  a  warrant  to  be  issued 
as  aforesaid.  And  it  was  agreed  that  no  technical 
objections  were  to  be  taken  on  either  side,  but  the  case 
was  to  be  decided  on  the  merits. 
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Sir  Richard  Bethell,  Attorney  General,  for  the  re- 
spondents. The  order  of  2nd  March,  1857,  was  good 
and  valid.  It  was  one  object  of  The  Metropolis  Man- 
agement Act,  1855, 18  &  19  Vict.  c.  120.,  by  dividing  the 
Metropolis  into  districts,  each  including  several  parishes, 
to  put  an  end  to  the  old  system  of  parochial  government, 
and  to  secure  the  benefits  derivable  from  the  imposition 
of  rates  on  wider  areas  than  mere  separate  parishes.  The 
Board  constituted  for  any  such  district  has,  under  the  Act, 
to  determine  what  amount  is  required  to  be  levied  for 
the  general  expenditure  of  the  district ;  and  that  amount 
is  to  be  charged  upon  the  several  parishes  constituting 
the  district,  in  proportions  to  be  determined,  not  by  the 
outlay  in  each,  but  by  the  aggregate  rateable  value  of  the 
property  in  each.  There  is  nothing  in  the  Act  to  shew 
that  the  criterion  of  outlay  or  direct  benefit  is  to  be 
adopted  in  determining  the  rateability  of  each  parish. 
For  rating  purposes,  the  whole  district  is  to  be  treated  as 
though  it  were  a  single  parish ;  through  all  the  parts  of 
which  a  parochial  rate  would  be  equally  distributed. 
The  question  turns  upon  the  proper  construction  of 
sects.  158  and  1 59.  •  Sect.  158  enacts  that  **  Every  vestry 
and  district  board  shall  from  time  to  time,  by  order  under 
their  seal,  require  the  overseers  of  their  parish,  or  of  the 
several  parishes  in  their  district,  to  levy,  and  to  pay  over 
to  the  treasurer  of  such  vestry  or  board,  or  into  any  bank 
in.  such  order  mentioned,  and  within  the  time  or  times 
thereby  limited,  the  sums  which  such  vestry  or  board 
may  require  for  defraying  the  expenses  of  the  execution 
of  this  Act  (and  such  orders  may  be  made  wholly  or  in 
part  in  respect  of  expenses  already  incurred,  or  of  ex- 
penses to  be  thereafter  incurred);  and  every  such  vestry 
and  board  shall  distinguish  in  their  orders  sums  required 
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lior  defraying  expenses  of  constructing,  altering,  main- 
taining, and  cleansing  the  sewers,  or  otherwise  connected 
with  sewerage,  and  also,  where"*  stat  3  &  4  W.  4.  c.  90. 
''or  any  other  Act  by  virtue  whereof  land  is  rated  in 
respect  of  expenses  of  lighting  at  a  less  amount  in  pro- 
portion to  the  value  thereof  than  houses^  or  is  wholly 
exempted  from  being  rated  in  respect  of  such  expenses, 
is  in  force  in  any  parish,  or  any  part  of  any  parish,  at  the 
time  of  the  passing  of  this  Act,  distinguish,  as  regards 
such  parish,  or  part,  the  sums  required  for  defraying 
expenses  of  lighting  their  parish  or  district,  from  sums 
requiied  for  defraying  other  expenses  of  executing  this 
Act;  but  every  such  vestry  and  board  may  cause  to  be 
raised  as  expenses  connected  with  sewerage  such  portion 
of  the  expenses  incident  to  the  conduct  of  their  business 
in  relation  to  sewerage,  in  common  with  the  conduct  of 
their  other  business  under  thb  Act,  as  to  such  vestry  and 
board  maj  seem  just ;  and  the  overseers  or  collectors,  in 
the  receipts  to  be  given  for  the  sums  levied  or  collected 
by  them,  shall  distinguish  the  rate  in  the  pound  required 
for  sewerage  expenses,  and  the  rate  required  for  the 
other  expenses  of  this  Act/'  And  sect  159  enacts,  that 
'*  where  it  appears  to  any  vestry  or  district  board  that 
all  or  any  part  of  the  expenses,  for  defraying  which  any 
sum  is  by  such  vestry  or  board  ordered  to  be  levied  as 
aforesaid,  have  or  has  been  incurred  for  the  special  bene- 
fit of  any  part  of  their  parish  or  district,  or  otherwise 
have  or  has  not  been  incurred  for  the  equal  benefit  of 
the  whole  of  their  parish  or  district,  such  vestry  or  board 
may,  by  any  such  order,  direct  the  sum  or  sums  neces- 
sary for  defraying  such  expenses,  or  any  part  thereof  to 
be  levied  in  such  part,  or  exempt  any  part  of  such  parish 
or  district  from  the  levy,  or  require  a  Icis  rate  to  be 
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levied  thereon^  as  the  circnmstances  of  the  case  may 
require;  and  anj  such  board  may  refrain,  where  any 
entire  parish  ought  in  their  judgment  to  be  so  exempt, 
from  issuing  an  order  for  levying  any  money  thereon, 
notwithstanding  they  may  issue  an  order  or  orders  for 
levying  sums  upon  any  other  parish  or  parishes  in  their 
district*'  The  order  in  dispute  is  framed  in  strict  com- 
pliance with  the  158th  section^  distinguishing  between 
the  sums  required  for  sewerage  expenses,  and  those  re* 
quired  for  other  expenses.  Sect.  159  gives  the  Board 
a  discretion  to  exempt  unbenefited  portions  of  the  dis^ 
trict  from  the  levy,  or  to  reduce  the  amount  of  the  levy 
in  partially  benefited  portions.  And  the  Court  can  see, 
from  the  fads  stated  in  the  case  as  to  the  discussions  at  the 
several  meetings  of  the  respondents  therein  referred  to, 
that  the  respondents  have  exercised  their  discretion  in 
this  respect,  after  taking  all  the  circumstances  into  con- 
sideration. That  being  so,  the  Court  will  not  interfere 
with  the  result.  The  opposition  to  the  determination  of 
the  Board  is,  in  reality,  confined  to  The  St  Katherine 
Docks  Company,  Those  docks  are,  it  may  be,  incon- 
siderably benefited  by  the  expenditure  of  the  rates. 
But  they  increase  considerably  the  traffic  all  round  them, 
and  impose  a  great  amount  of  wear  and  tear  on  the 
neighbouring  streets  and  roads.  This  fact  is  an  illustra- 
tion of  the  good  sense  and  wisdom  of  the  Legislature  in 
dividing  the  metropolitan  rateable  areas  into  large  dis- 
tricts. Had  the  Board  declined  to  exercise  its  statutory 
discretion,  the  Court  might  have  ordered  them  to  do  so; 
but  no  ground  exists  for  the  Court's  interference  with  the 
discretion  when  exercised. 


Sir  Fiizroy  Kelly,  contriL     The  Metropolis  Manage- 
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ment  Act,  1855,  has  done  no  more  than  transfer  the  jgeo. 
management  of  the  metropolitan  parishes  from  the  overseeps  of 
pMochial  authorities  to  the  District  Boards ;  it  gives  those  ^^^!^^' 
Boards  no  power  to  substitute  new  modes  of  rating  the 
parishes  for  those  which  formerly  prevailed.  Under  the 
old  system,  the  overseers  of  each  parish  had  to  inquire 
what  sums  were  wanted  for  paving,  lighting  and  sewerage 
in  the  parish ;  and  those  sums,  and  no  more,  were  levied 
fix>m  the  parish.  The  question  is,  whether  the  mere 
aggr^ation  of*  the  parishes  into  districts  is  to  alter  the 
law  in  thb  respect,  so  as  to  make  one  parish  rateable  for 
the  paving,  for  instance,  required  in  another.  The 
answer  is,  that  the  law  remains  as  it  was  before,  and  that 
the  only  alteration  is  in  the  managing  body  for  each 
parish.  Were  it  otherwise,  there  would  be  no  guarantie 
that  all  the  parishes  would  be  fairly  dealt  with:  some 
one  parish  might  preponderate  at  the  Board  to  the  pre- 
judice of  the  rest  Again,  to  hold  that,  with  regard  to 
the  expenses  of  sewers,  in  particular,  a  parish  which 
derives  no  benefit  from  the  sewers  in  another  may  be 
chaiged  with  the  maintenance  of  the  latter,  would  be  to 
repeal  the  old-established  principle  of  the  law  of  sewers, 
that  property  is  rateable  to  sewers*  rate  according  to  the 
benefit  derived  by  such  property  from  the  sewers; 
Dore  V.  Gray  {a).  Masters  v.  Scroggs  (£),  Rsx  v.  Cam'^ 
vttsdnners  of  Sewers  for  the  Tower  Hamlets  (c).  Metro^ 
fotUan  Board  of  Works  v.  Vauxhall  Bridge  Company  (d) 
decides  that  The  Metropolitan  Sewers  Act,  1843,  11  & 
12  Vi^.  c.  112.,  did  not  alter  the  ancient  principle  of 
rating ;  Lord  Campbell  C.  J.,  in  delivering  the  judgment 
of  the  Court,  saying  **  Prima  facie,  assessments  under  a 


(a)  2  r.  B.  358. 
{e)  9B.fa  617. 

VOL.  III. 


(b)  8  JIf.  #  A  447. 
(<f)  7  £•.  #  B.  964. 

B.    &   E. 
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1860.       sewen*  rate  must  have  regard  to  the  benefit  which  the 
Oreneen  of    property  derives  from  the  sewers,  and  property  which 
AldoatbT'   ^^'^^^  °o  benefit  firom  the  sewers  is  not  liable  to  be 
White-       assessed.     The  onus,  therefore,  lies  upon  the  party  who 
^^^^      alleges  that  a  diflerent  principle  has  been  adopted  by 
Wofkfc       the  Legislature.*'  Sect.  164  of  the  present  Act  preserves 
the  exemption  fi'om  sewers'  rate  of  property  which  was 
exempt  therefix>m  at  the  time  of  the  coming  into  opera- 
tion of  Stat  11  &  12  Vtct.  c.  112.    And  sect.  170  re- 
quires the  Metropolitan  Board  of  Works,  in  assessing  the 
different  parts  of  the  Metropolis  to  the  expenses  of  the 
Board,  to  have  regard,  '*  in  the  case  of  expenditure  on 
works  of  drainage,  to  the  benefit  derived  fi'om  such  ei^ 
penditure  by  the  several  parts  of  the  Metropolis  afiected 
thereby/'    Beneficial  occupation  is  in  all  cases  the  test 
of  rateability ;   Hackney  and  Lamberhurst  Tithe  Comr 
mutation  Rent  Charges  (a).     Moreover,  if  the  Board  re- 
quire the  whole  of  the  rates,  whether  for  sewerage  or 
other  purposes,  to  be  levied  on  the  parishes  according  to 
their  rateable  value,  they  do  not  preserve  the  distinction 
between  rateable  value  for  sewers*  rate  and  for  poor  rate. 
By  that  means  two  parishes  may  be  rated,  under  an  order 
of  the  Board,  for  nearly  the  same  amount  of  sewers' 
rate,  although  the  rateable  value  of  one  of  them  for  that 
purpose  falls  far  short  of  that  of  the  other. 

Sir  Bichard  BetheU^  Attorney  General,  in  reply.  The 
ai^ument  on  the  other  side  is  virtually  restricted  to 
an  objection  to  the  taking,  by  the  respondents,  firom 
any  one  parish,  an  amount  of  sewers'  rate  greater 
than  the  outlay  in  that  parish  for  sewers.  But  what- 
ever may  have  been  the  law  under  the  old  system, 
(a)  K  B.  #  E.  1. 
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(he  simple  question  now  is,  Whether  the  amoant  re*        I860* 
quired,  under  The  Metropolis  Management  Act,  1865,  ~^^^^^^^^ 
for  sewers'  rate,  is  not  a  portion  of  the  sum  required   St.  Botolfh, 
for  defraying   the  expenses  of  the   execution  of  the 
Act     The  whole  scope  of  the  Act  shews  that  it  is  so, 
although  sect  158  requires  the  sewers'  rate  to  be  kept 
distinct     The  district,  the  aggregate  of  the  parishes 
composing  it,  is,  by  the  Act,  substituted  for  the  single 
parishes  for  all  purposes  of  the  Act;   and  the  sewers' 
rate  leviable  under  the  Act  is  rather  the  total  of  the 
items  of  a  great  yariety  of  miscellaneous  expenses,  for 
the  first  time  authorized  by  the  Act  and  directed  to  be 
dassed  together  under  that  name,  than  a  sewers*  rate 
strictly  so  called     It  is  probable  that  great  part  of  the 
very  rate  now  in  dispute  was  expended  upon  the  general 
purposes  of  the  Act,  with  a  view  to  the  benefit,  not  of 
any  particular  parish,  but  of  the  district  at  laiige.     The 
exemptions  from  sewers'  rate  preserved  by  sect  164 
refer  to  the  exemption  of  particular  land  situate  in  the 
different  parishes,  not  to  exemptions  of  the  parishes  as 
between   themselves.     [Cochbum  C.  J.     The  exemp- 
tions go  to  reduce  the  rateable  value  of  each  parish  as  a 
whole.]  They  have  nothing  to  do  with  the  distribution  of 
the  sewerage  expenses  between  the  different  parishes.  If, 
as  the  appellants  here  do  not  deny,  a  malcontent  parish 
leceives  some  benefit  from   the  rate  imposed  for  the 
general  benefit  of  all,   the    principles  laid  down    in 
Dcrlwg  ▼•  Epsom  Local  Board  of  Health  (a)  shew  that 
BQch  a  parish  cannot  object  to  its  assessment  to  the  rate. 
There  is  nothing  in  the  present  case  to  shew  that  all 
proper  calcolations  were  not  made  by  the  respondents 


(a)  bE.^B.  471. 
H   2 
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1 860.        before  thej^  in  the  exercise  of  their  discretion^  determined 

Overseers  of    ^^^  amount  assessable  upon  the  appellants;  and  upon 

^Ildoat^"'    the  principle  that  omnia  praesumontur  rite  esse  acta, 

this  Court  cannot  rectify  any  mistake  which  may  have 

occurred  in  the  assessment 
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CocKBURN  C.  J.  I  am  of  opinion  that  the  decision 
of  the  magistrate,  upon  which  this  appeal  is  brought,  was 
right  and  ought  to  be  affirmed.  The  appellants  contend 
that,  although  the  parishes  subject  to  The  Metropolis 
Management  Act,  1855,  have  by  that  Act  been  united 
into  aggregates  called  districts,  nevertheless  the  expendi- 
ture incurred  by  a  District  Board  is  to  be  so  apportioned 
as  that  each  parish  in  the  district  shall  contribute  the 
amount,  only,  of  the  outlay  which  takes  place  within  its 
own  limits.  This  contention  is,  in  fact,  that  the  purpose 
and  effect  of  the  Act  were  simply  to  substitute  district 
for  parochial  management,  but  not  district  for  parochial 
expenditure  and  taxation.  I  think,  however,  that  the 
object  of  the  Act  was  to  effect  both  these  substitutions. 
It  unites  the  various  parishes  into  districts,  in  each  of 
which  a  Board  is  to  be  created  by  election  and  repre- 
sentation, to  do  that  which  was  formerly  done  by  various 
local  bodies,  Commissioners,  parish  officers,  and  others 
appointed  under  a  variety  of  Acts  of  Parliament  The 
expenses  of  executing  the  powers  with  reference  to  paving, 
lighting,  watering,  sewerage  and  other  matters,  conferred 
by  the  Act  upon  these  Boards,  are,  by  the  158th  section, 
to  be  levied  by  each  Board  upon  its  district,  by  means  of 
orders  directed  to  the  different  'parishes  of  which  the 
district  is  composed,  and  of  which  the  Board  is,  for 
these  purposes,  the  governing  body.     Now,  had   the 
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Legislature  intended  that  each  parish  should  contribute       1860« 

to  these  expenses  in  respect  only  of  the  outlay  in  each,  I    orerMenrf 

think  that  very  different  language  would  have  been  used  ^^^2Ji"* 

ID  the  158th  section.    That  section  provides  that  the 

district  Board  shall,  from  time  to  time,  by  order  under 

their  seal,  require  the  overseers  of  the  several  parishes 

in  their  district,  to  levy  and  pay  over  to  the  treasurer  of 

the  Board  the  sums  which  the  Board  may  require  for 

defraying  the  expenses  of  the  execution  of  the  Act* 

This  language  being  quite  general,  and  no  reference 

being  made  to  the  amount  of  outlay  which  may  be 

incurred  in  each  parish,  I  think  that  it  is  clear,  upon  the 

whole,  that  the  intention  was  that  the  rate  to  be  levied 

8hould.be  a  general  rate  throughout  the  district,  to  meet 

the  expenditure  incurred  for  the  district  at  lai]ge*    Then, 

10  order  to  avoid  any  injustice  which  might  be  thereby 

sometimes  occasioned  to  particular  parts  of  the  district, 

sect.  159,  which  follows,  provides  that,  where  it  appears 

to  any  district  Board  that  all  or  any  part  of  the  expenses 

to  meet  which  the  rate  is  ordered  to  be  levied  have  or 

has  been  incurred  for  the  special  benefit  of  any  parti- 

colar  part,  or  otheiiwise  not  for  the  equal  benefit  of  the 

whole,  of  the  district,  the  Board  may  throw  the  burden 

upon  the  parts  specially  benefited,  and  may  exempt  other 

parts  altogether  or  diminish  the  amount  required  from 

them,  even  where  the  part  thought  entitled  to  exeipption 

is  an  entire  parish.     This  section  leaves  it  to  the  Board 

to  take  questions  of  the  exemption  or  relief  of  parts  of 

the  district  from  the  rate  into  consideration,  and  shews 

that  it  is  for  the  Board  to  decide  them,  in  the  exercise 

of  its  discretion.    That  being  so,  this  Court  cannot  con-: 

sider  whether  the  Board  has  exercised  the  discretion,  so 

tested  in  it,  rightly  or  wrongly.     All  that  we  can  do  is 
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1860.       to  BBddj  ounelves  that  the  disoetioD  hat  in  fiiet  been 

nimiiHiuf  ^xcv^cised:  (or,  if  the  Board  refbaed  to  ezociae  it^  we 

S^^2^  might  interpoae  to  compel  them  todo  ao;  bni  that  i^the 

^  ^-  extent  to  which,  alone,  we  conld  interfere.     It  ia  troe, 

Whit»- 

CHAPKL  as  Sir  FHzrcy  Kelbf  pointed  ont  in  the  course  of  the 
Wofii.  aignment,  that  instances  may  occasionallj  occur  in  which 
injustice  may  be  done  by  the  preponderance  of  some  one 
parish  in  the  district^orer  others,  enabling  it  to  influence 
unfairly  the  votes  and  decisions  of  the  Board.  That, 
however,  was  a  matter  for  the  Legislature  to  take  into 
consideration  when  forming  the  various  districts;  and 
cannot  aflect  the  construction  proper  to  be  put  upon  the 
Act,  which,  indeed,  the  Legislature  must  not  be  supposed 
to  have  passed  without  due  previous  cooaderation.  The 
only  difficulty  which  I  have  felt  arose  upon  the  question 
of  the  sewerage  expenses :  and  has  been  completely  set  at 
rest  by  the  lucid  argument  of  the  Attorney  General  on 
this  point.  Powers  relating  to  sewerage  are  amongst 
the  powers  conferred  on  the  District  Boards  by  the  Act 
lliey  are  not  distinguished  from  the  other  powers ;  nor 
is  separate  taxation  to  be  levied  to  defray  their  execution, 
save  in  so  far  as  sect  158  provides  t^at  a  distinction  is 
to  be  made,  in  the  orders  of  the  Boards,  between  the 
sums  required  for  expenses  of  sewerage  and  those 
required  for  other  expenses.  Sir  Fitzroif  KeUy  suggested 
that  this  provision  was  in  accordance  with  the  ancient 
principle  of  law  relating  to  sewers*  rate,  that  such 
property,  only,  is  amenaBle  to  it  as  benefits  by  the  sewers. 
And  be  cited,  in  support  of  his  argument,  sect  164, 
which  preserves  the  exemption  from  sewers*  rate  of  land 
theretofore  exempt.  It  is  clear,  however,  that  that 
section  operates  merely  as  a  direction  to  the  overseers 
what  property  in  their  respective   parishes  to  exempt 
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from    the  rate;  and  that  it  has  no  reference  to  the 
distribution  by   the   Boards    between    the  component 
parishes  of  the  district,  of  the  sums  to  be  leried  for  the 
purposes  of  the  Act.    It  was  urged  upon  us,  with  much 
force,  that,  if  the  taxation  authorized  by  the  Act  is  to  be 
levied  indiscriminately  upon  the  rateable  value  of  the 
property  in   the  different  parishes,  two  neighbouring 
parishes  may  be  assessed  to  sewers'  rate  on  the  footing  of 
their  rateable  value  to  poor  rate ;  although  the  rateable 
value  of  one  of  them  to  sewers*  rate  may  be  far  less  than 
that  of  the  other,  however  much  the  two  are  on  an 
equality  in  respect  of  rateability  to  the  poor  rate.     It 
may  be  that  it  would  be  the  duty  of  the  Board,  in  such 
a  case,  to  take  that  circumstance  into  consideration  in 
making  an  order  for  the  apportionment  of  sewerage  ex- 
penses between  those  parishes,  and  not,  in  so  doing,  to 
be  guided  merely  by  the  rateable  value  of  the  property 
in  them,  respectively,  liable  to  the  poor  rate.    But  there 
is  nothing  before  us  to  shew  that  this,  if  necessary,  was 
not  done  in  the  present  case.     It  being  admitted,  there- 
fore, that  sewerage  expenses  come  under  the  head  of  the 
expenses  to  be  defrayed  as  provided  by  the  158th  sec- 
tion, the  only  objection  made  to  the  order  of  the  Board 
seems  to  be  that,  in  distributing  among  the  constituent 
parishes  the  sums  required  to  be  levied  for  the  common 
purposes  of  the  district,  they  have  not  taken  into  con- 
sideration the  amount  of  the  outlay  in  each  separate 
parish.     It  appears  to  me,  however^  that  they  were  not 
bound  to  do  so  by  the  Act,  which  has  altogether  super- 
seded the  old  parochial  system,  and  to  the  provisions  of 
which,  alone,  we  must  have  regard.     In  my  opinion  the 
Board  have  acted  in  conformity  with  the  expressed  inten- 
tion of  the  Legislature ;  and  the  magistrate  was  right  in 
coming  to  that  conclusion. 
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1860.  WiGHTMAN  J.    I  was    obliged  to  leaTe  the   Conft 

Oveneers  of  before  the  conclusion  of  Sir  Fitzroy  Kelly  s  aigoment. 
I  therefore  take  no  part  in  the  judgment  beyond  aaying 
that,  as  far  as  I  have  considered  the  question^  I  am  of 
the  same  opinion  as  the  rest  of  the  Court. 

Crompton  J.  I  am  of  the  same  opinion.  We  are 
bound  to  say  that  the  magistrate  has  not  acted  impro- 
perly, unless  we  can  see  quite  clearly  that  the  rate  com- 
plained of  was  invalid.  That,  however,  does  not  in  any 
way  appear.  The  main  question  between  the  parties  is, 
whether,  upon  the  general  construction  of  The  Metro- 
polis Management  Act,  1855,  the  Legislature  has  sub- 
stituted district  management  for  parochial,  both  aa 
regards  management  and  as  regards  taxation  and  expen- 
diture,  or  as  regards  management  only.  I  have  felt 
satisfied,  from  the  outset  of  the  case,  that  the  intention 
of  the  Legislature  was  to  substitute  the  district  for  the 
parish  in  every  respect ;  not  to  keep  the  parishes  dis- 
tinct for  purposes  of  taxation  and  expenditure,  though 
putting  them  under  new  management.  In  my  opinion^ 
therefore,  the  rate  in  dispute  was  a  district  tax.  It  is 
said  that  it  ought  to  be  distributed  among  the  parishes 
composing  the  district,  according  to  the  outlay  in  each. 
The  Act,  it  is  true,  lays  down  no  precise  principle  by 
which  the  distribution  is  to  be  regulated.  My  own 
opinion,  however,  is  that  the  Legislature  intended  to 
leave  the  principle  of  distribution  very  much  to  the  dis- 
cretion of  each  Board.  It  is  clear,  at  all  events,  that  the 
principle  of  direct  benefit  is  not  that  to  be  applied ;  the 
rate  is  a  district  rate,  and  is  to  be  levied  for  defiraying  the 
expenses  of  the  execution  of  the  Act  in  the  district. 
Nor  can  the  ancient  principle  with  respect  to  sewers' 
rates,  that  they  are  leviable  on  such  property  only  as  is 
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diiecdy  benefited,  apply  here.     A  rate  levied  for  de-       \B60, 
firajiog  what  are  called  sewerage  expeoses,  under  an  Act    oreneen  of" 
of  Pariiament  of  the  kind  before  as,  is  a  very  different  ®^^^^'"» 
thing  from  a  sewers'  rate  strictly  so  called,  and  the  ▼• 

indirect  benefit  arising  to  a  parish  in  the  district  firom 
that  expenditure  may  be  very  much  greater  than  that 
which  is  direct  The  question,  then,  comes  to  this» 
whether  the  Board,  in  distributing  the  rate  among  their 
constituent  parishes,  have  complied  with  the  general 
directions  of  the  statute.  The  Act  does  not  in  terms 
state  how  the  Board  are  to  proceed.  I  think,  however, 
that  the  method  adopted  by  the  Board,  in  distributing 
the  rate  according  to  the  rateable  value  of  each  parish, 
was  a  fair  one.  It  may  be  that,  in  determining  the 
rateable  value  of  each  parish,  they  ought  to  take  into 
account  the  exemptions  in  favour  of  certain  descriptions 
of  property,  contained  in  sects.  163,  164  and  165  of  the 
Act;  but  it  does  not  appear  that  there  is  any  such  pro- 
perty in  the  appellants'  parish,  or  that,  if  there  is,  the 
Board  have  not  taken  that  (act  into  account.  Nor  is  it 
shewn  that  the  Board  have  acted  improperly  in  any  way. 
By  sects.  158  and  159  the  Legislature  have  left  it  to  the 
Board  to  look  at  all  the  circumstances  and  exercise  their 
discretion  thereon;  considering,  amongst  other  things, 
whether  or  not  the  principle  of  direct  benefit  is  to  be  in 
any  way  acted  upon.  No  discretion  in  the  matter  is 
given  either  to  the  magistrate  or  to  this  Court  Even 
if  the  Board  have  not  taken  all  the  circumstances  into 
consideration,  I  think  that  we  cannot  interfere  if  they 
have  exercised  their  discretion.  In  the  present  case 
they  have  done  so,  and  it  does  not  appear  that  they  have 
passed  over  any  matter  which  they  ought  to  have  enter- 
tained.     Had  an  application  been  made  to  them  to 
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relieve  fW>iii  liability  a  paiticolar  part  of  the  district, 
claiming  to  be  entitled  to  the  benefit  of  the  169th  sec- 
tion^ and  had  they  wholly  refused  to  listen  to  it,  we  could 
have  interposed  to  make  them  consider  it  But  we  have 
no  jurisdiction  to  interfere  with  the  result  at  which  they, 
after  consideration  of  all  the  circumstances,  have  arrived. 


Blackbubn  J.  I  am  of  the  same  opinion.  We  have 
no  jurisdiction  to  do  more  than  consider  the  question 
submitted  to  us  by  the  magistrate,  namely,  whether  the 
order  of  the  Board  of  2nd  Mareh^  1857,  was  valid.  It  is 
said  that  this  order  was  invalid  on  the  ground  that  it 
proceeded  upon  an  erroneous  principle  of  apportionment 
of  expenses  between  the  different  parishes  in  the  dis- 
trict; and  that  less  ought  to  have  been  apportioned  to 
the  appellant  parish  and  more  to  others.  But  I  think 
that,  even  if  that  were  so,  the  order  would  not  thereby 
be  invalidated.  The  effect  of  sects.  158  and  159  of  the 
Act  b  that  all  the  expenses  together  constitute  one  fund 
of  district  expenses ;  and  the  Attorney  General  is  quite 
right  in  saying  that  the  whole  amount  is  to  be  levied  on 
the  whole  district,  though  apportionable  among  the  consti- 
tuent parishes,  in  the  manner  provided  by  those  sections. 
Sect  158  says  that  the  Board  is  to  make  orders  on  the 
parishes  to  levy  the  sums  required  by  the  Board  for  de- 
firaying  the  expenses  of  the  execution  of  the  Act  Thb 
section  is  silent  as  to  the  principle  on  which  the  sums  are 
to  be  apportioned  between  the  parishes;  and,  had  the  Act 
contained  no  further  provision  on  the  subject,  I  should 
have  thought  that  the  proper  principle  would  be  to 
divide  the  sums  equally  and  rateabiy  among  the  parishes, 
according  to  their  respective  rateable  value.  But  sect 
159  follows,  and  gives  the  Board  jurisdiction  to  take  into 
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consideration  the  fact  of  the  expenses,  in  whole  or  in  i860, 
part,  having  been  incurred  for  the  special  benefit  of  part  orerBeeMof" 
of  the  district,  or  not  for  the  equal  benefit  of  the  whole  St.  Botolph, 
district,  and  thereupon  to  levy  the  expenses,  or  any  part, 
in  the  part  of  the  district  specially  benefited,  or  to 
exempt  any  part  of  the  district  from  the  levy,  or  require 
a  less  rate  to  be  levied  thereon,  as  the  circumstances  of 
the  case  may  require.  Now,  here,  the  Board  has  taken 
these  circumstances  into  consideration,  and  has  there- 
upon made  an  apportionment  of  the  expenses.  Sir 
Fitsroy  KtUy  says  that,  in  so  doing,  they  have  not  made 
certain  allowances  which  they  ought  to  have  made.  I 
do  not  think,  however,  that  we  can  enter  into  that  in- 
quiry. The  Legislature  has  not  provided  for  an  appeal 
from  the  exercise  by  the  Board  of  their  discretion,  and 
we  must  assume  that  the  discretion  has  been  duly  and 
properly  exercised.  Otherwise,  the  absurd  consequence 
would  follow,  that  an  error  by  the  Board  in  the  principle 
of  apportionment,  however  slight  and  trivial,  would  in- 
validate their  order  and  make  the  entire  rate  levied 
thereunder  void.  That  would  be  a  most  unreasonable 
construction  to  put  upon  the  Act.  It  is  clear  to  me  that 
the  intention  of  the  Legislature  was  to  give  jurisdiction 
to  finally  determine  the  apportionment  of  the  expenses 
to  the  Board,  the  local  Parliament,  which,  it  was 
assumed,  would  keep  equality  and  fairness  in  view: 
equality,  that  is,  as  to  the  general  principle,  and  fairness 
as  to  the  mode'  of  carrying  it  out  in  cases  where  allow- 
ances ought  properly  to  be  made.  The  whole  matter  is 
confided  to  the  discretion  of  the  Board,  without  appeal, 
and  without  a  reservation  of  power  to  any  other  tribunal 
to  review  their  decision. 

Judgment  for  the  respondents. 
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1860. 


Wednesd^,     The  QuEEN,  on  the  prosecution  of  the  Governor 
Saturday',  and  Companj  of  the  Chelsea  Waterworks, 

Monda^',^  appellants,   against  The  Overseers  of  Saint 

Mart,  Putnet,  Surrey,  respondents. 


June  11th. 


The  pipes  and    TTPON  an  appearto  the  Surrey  Quarter  Sessions  bj 

reservoin  of  a     v«/  • 

Waterworks  The  Chelsea  Waterworks  Company  against  a  rate  for 

8o*^pSceJijQ^"  the  relief  of  the  poor  of  the  parish  of  Saint  Mary, 
parishes^  A^jwy,  bj  which  the  appellants  were  assessed  at  the  net 
which  they  annual  value  of  8000/.,  the  appeal  was,  by  consent,  allowed, 
tlTeiy  situate,    and  the  assessment  was  reduced  to  30002.,  subject  to  the 

that  the  whole  ,  ,    ,  ,  ^ 

together  foUowiDg  cssc  for  the  opinion  of  this  Court 

formed  one  i       ^  •         i   •  i 

apparatus  for  The  appellants  are  the  Companj  mentioned  in  and 
water,  m  some  Continued  incorporated  by  *^  The  Chelsea  Waterworks  Act 
P^TsfeM?  1852"  (a>  The  respondents  are  the  churchwardens 
of  thTcSm!"  *"^  overseers  of  the  poor  of  the  parish  oi  Putney,  in  the 
l^y^*P*^  county  of  Surrey.  The  Company  sell  water  to  the 
ratus  being      inhabitants  of  a  certain  district  within  which  they  are 

rateable  to  the  .  / 

poor  rate  in      empowered  so  to  do  by  virtue  of  the  above  mentioned 

each  Darishs  _^_ 

HeH  that  Act     This  district  is  situate  wholly  within  the  county 

co^ect'piin-  of  Middlesex.    The  Company  have  no  power  to  sell  and 

to  iwiert^^^  do  not  Sell  any  water  to  any  person  or  persons  or  for  any 

^uTome  P'^rpose   within   the  parish  of  Putney,  or  within  the 

apparatus  In 
any  one  par- 
ticular parish,  to  calculate  the  total  rateable  value  of  the  whole  apparatus  in  all  the 
parishes,  and  then  divide  that  value  among  the  several  parishes,  according  to  the  quantity 
of  land  occupied  by  the  apparatus  in  each  of  them. 

(a)  Stat  15  &  16  Vict  e,  dvi,  local  and  personal,  public.  "For 
extending  the  Chelsea  Waterworks,  and  for  better  supplying  the  city  of 
Wesiminsier  and  parts  adjacent  with  water." 
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oocmty  of  Surrey.     The  water  sold  as  aboTe  mentioned       i860, 
is  obtained  in  the  following  manner,     A  part  of  it  is    xbe  Quebn 
drawn  off  from  the  river  Thames  at  Seething  Wells,  in  the    (y^^^„  ^f 
pariah  of  Kingston^  in  Surrey,  into  reservoirs  and  filtei^      Putsbt. 
ii^  beds  in  the  said  parish  of  Kingston ;  and  it  is  then, 
by  means  of  pumping  engines  situated  in  the  same 
parish,  forced  and  conveyed  through  pipes,  which  are 
laid  down  in  the  parish  of  Kingston  and  other  parishes 
in  Surrey,  including  th^  parish  of  Ihttney,  from  the  said 
reservoirs  and  filtering  beds  in  the  parish  of  Kingston 
into  certain  covered  reservoirs  in  the  parish  of  Putney. 
From  these  last  mentioned  reservoirs  the  water  passes 
through  other  pipes,  which  are  laid  down  in  the  parish 
of  Putney,  to  the  banks  of  the  river  TTuimes,  over  which 
it  is  conducted  by  pipes,  which  form  an  aqueduct  across 
the  river  fix>m  the  parish  of  Putney  to  the  parish  of 
Fulham;  and  thence  the  water  is  conveyed,  by  means  of 
other  pipes,  into  the  Company's  district  in  Middlesex, 
where  it  is  supplied  to  the  Company's  consumers.     The 
residue  of  the  water  so  sold  by  the  Company,  as  afore- 
said, is  taken  from  the  same  part  of  the  river  Thames,  at 
Seething  Wells.    It  is  forced  by  the  before  mentioned 
pumping  engines  through  another  set  of  pipes  laid  down 
in  the  said  parish  of  Kingston,  and  in  other  parishes  in 
Surrey^  including  the  parish  of  Putney,  into  an  open 
reservoir  in  the  parish  of  Putney;  and  thence  it   b 
conveyed,  by  means  of  other  pipes  in  the  parish  of 
Putney  and    the    before   mentioned    aqueduct    across 
the  ThameSy  into  the  parish  of  Fulham,  and  thence^  by 
means   of  other  pipes,  into  the   Company's  district, 
where  it  is  delivered  for  the  purpose  of  street  watering/ 
It  is  essential,  for  the  purpose  of  supplying  the  water  in 
the  Company's  district,  either  that  it  should  be  collected 
in  and  passed  through  the  before  mentionied  reservoirs  in 
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I860.  the  parish  of  Putney^  or  else  that  some  other  contrivance 
The  QuBBH  should  be  resorted  to  for  the  purpose  of  keeping  the 
Overseeni  of  ^^^^^  ^^  *  suflBciently  high  level  to  admit  of  its  flowinjr 
PuTjiBT.  to  the  highest  part  of  the  Company's  district.  It  is 
intended  that  the  water  should  always  be  collected  into 
and  passed  through  the  said  reservoirs.  The  reservoirs, 
filtering  beds  and  engines,  in  the  parish  of  Kingston^ 
the  reservoirs  in  the  parish  of  Putney^  and  the  pipes  in 
the  several  parishes,  as  used  by  the  Company,  form 
an  apparatus  by  which  water  is  drawn  from  the  Thames 
at  Seething  WeUs,  and  collected,  conveyed,  sold  and 
distributed  as  above  mentioned.  The  portion  of  the 
apparatus  which  is  situate  in  the  parish  of  Putney 
occupies  nine  acres  of  land,  and  consists  of,  first, 
certain  pipes,  occupying  two  acres,  three  roods  and 
thirty  perches  of  land,  by  means  of  which  the  water, 
after  being  passed  through  the  Company's  mains  in 
the  parish  o(  Kingston^  is  conducted  continuously  into 
one  or  other  of  the  said  reservoirs  in  the  parish  of 
Putney;  secondly,  certain  reservoirs  occupying  five  acres 
and  one  rood  of  land;  thirdly,  certain  other  pipes, 
occupying  one  acre  of  land,  by  means  of  which  the 
water  is  conveyed  from  the  said  reservoirs  to  the  banks 
of  the  Thames;  fourthly,  certain  other  pipes,  which 
occupy  the  remainder  of  the  said  nine  acres  of  land, 
and  which  form  that  portion  of  the  said  aqueduct  across 
the  Thamet  which  lies  in  the  parish  of  Putney^  the  re- 
mainder of  the  aqueduct  being  in  the  parish  of  Fulham. 
The  whole  apparatus  is  so  constructed  and  placed  in 
the  several  parishes  in  which  it  is  situate  that  a  part  is 
rateable  in  each  parish;  each  and  every  part  of  the 
apparatus,  as  the  same  is  constructed,  and  each  and 
every  part  of  the  land  occupied  by  it,  is  necessarily 
used  and  occupied  for  the  purpose  of  supplying  water 
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to  the  Company's  customers,  as  before  mentioned ;  and        1860. 
none  of  the  water  supplied  bj  the  Company  to  its  cus-    The  Qum 
tomers  can  be  supplied  without  the  aid  of  eveiy  part  of    oreneen  of 
their  said  apparatus.     The  profits  of  the  Company  are      I*wra«T- 
derived  exdnsiTely  from  the  sale  of  the  said  water  to 
its   consumera  in   the  Company's  said  district.     The 
rateable  value,  according  to  The  Parochial  Assessment 
Act,  of  the  whole  apparatus  of  the  Company,  in  the 
several  parishes  in  which  it  is  situated  was,  for  the 
purposes  of  the  case,  to  be  taken  to  be  a  certain  sum 
which  had  been  agreed  upon  between  the  parties,  the 
same  being  calculated  at  the  rate  of  so  much  per  acre 
for  all  the  land  occupied  by  the  apparatus.   The  chai^ges 
and  deductions  which  had  been  taken  into  account  in 
making  the  estimate  were  those  which  are  specified  in 
The  Parochial  Assessment   Act,  and  there  were  no 
special  circumstances  afiecting  the  portion  of  the  appa- 
ratus which  is  in  the  parish  of  Putney.    It  was  to  be 
assumed,  for  the  purposes  of  the  case,  that  the  rateable 
value  of  the  portion  of  the  Company's  apparatus  which 
IS  within  the  parish  of  Putney  had  been  ascertained  by 
first  taking  the  rateable  value  of  the  whole  apparatus 
in  the  several  parishes  in  which  it  is  situated,   then 
subdividing  the  amount  among  the  said  several  parishes 
according  to  the   quantity   of  land   occupied  by  the 
apparatus  in  each  parish.     If  that  principle  be  correct, 
the  rate  was,  by  agreement,  to  be  amended,  and  was  to 
stand  for  the  sum  of  2800/.    If  that  principle  be  not 
correct,  then  the  rate  was,  by  agreement,  to  be  amended, 
and  to  stand  for  the  sum  of  2000/. 

The  question,  therefore,  for  the  opinion  of  the  Court 
was,  Whether  the  rate,  when  amended,  ought  to  stand' 
for  the  sum  of  2800iL>  or  for  the  sum  of  2000JL 
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1860.  BamUf  for  the  appellants.  The  principle  of  first  taking 

The  aosEx  ^®  rateable  value  of  the  whole  of  the  Company's  appa- 
OyezMenof  ^^^^^  in' the  seyend  parishes  in  which  it  is  situate,  and 
PuTKKT.  iijgjj  subdividing  the  amount  among  the  several  parishes, 
according  to  the  quantity  of  land  occupied  by  the  appa- 
ratus in  each  parish,  is  erroneous.  The  Company 
derive  no  profit  in  Putney  fi-om  the  parts  of  the  whole 
apparatus  locally  situate  there,  which  are  parts  directly 
earning  nothing,  but  indirectly  conducing  to  earnings 
elsewhere.  Their  local  rateable  value  in  Putney  is, 
therefore,  the  sum  which  would  pay  the  rent  of  the  land, 
taken  by  itself,  which  they  occupy  in  Putney^  and  the 
profit  on  fixed  capital  invested  therein ;  Begina  v.  Otvr- 
aeert  of  Mile  End  Old  Taum  (a),  Beyma  v.  fFest  Middle^ 
sex  Waterworks  (6).  With  this  the  value  of  the  Com- 
pany's  apparatus  situate  elsewhere  has  nothing  to  do. 
[He  was  then  stopped.] 

7.  Jones  (Northern  Circuit),  for  the  respondents. 
The  decision  in  Begina  v.  West  Middlesex  Waterworks  (6) 
proceeded  upon  the  particular  facts  there  involved, 
and  does  not  conflict  with  the  general  rule  applicable  to 
all  such  cases  as  the  present,  laid  down  in  Begina  v. 
Hie  Cambridge  Gas  Light  Company  {c\  namely,  that 
the  rateable  value  of  the  land  occupied  by  the  apparatus, 
pipes,  &C.,  of  the  Company  in  the  different  parishes,  is 
the  sum  which  a  tenant  would  pay  yearly  for  them,  less 
certain  deductions ;  and  that  such  value  is  to  be  distri- 
buted among  the  assessments  of  the  several  parishes  in 
proportion  to  the  quantity  of  land  occupied  by  the 
apparatus,  &c.,  in  each  parish.     The  Company  are  nite- 

(a)  10  Q.  B.  206.  (6)  \  K  f  E.  716. 

(e)  %A.iE,  73. 


FUTMBT. 
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able  to  the  extent  of  the  increased  value  of  the  land  in  I860. 

I^Unegj  in  consequence  of  its  being  used  by  them  for  The  Qussii 

the  purpose  of  conveying  the  water ;  Bex  v.  Brighton  Orewecw  of 
Goi  Ught  Company  (a). 

BoviBj  in  reply.  In  Begina  v.  Tlu  Cambridge  Gas 
Light  Company  {b)  the  question  was  how  to  distribute 
the  rateable  value  of  the  Company's  apparatus  among 
the  assessments  of  parishes  in  each  of  which  the  Com- 
pany supplied  gas.  That  case,  therefore,  is  not  in  point. 
The  present  case  is  not  distinguishable  in  principle  from 
Begina  v.  West  Middlesex  Waterworks  (c).  Bex  v.  The 
New  Biver  Company  {d),  Begina  y.  Hammersmith  Bridge 
Company  (e),  Begina  v.  Great  Western  Bailway  Com' 
pony  (/),  Mayor,  jfc,  of  lAverpool  v.  Overseers  of  West 
Derby  {g\  are  also  in  &voor  of  the  appellants.  What- 
ever difficulty  there  may  be  in  determining  the  true 
principle  of  assessment^  that  adopted  in  thb  case  was 
clearly  wrong,  and  the  appellants  are,  on  that  gpx)und, 
entitled  to  the  judgment  of  the  (]!ourt. 

Cur.  adv.  vuU» 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court  (A). 

In  this  case,  on  appeal  by  The  Chelsea  Waterworks 
Company  against  a  rate  made  on  them  by  the  parish  of 
Putney,  for  the  relief  of  the  poor  of  the  parish,  the 
Quarter  Sessions  refer  to  this  Court  only  one  question, 

(a)  6  A  #  a  466.  (6)  8  ^#-£73. 

(c)  IRfE,  716.  (d)lM,f  S,  508. 

(e)  15  0.  B.  369.  Qf)  16  Q.  B.  379. 1085. 

ig)  QR^B.  704. 
(A)  Cocibum  C.  J.,  H'ightman  aod  Blackburn  Js. 

VOL.  III.  I  B.  &  & 


114  TRINITY  TERM. 

I860.  If  the  principle  stated  in  the  16tb  paragrapb  of  the  case 
The  Qusn  ^  comcty  the  rate  is  to  be  amended,  and  stand  for 
Orm^  of  2800/.  If  that  principle  be  not  correct,  then  the  rate  is 
^^^^^'  to  be  amended,  and  stend  for  2000/.  The  general  ques- 
tion as  to  the  principle  on  which  the  rateable  Talne  of 
snch  property  should  be  apportioned  is  one  of  great 
diflScuIty  and  importance,  which  has  recently  been  the 
subject  of  much  consideration ;  but  in  this  case  we  are 
not  asked  nor  authorized  to  say  what  is  the  correct 
principle,  but  only  to  determine  whether  this  particular 
principle  is  right.  Now  that  principle  is,  that  the  rate- 
able value  of  the  whole  apparatus  of  the  Company  in  all 
the  parishes  in  which  it  is  situate  is  to  be  ascertained, 
and  then  divided  ''among  the  said  several  parishes 
according  to  the  quantity  of  land  occupied  by  the  appa- 
ratus in  each  parish."  If  this  principle  be  correct,  every 
square  foot  of  land  occupied  by  the  apparatus  is  to  be 
rated  at  the  same  rate,  without  regard  to  the  situation  or 
nature  of  the  land,  whether  it  was  originally  part  of  a 
barren  heathy  like  Putney  Heathy  or  part  of  the  market 
ground  of  Fulham^  and  without  regard  to  whether  it  be 
merely  laud  occupied  by  pipes  under  the  sur&ce  of  the 
highway,  or  whether  it  be  land  upon  which  expensive 
buildings  have  been  erected  for  the  purpose  of  convert- 
ing it  into  filtering  beds  or  reservoirs.  We  have  no 
difficulty  in  saying  that  this  principle  is  not  correct;  we 
cannot  sanction  it ;  and  therefore  we  must  answer  the 
only  question  put  to  us  by  saying  the  rate  must  stand 
for  2000/. 

Judgment  for  the  appellants.     The  rate  to 
be  amended  to  2000/. 
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Saturday, 
JunsWh. 

The  Queen  against  Hebford.  j^^ik. 

TUTELLISH  had  obtained  a  rule  calliDg  upon   the  a  coroner  hu 

defendant,  the  coroner  for  the  city  of  Manchester^  jurudiction, 

to  shew  cause  why  a  writ  of  prohibition  should  not  issue,  ^^^  ^^  ^^0]^. 

directed  to  him,  to  prohibit  him  ifrom  further  holding  an  ^^^^^^^ 

inquisition  respecting  the  origin  of  a  fire  at  the  shop  and  ^°"^**^ 

premises  of  Leny  Kreigsfeld,  No.  3,  Palatine  Buildings,  5"''^^™- 

Hunfs  Bank,  in  the  said  city  of  Manchester.  therefor©,  hold 

ftn  inquest  to 
It  appeared  from  the  affidavits  that   the  said  Levy  inqniieinto 

Kreigsfeld  was  a  dealer  in  India  rubber  and  mackintosh  a  fire  by  which 

%  .  «      .  •  !_•  1.  no  death  hAd 

goods,  carrying  on   biismess  on   premises  which  were  beenooca- 

usually  locked  up  at  night     On  the  evening  of  27th  *^]^ohibition 

March  last  he  locked  up  the  premises  and  went  home ;  ^f^hjaT^ 

shortly  afterwards,  a  fire  was  discovered  in  the  shop,  and  no  leas  th«i 

,  to  one  of  ciTil, 

the  chief  constable  of  the  city  of  Manchester  suggested  jwisdiction. 

to  the  coroner  the  propriety  of  holding  an  inquest  to 

ascertain,  if  possible,  the  origin  of  the  fire.   The  coroner 

accordingly  issued  his  precept  to  the  chief  constable  to 

summon  a  jury,  and  proceeded  to  hold  the  inquest  as 

had  been  suggested  to  him;   acting  solely  upon  that 

suggestion,  and  from  a  regard  to  his  duty  as  coroner, 

and  to  the  public  interest  involved  in  the  discharge  of 

such  duty.     Levy  Kreigsfeld  was  called  upon  to  attend 

the  inquest,  and  he  did  so,  accompanied  by  counsel,  who 

objected   that   the  coroner  had  no  power  to  hold  an 

inquest  concerning  a  fire.     The  coroner,  nevertheless, 

entered  upon  and  continued  the  inquiry  for  some  hours, 

I  2 
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I860.       during  which   time  he   examined  Levy  Kreifftfeld  on 

The  Quern    oath,  and  then  adjourned  the  inquest 

HsRFORD.         1^  further  appeared  that,  in  London,  Lincoln^  Doncaster 

and  some  other  places,  the  coroners  have  of  late  years 

occasionally  held  inquests  in  cases  of  fire^  when  they 

were  required  to  do  so. 

After  the  adjournment  of  the  inquest,  MeWsh  obtained 
the  present  rule. 

Sir  WilKam  Atherton,  Solicitor  General,  Wheeler  and 
Fonblanque  now  shewed  cause.     There  are  two  points 
for  consideration;    First,   whether    prohibition  is   the 
proper  course  for  raising  the  question  involved ;  which  is. 
Secondly,  whether  a  coroner  has,  at  common  law,  the 
jurisdiction  which  the  defendant  has  assumed,  of  holding 
an  inquest  to  inquire  into  the  origin  of  a  fire  by  which  no 
death  has  been  caused.     Now,  first,  prohibition  is  not  the 
proper  mode  of  proceeding  in  criminal  cases ;  and  the 
present  is  a  criminal,  or,  at  all  events,  not  a  civil  case. 
The  jurisdiction  which  the  defendant  has  assumed  is  of  a 
similar  character  to  that  which  he  exercises  in  holding 
an  inquest  on  a  death ;  and  is  not  civil.    In  Blackgtone's 
Commentaries,  hook   iii.,  c.  vii.,  p.  112^   the   Courts   to 
which  a  writ  of  prohibition  may  issue  are  enumerated ; 
and  none  of  them  are  Courts  of  criminal  jurisdiction. 
[Crompton  J.     In   Com.  Dig.  tit.  ''Prohibition''  (F.  6), 
instances  are  given  of  a  prohibition,  **  If  the  suit  be  for 
a  criminal  matter."]  .  2  Inst  600,  there  cited  by  Comynst, 
is  a  comment   upon   the  statute  of  Edw.  1,,  entitled 
"  prohibitio  formata  de  statuto  articuli  cleri'' ;  the  sole 
object  of  which  was  to   prohibit   the   spiritual  Courts 
from  taking  cognizance  of  felonies.     [Crompton  J.    The 
heading  of  the  title  in  Comyns  is  in  general  terms.   And 
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Gouban  ▼.  Wazntoright  {a\  whicb  he  citeSi  shews  that  if        l8Ga 
articles  ex  officio,  which  require  an  answer  upon  oath,     The  Qusu 
are  exhibited  in  a  spiritual  Court  against  any  person,  for      hutoea. 
a  criminal  matter,  such  person  may  obtain  a  prohibition 
to  that  Court ;  though  not  if  the  matter  is  civil.] 

MelHsh^  contra.  In  The  Admiralty  Que  (b)  it 
appears  to  have  been  assumed  that  the  prohibition,  there 
refused  upon  another  ground,  would  have  lain  to  the 
Admiralty  Court,  for  want  of  jurisdiction  to  take  cogtii* 
zance  of  a  criminal  offence  not  committed  on  the  high 
seas.  It  is  true  that  the  report  says  '*  if  one  be  sued  in 
the  Admiralty  Court,''  &c.;  but  it  appears  from  the 
context  that  the  proceeding  was  for  a  criminal  matter. 

Sir  WiUiam  Atherton.  The  suit  in  that  case  was 
clearly  a  civil  one.  The  Courts  to  which  prohibition 
will  issue  are  enumerated  also  in  Cam.  Dig.  **  /Vo- 
AiMfum"  (A.  1.):  and  are^  all  of  them,  either  civil  or 
spirituaL  Forms  of  the  writ  are  given  in  Fiizkerbert, 
de  Nat.  Brev.  tit.  *^  ProhibitiofC' ;  but  none  of  them  are 
framed  for  a  criminal  Court.  In  Pomfraye^s  Case  (c),the 
main  question  in  which  was  whether  an  information 
under  the  statute  of  usury,  37  H.  8.  c.  9.,  was  properly 
laid  before  justices  in  Sessions,  or  ought  to  have  been 
prosecuted  in  the  superior  Court,  the  point  whether 
prohibition  would  lie  to  the  Court  of  Quarter  Sessions 
was  also  mooted ;  and  seems  to  have  given  rise  to  a 
difference  of  opinion,  and  to  have  been  left  undecided. 
Grant  v.  ^iV  Charles  Gould  {d)  is  an  instance  of  an 
application  for  a  prohibition  to  a  Court  martial ;  but 
there  the  objection  that  no  prohibition  would  lie  to  such 

(a)  1  Sid.  374.  (*)  12  Sep.  77. 78. 

{e)  1  UU.  163.  (<0  2  A  1?/.  69. 
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1860.  a  Court  was  not  raised ;  and  the  application  was  refbsed 
The  QuKEH  ^"  another  ground,  namely,  that  as  the  applicant  had  been 
Hs&ro&o  ^^  ^^®  receipt  of  pay  as  a  soldier,  the  Court  martial 
had  jurisdiction  to  try  him,  although  he  had  assumed 
the  military  character  merely  for  recruiting  purposes. 
Secondly,  the  coroner  has,  at  common  law,  the 
jurisdiction  which  the  defendant  has  assumed  in  the  pre- 
sent case ;  and  no  statute  has  put  an  end  to  it  The 
oflSce  of  coroner  is,  as  stated  by  Blackstanet  Commentaries^ 
book  I.,  c.  ix.,  p.  347,  of  equal  antiquity  with  that 
of  sheriff.  At  the  following  page  Blackstone  gives  a 
description  of  its  duties ;  and  another  is  to  be  found  in 
Hale's  P.  C.  pi.  2,  c.  8,  vol.  2,  p.  66,  (ed,  1800,  by 
Dogherty.)  Neither  of  these,  it  is  true,  includes  the 
holding  an  inquest  on  the  cause  of  a  fire  among  those 
duties;  but  neither  of  them  is  exhaustive.  On  the 
other  hand,  this  particular  jurisdiction,  if  it  existed  at 
common  law,  has  not  been  taken  away  by  any  statute  ; 
although  many  statutes.  Magna  Charta  for  instance, 
cap.  17.,  as  is  shewn  by  Lord  Coke  in  his  comment  upon 
it  in  2  InsL  31.  32,  have  deprived  the  coroner  of  certain 
of  the  powers  anciently  appertaining  to  his  office.  Not- 
withstanding those  statutes,  the  coroner's  common  law 
jurisdiction  extends  far  beyond  that  which  is  now 
popularly  considered  as  its  limit:  namely,  the  holding 
inquests  super  visum  corporis.  Nathaniel  Bacon,  in  his 
Historical  and  Political  Discourse  of  the  Laws  and 
Government  of  England,  cap.  23,  sect.  2,  p.  41,  (ed.  4, 
of  1739),  says  that  in  the  Saxon  Kingdom  the  coroner's 
work  '<  was  to  inquire  upon  view  of  manslaughter,  and 
by  indictment  of  all  felonies  as  done  contra  coronam, 
which  formerly  were  only  contra  pacem,  and  triable 
only  by  appeal.*'  The  same  author,  in  cap.  69,  p.  179, 
treating  of  the  jurisdiction  of  coroners  in  the  reigns  of 
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Henry  IlL,  Edward  L  mdEdwardlLfSajs  that  the  statute  i860. 
of  West  1.  c.  10,  •*  holds"  them  "  to  the  work  of  taking  The  Qubwi 
inquests  and  appeals,  by  indenture  between  themselves  h«etoeo 
and  the  sheriff:  and  these  were  to  be  certified  at  the 
next  coming  of  the  justices."  This  writer  is  said^  on  the 
title  page,  to  be  authenticated  by  Selden.  The  statute 
^'De  officio  coronatoris,"  4  Edto.  1.  stat  2.,  is 
declaratory,  and  merely  in  aflSrmance  of  the  common 
law.  It  does  not  specify  the  particular  jurisdiction  of 
the  coroner  now  in  question,  to  hold  inquests  on  fires  ; 
but  it  mentions  as  the  duty  of  these  ofiicers,  in  addition 
to  viewing  dead  bodies^  **  quod  accedant  ad"  **  domorum 
fractores^  vel  ad  locum  ubi  dicitur  thesaurum  esse  inven- 
tum."  Besides^  the  statute  ends  very  abruptly,  and  is  pro- 
bably imperfect ;  omitting,  as  it  does,  to  mention  so  well 
defined  a  part  of  the  coroner's  duty  as  the  holding  an 
inquest  on  the  bodies  of  those  who  die  in  gaol.  Jervit, 
m  his  work  On  the  Office  of  CoranerSy  pp.  24,  32  and  33, 
citing  Hawkins's  Pleas  of  the  Crown^  book  ii.,  c.  9,  sects. 
21  and  35,  points  out  that  this  statute  does  not  restrain 
the  coroner  firom  any  branch  of  his  power,  nor  excuse 
him  firom  the  execution  of  any  part  of  his  duty,  not 
mentioned  in  the  statute,  and  which  was  incident  to  his 
office  at  common  law.  In  order  therefore,  to  ascertain 
what  were  the  power  and  duties  of  the  coroner  at  com- 
mon law,  reference  must  be  made  to  the  old  authorities. 
First  of  these,  in  point  of  antiquity,  is  Andrew  Home's 
Mirror  of  Justices;  which  is  thus  alluded  to  in  Reeve's 
History  of  the  English  Law,  vol  2,  p.  368  (ed.  2) :  «  The 
Mirror  of  Justices  is  a  book,  whose  consideration  may 
properly  belong  to  this  reign"  {Edw.  II.)  '*  This  singular 
work  has  raised  much  doubt  and  difference  of  opinion 
conoemiDg  its  antiquity.     Some  have  pronounced  it 


▼. 
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1860.  older  than  the  Conqnest;  others  have  ascribed  it  to  the 
TheQvxsiT  ^™®  ®'  Edward  IL  Both  these  opinions  may  be  partly 
right.  There  may  perhaps  have  been  a  work  by  this  name 
as  early  as  the  date  supposed ;  bat  whoever  judges  from  the 
internal  evidence  of  this  book  will  besatisfied,  that  great 
part  of  it  is  of  a  period  much  later^  and  certainly  written 
after  Fleta  and  Britton  ;  for  it  states  many  points  of  law,  as 
it  were,  in  a  stage  of  progression  somewhat  receding  from 
those  writers,  and  approaching  nearer  to  those  of  later 
time&  It  is  probable  that  Andrew  Horne^  whose  name 
it  bears,  might  take  up  an  ancient  book  of  that  name, 
and  work  it  into  the  volume  we  now  see,  in  the  reign  of 
this  king,  or  at  the  end  of  the  former;  and  if  so,  we 
should  expect  that  whatever  it  propounds  was  actually 
law  in  the  reign  of  Edward  II.*'  In  cap.  1,  sect  13,  of 
the  MirroTy  translation  by  Hughen^  pages  38  to  48  (ed. 
1768),  entitled  « Of  the  Office  of  the  Coroners,*' 
there  is  a  very  full  account  of  the  coroner's  duties  and 
jurisdiction.  The  section  commences  thus:  '*To 
coroners  anciently  were  enjoined  the  keeping  of  the 
pleas  of  the  Crown,  which  extend  now  but  to  felonies 
and  adventures.  There  are  two  kinds  of  coroners, 
general  and  special.  To  the  office  of  general  coroners 
it  bclongeth  to  receive  the  appeals  of  all  the  county,  of 
felonies  done  within  the  year."  It  then  states,  that 
**  special  coroners  are  coroners  of  liberties,  and  of  privi- 
leged places,"  and  proceeds :  "  To  the  office  of  one  and 
the  other  it  doth  belong,  to  view  the  carcases  of  the 
dead  by  felony,  or  by  mischance;  or  to  see  the  burnings 
and  the  wounds,  and  the  other  felonies,  that  is  to  say, 
every  one  in  his  bailiwic;  and  to  see  treasure  trove 
and  wrecks  of  the  sea,  and  to  take  the  acknowledgments 
of  felony,  and  to  give  the  abjuration  to  flyers  to  sane- 
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timiy,  and  to  take  the  inquests  of  felonies  happening        I860, 
within  their  bailiwics."    Again,  at  page  42,  it  is  stated:     TheQcBwT 
•*  Also,  they  used  to  inquire  of  burnings,  and  who  put     heetobo 
to  the  fire,  and  how ;  and  whether  it  were  by  felony  or 
mischance;   and   if   of  felony,   of  whose  felony,   and 
who  were  the  principal,  and  who  the  accessaries,  and 
who   were    the  threateners  thereof.^     [Blackburn  J. 
Can  you  produce  any  reported  instance  of  an  inquest 
held  on  a  fire  by  a  coroner?]     No  such  instance  has 
been  discovered ;  probably  because  coroners,  since  the 
creation  of  justices  of  the  peace  by  stat.  1  Edw.  3.  e.  16., 
allowed  the  justices  to  exercise  their  functions  in  this 
respect.     Mere  disuse,  however,  would  not  deprive  the 
coroners  of  their  jurisdiction.     The  next  authority  in 
point  of  time  is  Bractony  who,  in  lib.  3,  folio  121,  cap.  5, 
^De    oflBcio    corpnatorum    sopriL    homicidium,"'  says, 
**  Cum  autem  contingat  homicidiura  fieri  quandoque  in 
domibns,  quandoque  in  villis,  quandoque  in  vicis,  quan- 
doque in  campis  extra  villam,  et  etiam  in  nemoribns,  et 
ad  coronatores  pertineatdehujusmodi  occisis  cognoscere 
et  de  interfectore,  quis  ille  fuerit,  si  nesciatur,  diligentem 
facere  inquisitionem :  ideo  bonum  est  videre  quale  sit 
eomm  officium  in  h&c  parte.     Est  igitur  eorum  officium 
quod  quam  cito  habnerint  mandatum  a  ballivo  domini 
regis,  vel  a  probis  horoinibus  illius  patriae:  accedere 
debent  ad  occisos  vel  vulneratos,  sive  ad  submersos  vel 
subito  mortuos,  et  ad  domorum  fractiones,  et  ad  locum 
ubi  dicitur  thesaurum  fuisse  invenlum,  et  hoc   facere 
debent  statim  et  sine  mora  aliqua.^     So  Fkia,  lib.  1,  c. 
18,  §  5,  p.  20  (ed.  1647,  by  Selden),  '*  De  coronatori- 
bus,"'  writes, ''  Imprimis  fideliter  prsesentent  de  omnibus 
murdris,  homicidiis,  feloniis,  per  quern,  quando,  et  ubi, 
in  ienSL  videlicet,  vel  in  aqua,  bosco,  placio,  vel  marisco. 
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1860.  vcl  in  vilU,  vel  extrtu*'  Of  the  work  of  Fldaf^  Reeve 
The  QnxiN  {Bistary  of  the  EngUeh  Law,  vol.  2,  p,  279  (ed,  2),) 
HiRffORD.  ^7^  ^^^^  ^^  ^^  "^  treatise  upon  the  whole  law,  as  it  stood 
at  the  time  this  author  wrote,"  and  that  he '*  followed 
Bracton  in  the  manner  and  matter  oP  the  work,  having 
adopted  his  plan,  and,  in  many  instances,  transcribed 
whole  pages  from  him.  ''  He  did  not,  however,  confine 
himself  to  Bracton  as  his  sole  guide,  but  had  also  an  eye 
to  GlanvUle.  Many  obscure  passages  in  those  writers 
are  illustrated  by  Fkta.**  Again,  in  Britton^  c.  1,  sect 
3,  p.  11  {Kelfiam*8  translation,  1762),  it  is  said:  ''Also, 
it  is  our  pleasure,  that  as  soon  as  any  felony  or  misad- 
venture has  happened,  or  treasure  be  found  designedly 
concealed  underground,  or  in  case  of  the  rape  of  women, 
or  of  the  breaking  of  our  prison,  or  of  a  man  wounded 
almost  to  death,  or  of  other  accident  happening,  that 
the  coroner,  as  soon  as  ever  he  has  notice  of  it,  issue  bis 
precept  to  the  sheriff,  or  the  bailiff  of  the  place  where 
the  accident  happened,  that  at  a  certain  day  he  cause  to 
appear  before  him  at  the  place  where  the  accident  hap- 
pened, the  four  adjacent  townships,  and  more  if  need 
be,  by  whom  he  may  inquire  of  the  truth  of  the  casualty." 
And,  in  sect.  32  of  the  same  chapter,  p.  25:  ''And 
whereas  we  have  declared  above,  that  coroners  ought  to 
make  inroUments  of  appeals  of  felonies,  of  the  death  of 
a  man ;  let  them  have  the  like  power  in  appeals  of  rape, 
robbery,  larceny,  and  in  appeab  of  every  other  kind  of 
felony."  These  authorities  shew  that  Lord  Coke  did 
not  accurately  state  the  law  when  he  laid  down,  in  4 
Inst  271,  that  "  the  coroner  can  inquire  of  no  felony  but 
of  the  death  of  man,  and  that  super  visum  corporis." 
[Blachbum  J.  In  the  LAer  Assisarum,  27  Edw.  3., 
fol.  141,  pL  55,  it  was  held  that  the  coroner  has  no 
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power  to  entertain  any  indictment  except  super  Tisum        1860. 
corporis.     And  in  Yearb.  35  H,  6.  pi.  33.  [B],  fol.  27,    The  Quixh 
the  law  is  stated  to  the  like  effect  as  to  all  coroners,     hirVord. 
except    those    in    Northumberland^  by   the   custom   of 
which  county  the  coroners  may  take  cognizance  of  all 
felonies.]     In   Gamett  v.  Ferrand  (a)   Bayley  J.  said, 
''At  common  law  the  coroner  had  power  to  hear  and 
determine  felonies/'  <' therefore  his  Court  was  analogous 
to  the  ordinary  Courts  of  law,   but  his  powers  were 
abridged  by  Mag.  Car.  c.  17.**    At  page  32  otJervis  On 
the  Office  of  Coroners^  the  author  says :  "  It  would  seem, 
from  the  statute  de  officio  coronatoris,  that  the  authority 
of  coroners  with  respect  to  felony  was  not  limited  to 
inquests  of  death  only;  for  by  that  statute   they  are 
directed  to  inquire  of  breakers  of  houses  ;  and  Britton, 
in  his  paraphrase  upon  that  statute,  treats  of  their  duty 
with  reference  to  inquiries  concerning  rape  and  prison- 
breach.     It  is,  however,  said,  and  supported  by  great 
authority,  that  coroners  have  no  power  ex   officio  4o 
inquire  of  any  felony,  but  only  of  the  death  of  a  man 
Qpon  a  view,  and  cannot  take  an  indictment  in   any 
other  case.     But  this  is  doubted  by  Hawkins,  who  con- 
tends that  coroners  may  still,  if  they  please,  inquire  of 
rape,  prison-breach,  and  house  breaking,  their  powers 
in  that  respect  never  having  been  expressly  taken  irom 
them.     For  the  maintenance  of  this  opinion  he  relies 
upon  the  express  words  of  the  statute  de  officio  corona- 
toris, and  upon  the  commentary  of  ^n'^on  before  alluded 
to,  and  ai^ues^  that  the  authorities,  27  Ass.  55  and  35  H.  6, 
pi.  27  b.  (ft),  upon  which  the  contrary  doctrine  is  founded, 
do  not  decidedly  resolve  the  point,  this  question  having 

(a)  6^.^  a  611.  620. 

(6)  Apparently  a  misprint  for  ''  pi.  33  [B].*' 
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I860.       there  arisen  iDcldentallj  merely,  and  by  way  of  aigu- 
^Pj^Q^jj,    ment,  upon  a  collateral  discussion."    Hawkinis  is  the 
^-  better  opinion.     The  coroner  still  has  the  laiiger  juris- 

diction which  that  writer  assigns  to  him.  Magna  Charta, 
e.  17,  did  not,  as  Lord  Coke  erroneously  supposes,  take 
it  away.  It  is  thereby  enacted,  "Nullus  vice-comes 
constabularius  coronator  vel  alii  Ballivi  nostri  teneant 
placita  coronse  nostrae."  But  the  pleas  of  the  Crown 
there  intended  are  matters  in  which  there  is  both  accu- 
sation and  answer  by  the  accused,  neither  of  which  takes 
place  on  an  inquisition  before  the  coroner.  The  inqui- 
sition does  not  become  an  indictment  until  it  is  signed 
and  returned.  [Blackburn  J.  Does  not  the  fact,  that 
no  trace  of  the  exercise  by  the  coroner  of  the  jurisdic- 
tion for  which  you  contend  can  be  discovered,  tend  to 
shew  that  cap.  17  of  Magna  Charta,  which  is  certainly 
capable  of  such  a  construction,  took  it  away?]  As  has 
been  already  observed,  mere  desuetude  would  not  do 
ay^ay  with  the  jurisdiction,  nor  can  that  circumstance 
affect  the  construction  of  the  statute,  [ffiffhtmtm  J. 
Could  the  coroner  take  any  fee  for  holding  an  inquest 
on  a  6re?]  Probably  not;  but  when  the  office  was 
first  created,  he  could  take  no  fees  at  ail  (a). 

MeUish  and  FeamUy^  contra.  The  question  is  con- 
cluded by  authority.  Cohe^  Bak,  and  all  subsequent 
writers  on  the  subject,  except  Hawkins,  are  clearly  of 
opinion  that  a  coroner  has  no  jurisdiction  to  inquire  into 
anything  except  the  death  of  man,  and  that  super  visum 
corporis.  Lord  Coke,  in  his  comment  on  cap.  17  of 
Magna  Charta,  clearly  implies  that,  in  his  opinion,  the 

(a)  See  Stat  Westm,  1.  c.  10.,  declared  by  Lord  Coke  (2  Inst.  176)  to 
be  in  affinnance  of  the  common  law. 
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coroner  had  no  further  jurisdictioni  even  before  that        1860. 
statute.     His  words  are  (a) :     "But  what  authority  had    The  Qusbh 
the  sheriffe  in  pleas  of  the  Crown  before  this  statute  t     HxaroaD. 
This  appeareth  by  GlanoilU  that  the  sheriffe  in  the  toum 
(for  that  is  to  be  intended)  held  plea  of  theft,  for  he 
saith;    excipitur  crimen   furti,   quod   ad  Tice-comitem 
pertinety  et   in   comitatibus    plaeitatur;    but    he  may 
inquire  of  all  felonies  by  the  common  law,  except  the 
death  of  man.     And  what  authority  had  the  coroner  ? 
The  same   authority  he  now  hath,  in   case  when  any 
man  come  to  violent,  or  untimely  death,  super  visum 
corporis,  &c.     Abjurations  and  outlawries,  &c,  appeales 
of  death  by  bill,  &c.     This  authority  of  the  coroner,  '^ 

VIZ.,  the  coroner  solely  to  take  an  indictment,  super 
visum  corporis ;  and  to  take  an  appeale,  and  to  enter 
the  appeale,  and  the  count  rcmaineth  to  this  day.  But 
he  can  proceed  no  further,  either  upon  the  indictment, 
or  appeale,  but  to  deliver  them  over  to  the  justices. 
And  this  is  saved  to  them  by  the  statute  of  W.  1.  e,  10. 
And  this  appeareth  by  all  our  old  books,  book  cases  and 
continuall  experience.*'  There  is  some  difficulty  in 
distinguishing  between  the  ancient  jurisdiction  of  the 
coroner  in  appeals  and  in  indictments.  The  probability, 
however,  is,  that  appeals  were  not  brought  in  the  Court 
of  the  coroner,  but  in  the  county  Court,  which  was 
distinct  from  it,  and  of  which  both  the  sheriff  and  the 
coroner  were  members ;  and  that  in  the  county  Court 
appeals  of  all  other  felonies  than  the  death  of  a  man 
were  taken  before  the  sheriff;  and  appeals  of  felonies 
relating  to  the  death  of  a  man,  before  the  coroner. 
Inquests  on  the  dead,  on  the  other  hand,  were  taken  in 
the  coroner's  separate  Court  only.     It  is  also  extremely 

(a)  2  Inst.  32. 
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1860.  doubtful  whether  or  not,  in  appeals  of  felony,  the  coroner 
The  QusEM  was  assisted  by  a  jury.  The  statute  de  officio  corona- 
Hii^BD.  ^^^^»  ^  ^^'  1*  8^^  ^'9  perhaps  leaves  it  an  open  question 
whether  the  coroner  anciently  had  the  jurisdiction  con- 
tended for  by  the  other  side.  But  that  statute  is  a 
mere  abridgment  of  so  much  of  BractotCs  work  as 
treats  of  the  coroner's  jurisdiction ;  and  Bractan  nowhere 
says  that  he  has  jurisdiction  to  inquire  as  to  the  burnings 
of  houses.  Apparently,  therefore,  the  coroner,  in 
Henry  IIL's  time,  had  no  such  jurisdiction.  It  is  true 
that  Bractauy  in  the  passage  cited  on  the  other  side, 
says  that  the  coroner  is  to  go  *'  ad  domorum  fractiones," 
as  well  as  to  people  dead  or  wounded ;  but  it  is  clearly 
meant  that  he  is  to  go  there  merely  in  order  to  see  if  a 
death  has  been  thereby  caused ;  and  that  he  is  to  bold 
an  inquiry  only  ''de  homine  occiso,**  if,  when  he  gets  to 
the  spot,  he  finds  that  a  man  has  been  killed.  The 
same  author,  lib.  3,  folio  122,  c.  7,  ''De  officio  corona- 
torum  in  raptu  ▼ii^inum,''  shews  that  the  coroner's  juris* 
diction  in  that  respect  is  limited  to  hearing  an  appeal, 
and  that  he  is  not  to  hold  an  inquest.  The  jurisdiction 
is  founded,  only,  "si  quis  ab  aliquS;  de  raptu  fuerit 
appellatus,  et  factum  recens  fuerit;"  in  which  case 
"  attachietur  appellatus."  Of  the  same  nature  is  the 
coroner's  jurisdiction  "de  pace  et  plagis;"  as  appears 
from  the  following  cap.  8.  "  Si  quis  de  pace  et  plagis 
fuerit  appellatus,"  "  si  plaga  mortalis  fuerit,  et  appel- 
latus inveniatur,  statirn  capiatur,  et  captus  detineatur, 
donee  sciatur  utrum  vulnus  convalescere  possit  vel  non, 
si  autem  non  et  moriatur,  appellati  retineantur  in  pri- 
sonS.  Si  autem  convalescat,  attachietur  appellatus." 
And  in  lib.  ni.,  fol.  146,  cap.  27,  where  the  author 
treats  "De  appello  de  iniquS  combustione,"  a  similar 
course  of  procedure  is  laid  down.     He  says,  "  Si  quis" 
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'•  «de8  allenas  neqniter  combusserit,  et  fugerit^  si  sit  qui  i860, 
aocuset,  et  sequatur,  procedatur  contri  ipsum  sicut  de  The  Qussh" 
alift  feloni&;  si  non,  tunc  inquiratar  Veritas  in  adventu  HsRPoaD^ 
jostitiarionim/'  Fkta^  who  in  other  respects  agrees 
with  BracUm^  omits  to  mention  a  visit  ad  domorum 
fractiones  as  part  of  the  coroner's  duty.  Brittori%  is  a 
very  brief  work,  and  not  of  such  authority  as  the 
others.  Its  language  is  wider^  but  states  the  law  too 
loosely  and  generally.  The  Mirror  of  Justices  is  of  no 
authority  whatever.  It  is  not  even  known  with  certiunty 
when  it  was  written ;  and  it  is  very  probably  a  treatise 
on  the  laws  of  the  Saxons.  The  book  contains  so  many 
gross  inaccuracies  relating  to  the  jurisdiction  of  coro« 
ners^  that  no  one  passage  in  it  can  be  considered  more 
reliable  than  another.  For  instance,  in  the  chapter  from 
which  the  other  side  have  made  citations,  cap.  1, 
sect.  13  {Huffhes*8  translation,  ed.  1768),  it  is  said, 
at  p.  41,  that  if  a  man  be  killed  by  false  judgment, 
the  jury  of  the  coroners  arc  to  "  declare  who  were 
the  judges,  who  the  officers  to  form  the  judgment 
and  who  accessaries,  and  if  of  false  witnesses,  who 
were  they,  and  the  jurors."  Again,  from  the  enume- 
ration, at  p.  42,  of  the  different  kinds  of  accessaries, 
it  appears  that  the  coroner,  according  to  the  author,  was 
to  inquire  of  accessaries  after,  as  well  as  before,  the  fact. 
On  the  same  page  occurs  the  statement  that "  Coroners  also 
ought  to  make  their  views  of  sodomies,  and  of  monstrous 
births  of  children,  who  have  nothing  of  humanity,  or 
who  have  more  of  other  creatures  than  of  man."  These 
passages  are  sufficient  to  shew  that  the  statement  which 
follows,  that  coroners  <<  used  to  inquire  of  burnings,  and 
who  put  to  the  fire,  and  how,"  is  one  to  which  not  the 
smallest  authority  can  attach.     The  statute  of  Mark- 
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1860.  bridge^  52  H.  3.  c.  24.,  enacts  as  follows :  ^  Justiciarii 
The  QusKx  itinerautes  de  caetero  non  amercieDt  yillatas  in  itinere 
Hebforp.  ®"^»  ®^  quod  singuli  duodecim  annorum  non  venerint 
coram  vice-comitlbus  et  coronatoribus,  ad  inquisitiones 
de  roberiis,  et  incendiis,  et  aliis  ad  coronam  spectantibus 
faciend';  dum  tamen  de  villatis  illis  venerint  sufficientes, 
per  quos  hiijusmodi  inquisitiones  plen^  fieri  possint: 
exceptis  inquisitionibus  de  morte  hominis  faciend*,  ubi 
omnes  duodecim  annorum  venire  debent,  nisi  rationa- 
bilem  habeant  causam  absentiae  suae."  Lord  Coke^  com- 
menting on  this  statute,  mentions,  as  one  of  the  mischiefs 
which  it  was  passed  to  prevent  (a),  **  That  when  any 
robbery,  burning  of  houses,  homicide,  or  other  felony, 
was  done,  the  sheriffe,  for  so  much  as  pertained  to  him, 
or  the  coroner  in  case  of  the  death  of  man,  would  sum- 
mon many  townships,  and  sometimes  a  whole  hundred, 
where  twelve  would  serve  to  make  inquiry.'*  And  this 
construction,  reddendo  singula  singulis,  has  always  been 
put  upon  the  statute.  Again,  by  the  Articuli  super 
chartas,-  28  Edw.  1.  c.  3.,  it  is  enacted,  that  (i)  **  Pur 
ceo  que  avant  ces  heures  mults  des  felonies  faits  dedeins 
la  vicrge  ount  estre  depunies,  pur  ceo  que  les  coroners 
de  pays  ne  soient  pas  entermis  denquirer  des  tiels 
maners  des  felonies  dedeins  la  vierge  ;**  ''  ordeine  est, 
que  desormes  in  case  de  mort  de  home,  ou  office  de 
coroner  appent  as  viewes,  et  enquests  de  ceo  faire,  soit 
maund  al  coroner  del  pays,  que  ensemblement  ove  le 
coroner  del  hostel  le  roy  face  loffice  que  appent^  et  le 
metter  en  rolle."  Lord  Cokef  in  a  note  to  this  passage, 
says :  **  This  is  understood  of  felonies  of  the  death  of 
man ;  for  the  inquiiy  of  that  felony  belongs  to  the  office 

(a)  2  Ifut  147. 

(b)  Lord  Coke*B  spelling  is  followed  in  this  citation. 
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of  the  coroner  of  the  Tierge,  and  so  it  is*'  'Mn  this  Act  1860. 
explained^  office  del  coroner  appent  a  viewes  et  enquests  The  Qukex 
de  ceo  feire."  Again>  id  4  InsL  271,  Lord  Coke  saysi  Himoed. 
''  As  the  sherif  in  his  toum  may  inquire  of  all  felonies 
by  the  common  law,  saving  of  death  of  mani  so  the 
coroner  can  inquire  of  no 'felony  but  of  the  deatfar  of 
man,  and  that  super  yisum  corporis :  he  shall  also  inquire 
of  the  escape  of  the  murderer^  of  treasure  trove,  deo- 
dands,  and  wrecks  of  the  sea."  To  the  same  effect  is 
the  statement  by  Staundford^  in  **  Les  Ftees  del  Coran^' 
61  H.:  *'  Cest  estatut  ^  (de  officio  coronatoris)  *^  quaunt 
al  inquisition  a  prender,  extenda  soy  totalement  sur  mort 
person,  per  que  semble  que  le  coroner  ne  pent  inquerer 
dauter  felony,  forsque  de  mort  d'homme.''  The  author 
adds,  that  BrUton^  in  foL  3  of  his  work,  had  expressed 
the  contrary  opinion  '^  Que  il  peut  inquirer  de  rape 
de  femme,  et  de  debruser  de  prisoui  queux  sont  auter 
felonies,  que  nest  morte  d'homme.*'  To  these  authori* 
ties  may  be  added  that  of  Hale^  who,  in  his  Pleas  of  the 
Crowfh  vol.  2,  p.  56  (ed.  1800,  by  Dogherty)^  says: 
''  For  inquisitionSi  Regularly  the  coroner  hath  no  power 
to  take  inquisitions,  but  touching  the  death  of  a  man 
and  persons  subitd  mortuis,  and  some  special  incidents 
thereunto/'  So  again,  at  page  65 :  ^*  I.  By  what  hath 
been  befora  said  it  appears,  that  the  coroner  hath  power 
to  take  an  inquisition  of  felony  of  the  death  of  a  man» 
and  likewise  of  certain  incidents  thereunto.  1.  Of 
accessaries  before  the  £Eict|  but  not  of  accessaries  after* 
2.  Of  the  escape  of  the  manslayer,  that  thereupon  the 
township  may  be  amerced,  which  is  further  confirmed 
by  Stat.  3  H.  7.  c.  L  3.  Of  hb  flight.  4.  Of  his  goods 
and  chattels.  But  he  hath  no  power  to, take  an  inqui- 
sition of  any  other  felony^  though  in  some  cases  he  hath 
▼ox«.  iu«  K  E.  &  B. 
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1860.       power  to  take  appeals  of  other  matters,  as  shall  be  said 

The  QuKui     hereafter.    2   Co.   InstiU  p.  32.     Only  by  custom   in 

HBBro&a     Northumberland  the  coroner  hath  power  to  inquire  of 

other  felonies."    <<  fiut  it  is  said  that  he  may  take  the 

confession  of  him'  that  breaks  prison^  and  upon  his 

record  thereof  the  party  shall  be  hanged." 

**2.  But  although  he  has  power  to  take  an  inquisition 
touching  the  death  of  a  man^  it  must  be  super  visum 
corporis,  and  not  otherwise."  So  in  Com.  Dig.  tit. 
•'Officer,''  «' Coroner,"  (6?.  5.),  headed  "Jurisdiction  of 
the  Coroner.  To  take  an  appeal,  &c.^"  it  is  said :  ''  He  has 
jurisdiction  with  the  sheriff  to  take  an  appeal  of  robbery, 
or  other  felony,  in  the  same  county,  in  the  County 
Court:  by  the  stat^  3  H.  7.  1."  But  in  the  subsequent 
article  (6.  11),  headed, ''To  take  an  indictment,"  it  is 
stated,  "That  the  coroner,  notwithstanding  Magna 
'  Charts,  c.  17,  may  take  an  indictment  upon  the  death 
of  a  man.  2  Imt.  32.  But  only  upon  the  death  of  a  man, 
not  for  other  felony.  4  Inst.  271.  And  this  shall  be, 
super  visum  corporis,  otherwise  it  is  void.  4  Inst.  271. 
H.  P.  C.  170."  [Wightman  J.  In  Bac.  Abr.  tit 
" Coroners^"  (C),  sub.  fin.,  is  this  statement:  "  Accord- 
ing to  some  opinions,  a  coroner  ex  officio  hath  no  power 
to  take  any  indictment,  except  of  the  death  of  a  man." 
And,  in  the  marginal  note  to  that  passage,  "  Without 
custom  he  hath  no  authority  to  take  any  inquisition 
other  than  on  death."]  That  statement  is  in  conformity 
with  the  other  authorities  which  have  been  cited,  most 
of  which  are  there  referred  to. 

(They  were  then  stopped.) 

CocKBURN  C.  J.    I  am  of  opinion  that  this  rule 
roust  be  made  absolute,  for  that  a  coroner  acts  beyond 
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tbe  proper  limits  of  his  oflSce  and  jarisdiction  in  holding       I860, 
an  inquest  upon  a  fire.     We  have  the  authority  of  three     The  Quna 
of  the  very  greatest  expositors  of  the  law  of  England,  to     heefoso. 
the  effect  that  the  power  of  a  coroner  to  hold  inquests  is 
limited  to  cases  of  homicide,  or  violent  death,  and  that 
the  inquest  must  be  held  super  visum  corporis.    This 
is  clearly  laid  down  both  by  Lord  Coke  and  by  Lord 
nale^  in  the  plainest  terms;  and  is  adopted  by  Chief 
Baron   Comyns  without  the  expression  of  the  slightest 
doubt  on  the  subject.     In  the  absence  of  an  express 
enactment  to  the  contrary,  these  authorities  are  amply 
sufficient  to  shew  that  a  coroner  does  not  possess  the 
jurisdiction  which  has  been  contended  for.     Besides, 
there  appears  to  have  been,  from  the  time  of  Edward  I., 
certainly,  if  not  from  an  earlier  period,  down  to  within 
the  last  few  years,  a  uniform  abstinence  by  coroners  from 
the  exercise  of  such  a  jurisdiction.     Had  its  exercise 
formed  part  of  their  duties,  they  would  surely  not  have 
allowed  it  thus  to  fall  into  abeyance.     Independently  of 
these  considerations,  the  Acts  of  the  Legislature  from  time 
to  time,  with  reference  to  coroners,  must  be  regarded  as, 
to  some  extent,  an  exposition  of  the  law  on  the  subject 
For  instance,  coroners  were  at  first  prohibited  from 
taking  fees ;  but  in  process  of  time,  when  men  of  lower 
position  than  had  theretofore  been  the  case,  came  to  fill 
the  office,    the  Legislature,  by  several  statutes,  com- 
mencing with  Stat.  3  H.  7.  c.   L,  provided  for  their 
remuneration  by  fees.     In  each  of  these  statutes  (a) 
the  fees  authorized  to  be  taken  are  limited  to  cases  of 
inquests  on  the  view  of  a  dead  body.     Hence  it  may  be 
inferred  that,  in  the  opinion  of  the  Legislature,  coroners 

(a)  See  these  statutes  enumerated  in  Bae.  Ahr.^  tit  "  Coroners"  (G). 
K   2 
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I86O1  possessed  no  jarisdiction  to  hold  any  other  inquests:  for 
TheQiTBEjf.  otherwise  it  is  reasonable  to  suppose  that  Parliament 
H£RroBo  '^o"'^  liav^  permitted  them  to  take  fees  in  eases  of  arson, 
for  instance,  as  well  as  in  cases  of  death*  The  onl; 
difficulty  arises  upon  the  statute  de  officio  coronatoris, 
and  the  passages  in  Bracton  and  Britton  which  have 
been  referred  to.  The  statute  in  question  says  that  the 
coroner  is  to  go>  not  only  to  the  places  where  any  are 
slain^  or  suddenly  dead,  or  wounded,  bijit  also  ''  where 
houses  are  broken."  This  might  seem  ta  imply  that  he 
is  to  hold  inquests  in  cases  of  burglary  and  house- 
breaking. Mr.  MellUh  has  however,  I  thinkr  removed 
this  difficulty  by  shewing  that  the  statute  was  more  or  less 
an  abridgment  of  the  common  law  on  the  subject,  as  pro- 
pounded by  Bracton;  for  on  reference  to  that  author  we 
find  that  when  he  says  that  the  coroners  ^'accedere  debent 
ad*' ''  domorum  fractiones'*  he  has  in  his  mind  either  a 
case  of  appeal,  or  the  case  of  an  inquest  to  be  held  upon 
the  body  of  a  man  killed  when  the  house  was  broken 
into.  I  think,  also,  that  Mr.  MeUish  has  satisfactorily 
explained  the  meaning  of  the  statute  of  MarUbridget  52 
H.  3.  c.  24.,  so  far  as  language  so  obscure  is  capable  of 
explanation.  I  do  not  say  that  the  question  is  altogether 
free  from  difficult;  :  but  when  we  find  that,  from  the 
time  of  Edward  I.  to  the  present,  the  alleged  jurisdic- 
tion has  never  been  exercised;  that  the  contempo- 
raneous exposition  of  stat  4  E.  1.  stat.  2.  is  consistent  with 
its  non-exercise ;  and  that  great  authorities,  Hawkins 
alone  excepted,  are  unanimously  against  its  existence ;  I 
think  that  our  course  is  clear,  to  the  decision  that  the 
jurisdiction  never  did  exist.  I  give  no  opinion  whether 
or  not  it  is  desirable  that  coroners  should  have  such 
a  jurisdiction.  That  is  a  question  for  the  Legislature, 
not  for  us,  to  determine. 
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WiQHTHAN  J,  The  question  before  us  is  one  of  very  i860, 
general  importance;  and  as  I  understand  that  it  has  The Quesx 
become  the  practice  of  late  years  to  hold  inquests  in  h^iJord 
like  cases,  and  it  does  not  appear  that  there  has  ever 
been  an  express  decision  on  the  point,  I  could  have  wished 
for  more  time  to  look  closely  into  the  authorities,  but 
for  the  clear  opinion  which  the  Lord  Chief  Justice  has 
expressed,  and  with  which  I  am  disposed  to  agree. 
Whatever  the  original  jurisdiction  of  the  coroner  may 
have  been,  it  was^  clearly,  very  considerably  limited  by 
Magna  Charta,  e.  17,  and  has  been,  since  the  statute 
de  officio  coronatoris,  confined  to  the  matters  therein 
mentioned;  the  principal  of  which  is  the  holding 
inquests  on  the  death  of  man  super  visum  corporis, 
and  the  remainder  of  which  must  have  reference  not 
to  inquests  but  to  appeals.  The  principal  ground  upon 
which  I  rely  is  that,  since  that  statute,  there  has  been, 
till  quite  recently,  no  recorded  instance  of  an  exercise 
by  a  coroner  of  the  jurisdiction  now  attempted  to  be 
established.  Lord  Cohe^  in  2  IruL  32,  where  he 
contrasts  the  power  of  the  sheriff  and  of  the  coroner^ 
gives  a  precise  opinion  that  the  latter  has  no  authority 
to  hold  any  other  inquest  than  one  on  a  death,  and 
that  super  visum  corporis.  This  opinion  is  fortified 
by  the  very  high  authority  of  Lord  Hale.  It  is  true 
that  there  is  a  dictum  to  the  contrary  in  Hawk.  P.  C, 
Lib.  IL,  c  9,  sect.  21,  p.  79  (ed.  1824,  by  Cunoood),  where 
it  is  said,  *'  This  statute*'  (de  officio  coronatoris)  <*  being 
wholly  directory,  and  in  affirmance  of  the  common  law, 
doth  neither  restrain  the  coroner  from  any  branch  of  his 
power,  nor  excuse  him  from  the  execution  of  any  part 
of  his  duty,  not  mentioned  in  it,  which  was  incident  to 
his  office  before;  and  from  hence  it  follows,  that  though 
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1860.       tbe  statute  mention  only  his  taking  inquiries  of  the  death 
The  QuEEH    ^^  persons  slain  or  drowned,  or  suddenly  dead;  yet  he 
Hbetobd.     ^^y  ™^  ought  to  inquire  of  the  death  of  all  persons 
whatsoever  who  die  in  prison,  &&"    Again,  in  sect.  35 
of  the  same  chapter,  p.  83,  the  same  author  says :  '*  It 
is  expressly  said  in  some  books  that  a  coroner  hath  no 
power  ex  officio  to  inquire  of  any  felony,  but  only  of  the 
death  of  a  man  upon  view.     And  both  Staundford  and 
Hale  seem  to  speak  doubtfully  of  this  matter  upon  the 
authority  of  those  books ;  and  Sir  Edward  Coke  seems 
expressly  to  declare  his  opinion,  that  a  coroner  hath  no 
power  to  take  an  indictment  in  any  other  case.    Yet 
since  it  is  expressly  declared  by  the  above  mentioned 
statute"  (de  officio  coronatoris)  *'that  a  coroner  ought  to 
inquire  of  the  breakers  of  houses ;   and  it  is  said  by 
Britton  that  he  may  inquire  of  rape,  and  of  the  breach 
of  a  prison  ;  and  such  power  hath  never  been  expressly 
taken  from  him ;  it  seems  hard  to  say  that  he  may  not 
still  make  such  inquiries,  if  he  please."    '*  As  to  the 
authority  of  27  Ass.  65  and  35  H.  6,  pL  27  b.  (a),  which 
are  cited  for  the  maintenance  of  the  contrary  opinion, 
it  may  be  answered  that  this  point  is  not  resolved  in 
either  of  those  books,  but  only  spoken  of  incidentally : 
for  the  very  point  resolved  in  the  Book  of  Assizes  seems 
to  be  no  more  than  this,  that  a  coroner  hath  no  power 
to  take  an  indictment  of  an  accessary  after  the  fact ; 
and  that  which  is  said  in   the  Year  Book  of  H.  6. 
concerning  this  matter,  is  only  brought  in  by  way  of 
argument  concerning  a  point  of  a  quite  different  nature.** 
These  passages,  however,  amount  to  no  more  than  an 
expression  of  opinion,  based  upon  a  comparison  of  the 
ancient  authorities ;  which,  it  must  be  remembered,  are 

(a)  Apparently  a  misprint  for  pL  33  [B]^ 
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always  obscore  and  often  vague.     The  best  guide  to  the        i860, 
discovery  of  the  duties  of  an  ancient  office  is  custom ;     The  Quxnr 
and  in  the  present  case  the  custom  is  opposed  to  the     hbevoad 
existence  of  any  such  jurisdiction  as  that  which  has  been 
claimed  before  us  for  the  coroner. 

(Cbompton  J.  had  left  the  Court.) 

Blackburn  J.  I  am  of  the  same  opinion.  We  are 
called  upon  to  prohibit  the  coroner  from  further  holding 
this  inquest;  on  the  ground  that,  in  holding  it,  he  is 
acting  beyond  his  jurisdiction.  As  to  the  question 
whether  this  is  a  case  in  which  prohibition  lies,  I  think 
it  sufficiently  appeared,  in  the  course  of  the  argument, 
that  it  is.  The  quesUon,  then,  is,  has  the  coroner  thb 
particular  jurisdiction?  It  is  said  that  he  has  it  at 
common  law;  and  that  his  common  law  powers  in 
this  respect  were  left  untouched  by  Magna  Charta. 
Now  there  are  two  methods  of.  shewing  that  a  juris- 
diction exists  at  common  law;  namely,  either  by  proof 
that  it  has  been  actually  exercised,  or  by  the  citation  of 
passages  from  leading  authorities,  decidedly  asserting 
its  existence.  But  in  the  present  case  not  only  can  no 
instance  of  the  exercise  in  fact  of  the  jurisdiction  in 
question  be  adduced,  but  Coke^  Hale  and  Comyns, 
following  Staundfordf  a  great  authority  on  such  a  point, 
all  agree  that  the  coroner  can  hold  no  other  inquest 
than  that  on  view  of  a  dead  body.  The  only  two 
recorded  instances  in  which  a  coroner  has  exercised  any 
other  jurisdiction  were,  both  of  them,  cases  in  the  city 
of  London ;  brought  in  the  Court  of  the  sheriff  and 
coroner  by  way  of  appeal,  and  not  before  tbe^  coroner 
alone  by  way  of  inquisition.     Mr.  Mellish  has  explained 
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1860.  the  distinction  between  the  Court  of  the  coroner  alone 
The  QuKKH  ^^^  that  composed  of  the  sheriff  and  the  coroner 
HwoRD.  together.  On  the  other  hand,  we  find  that,  in  a  case 
reported  in  the  Book  of  Assizes,  27  E,  3.,  foL  141,  pL 
65,  this  Court  sent  back  an  indictment  forwarded  to  it 
by  the  coroner :  giving  as  a  reason,  according  to  the 
report,  that  a  coroner  cannot  hold  an  inquest,  except  on 
a  dead  body,  unless  by  special  writ  directed  to  him  for 
the  purpose.  The  law  is  plainly  laid  down  to.  the  same 
effect  in  Yearb.  35  H.  6.,  pL  33  [B],  fol.  27.  The 
obscure  and  difficult  passages  which  have  been  cited  to 
us  from  The  Mirror^  BrUton,  Braeton  and  Fleta  are  not 
sufficient  to  shew  that  a  coroner  ever  bad  jurisdiction 
to  hold  an  inquest  on  a  fire.  But,  even  if  be  had  it  at 
one  time,  the  authority  of  J7a/e,  Coke  and  Comyns, 
fortified  by  the  general  custom  of  the  office,  is  strong  to 
shew  that  it  waa  taken  away,  at  all  events,  by  Magna 
Charta.  It  is  true  that  it  would  not  be  abrogated  by  mere 
non*user;  but  when  the  non-user  has  prevailed  for  many 
hundred  years  a  strong  presumption  is  afforded  thereby 
against  the  existence  at  any  time  of  that  which  has  been 
thus  in  disuse.  My  brother  Crompton  authorized  me  to 
say  that,  although  the  statute  de  officio  coronatoris  at  first 
raised  a  doubt  in  his  mind,  he  is  satisfied  with  Mr. 
JdelUsh's  explanation  of  it,  and  now  agrees  in  the  view 
lirhich  has  been  expressed. 

CocKBUBN  C.  J.  If  we  did  not  state  our  opinion 
sufficiently  dudng  the  argument,  I  wish  to  add  that  we 
entertain  no  doubt  but  that  a  prohibition  may  issue  to 
a  Court  exercising  criminal  jurisdiction  as  well  as  to  a 
dvil  Court. 

•  .  Rule  absolute. 
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1860. 


B£GiNA  against   WnxiAM  Seageb  Whitb  and  ^^*^ 
Ahn  Fisheb.  £^ 

/nr    A  KENNEDY,  on  Afay  29th,  moved  for  and  A  coroner 
\^  •  .  has  DO  powor, 

obtained  a  rule  calling  on  John  Birt  Davies,  Esq.,  after  holding 

the   coroner  for  the  borough  of  Birmingham,  to  shew  sui^^^Tifiuiii 

cause  why  a  writ  of  certiorari  should  not  issue  to  remove  J^^^^e 

into  this  Court  all  inquisitions  taken  before  him  on  the  J^j^f^^^^ 

Jxidy  of  Emma  Stafford.  ^^"^  ">q^o»<» 

•^  •^  mero  motu, 

It  appeared,  from  the  affidavits  on  which  the  rule  was  on  the  same 

,      .  ...  body;  the 

obtained,  that  there  had  been  two  inquisitions  held  on  first  not 
the  body  of  the  said  Emma  Stafford;  and  that,  under  quashed,  and 
the  first  of  them,  the  jury  found  that  she  had  died  from  melius  inqui- 
natural  causes;  but,  under  the  second,  a  verdict  of  wilful  ^e^^J^^Jd^^ 
murder  was  returned  against  the  defendants  White  and 
Fisher,  who  were  committed  to  prison  by  the  coroner's 
warrant  on  that  charge.     The  rule  was  moved  for  with 
a  view  to  quash  this  second  inquisition. 

Kennedy,  in  moving  the  rule,  argued  that,  the  first 
inquisition  having  been  held  super  visum  corporis,  it 
was  not  competent  to  the  coroner  to  take  a  second,  the 
first  remaining  unquashed,  and  no  melius  inquirendum 
being  awarded.  And  that,  even  if  the  first  should  be 
quashed,  the  coroner  could  only  be  empowered  to  take 
a  second  by  the  order  of  the  Court. 

He  cited  2  Hale's  P.  C,  pp.  68,  59  (ed.  1800,  by 
Dogherty) ;  ^*  If  the  coroner  take  an  inquisition  without 
view  of  the  body,  he  may  take  a  second  inquisition 
super  visum  corporis,  and  that  second  inquisition  is 
good  for  the  first  was  absolutely  void.  2  K  3.  2.,  2\  E. 
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I860.       ^  70.    Bat  if  a  coroner  takes  an  inquisition  saper 

The  QuBBH     ▼isnm  corporis,  and  after  this  another  coroner  takes  an 

Whits.       inquisition  upon  the  same  matter,  the  second  inquisition 

is  Toid,  because  the  first  was  well  taken.     M,  6  IL  2» 

Caran.   107.     CrompL  Justia,  229.  b.     If  a  coroner 

takes  an  inquisition  super  visum  corporis  (as  upon  a  felo 

de  Be),  and  that  is  sent  into  the  King's  Bench  and 

quashed,  the  coroner  may  take  a  new  inquisition  super 

visum  corporis."    Also  Umfremne^s  Lex  Coronatoria,  p. 

136  (ed.  1822,  by  Gruufcm)(p.  220  of  original  edition  of 

1761);  in  which  the  case  of  the  two  inquests  on  Serjeant 

■7enit€y's  servant,  reported  in  Yearb.  2  JS.  3.,  fol.  2.  pL  5, 

and  referred  to  in  the  above  extract  fi:t>m  Hale,  is  cited 

at  length.    And  Hawlu  P.  C,  Lib.  n.,  c.  9,  s.  23  (vol.  2, 

p.  80,  of  CunoootPs  edition),  in  which  the  same  case  is 

thus  spoken  of.    ''It  hath  been  resolved,  that  a  coroner 

may  lawfully  within  convenient  time,  as  the  space  of 

fourteen  days  after  the  death,  take  up  a  dead  body 

out   of  the  grave  in  order   to  view  it,  not  only  for 

the  taking  of  an  inquest,  where  none  hath  been  taken 

before,  but  also  for  the  taking  of  a  good  one,  where  an 

insuflScient  one  hath  been  taken  before."    Also,  Anonym 

mous  (a),  where  "The  Court  granted  a  rule  for  the 

coroner  in  Wenlock  in  com'  Salop  to  take  up  a  body  in 

order  for  a  new  inquisition,  the  former  having  been 

quashed."    And  Rex  v.  Saunders  (6),  where  "  Yarke 

moved  for  leave  for  the  coroner  to  take  up  the  body,  and 

take  a  new  inquisition  according  to  2  Sid.   101   (c), 

Salk.  377  {d),  which  was  granted;   and  it  was  said, 

the    coroner    could  not  do  it  without   leave    of  the 

Court." 

Rule  nisi. 

(a)  I  Strange,  632.  (h)  1  Strange,  167. 

(c)  Barclee*8  Case,  (d)  Regina  v.  Clerk,  1  Salk.  377. 
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It  appeared,  from  the  affidavits  filed  on  shewing  cause  i860. 
against  the  role,  that  the  coroner  had  held  an  inquest  on  The  Quxn 
▼iew  of  the  body  of  Emma  Stafford  on  17th  May  in  ^^^ 
the  present  year,  at  which  a  verdict  of  "  Died  by  the 
▼isitation  of  God"  was  recorded  On  18th  May,  before 
the  body  was  buried,  he  received  further  information, 
opon  the  receipt  of  which  he  deemed  it  hb  duty  to 
bold  a  second  inquest,  being  of  opinion  that  there  was 
occasion  for  further  inquiry ;  and,  jinking  it  expedient 
for  the  furtherance  of  justice  that  the  second  inquest 
shoald  be  held  before  the  marks,  if  any,  on  the  body 
were  effaced  by  decomposition,  he  held  a  second  inquest 
on  the  body  on  21st  May 9  at  which  a  verdict  of  wilful 
murder  was  found  against  fVhite,  as  principal,  and 
Fisher^  as  accessary  before  the  fact.  The  coroner  also 
made  the  following  afiBdavit  **  In  deciding  to  hold  the 
second  inquest^  I  was  partly  guided  by  the  following 
precedents :  Regina  v.  Thomas  Jennings,  for  the  murder 
of  Eleazer  Jenmngs,  wherein  a  second  inquest  was  held, 
the  first  being  unquashed,  and  the  prisoner  was  con- 
victed (and  afterwards  executed)  for  murder,  at  the 
B^Ji»  Lent  Assizes,  1845.  At  the  Warwick  Lent  Assizes, 
1846,  Mary  Marsh,  who  had  been  committed  for  murder 
by  me  opon  a  second  inquisition,  the  first  being  un- 
qnashed,  was  tried  for  that  offence,  and  the  presiding 
Judge,  CoUman  J.,  did  not  express  any  disapproval  of 
the  holding  the  second  inquest,  although  counsel  for  the 
prisoner  had  strongly  drawn  attention  to  the  inquest 
being  a  second,  and  opposed  to  the  first  in  its  finding : 
but  the  prisoner  was  acquitted  on  other  grounds.  There 
was  a  similar  contrariety  of  verdicts  in  the  case  of 
Thomas  Jennings."^ 
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1860.  Field  now  shewed  cause.    The  question  iSj  whether  a 

The  QuBBH     coroner,  after  he  has  held  an  inquest  super  visum  ccfrporis 
Whits.       ®°^  ^^  J"^^  ^*^®  returned  a  verdict,  can  hold  a  second 
inquest  before  a  fresh  jury  (a).     In  favour  of  his  juris- 
diction to  do  so   is  the  following  passage  in  Brittan^ 
t»p.  1,  pi.  (7),  fol.  4  (ed.    1640,  by  Wingate):  «' Et  si 
le  coroner  de  la  premere  enqueste  eyt  suspecion   de 
concelement  de  la  verity  ou  que  mestre  soit  de  plus 
enquere  et  par  autres,  si  enquerge  plusours  foitz.     Mes 
pour  nule  contrariety  de  verdit  ne  change  ne  amenuse 
son  enroulement  en  nul  point".     Which  passage  is  thus 
rendered    in   KelhanCs  translation,  p.   14   (ed.  1762). 
*'  And  if  the  coroner  on  the  first  inquiry  suspect  con- 
cealment of  the  truth,  or  that  there  may  be  occasion  for 
a  further  inquiry,  and  that  by  others,  let  inquiry  be 
made  again  and  again ;  but  let  him  not  on  account  of 
any  contrariety  in  the  verdicts,  change  or  alter  his  in- 
rollment  in  any  point."    Kelham  adds,  in  a  note;  **  By 
others,  i.  e,,  by  other  evidence,  not  by  other  jurors'*;  and 
refers  to  Umfreville's  note  on  this  passage,  in  his  Lex 
Coronataria  (Introduction),  p.  zlv*  (&)•     At  the  place  re- 
ferred to,  Umfreville  translates  the  passage  in Briiton  thus: 
**  And  if  the  coroner  upon  the  first  inquiry  shall  suspect 
the  truth  to  be  concealed,  or  that  it  be  necessary  to 
make  further  inquiry,  and  by  others,  let  his  inquiry  be 
often,  but  in  no  point  to  change  or  alter  his  inrolmentj 
upon  account  of  any  contrariety  in  the  verdicts.** .  And 
the  note   thereon   is  as   follows:  ''This  paragraph  is 
darkly  expressed  by  Britton^  and  requires  some  ezpla- 

.  (a)  That  the  jmy  on  the  second  inquest  was  a  fresh  one  did  not 
appear  on  the  afBdarits,  bnt  was  admitted  by  counsel. 

(A)  See  the  original  edition  of  UrnfrevilU,  1761,     Grindon  (ed,  1822) 
omits  this  note. 
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Mtion;  though   it  may  be  rather  of  speculation  and        I860, 
cariosity  than  use.     The  seeming  difficulty  is  how  to    xhe  Qukbx 
understand  the  author's  meaning,  when  he  tells  us,  the       wbitb. 
further  inquiry  is  to  be  ^  par  autres,'  whether  by  other 
jyarcrss  or  by  other  evidence*,    From  the  conclusion  of  the 
paragraph  which  directs  the  coroner  in  no  point  to  alter 
his  record,  by  reason  of  any  contrariety  in  the  verdict, 
it  might  primS  facie  be  conceived,  that  the  coroner 
might  summon   other  jurore,   to   inquire,   &c.,  which 
might  cause  contradictory  verdicts.     But  the  fact  is  not 
80,  nor  could  the  coroner  summon  a  second  jury ;  nor 
is  the  word  verdict  here  made  use  of  to  be  understood 
of  the  ultimate  finding  of  the  jury,  but  only  of  the 
separate   opinion   of   the  several   villes  summoned   to 
inquire,  which  often  made  further  evidence  necessary, 
and  caused  adjournments.     When  the  ultimate  finding 
was  to  be  received,  and  all  could  not  agree,  the  villes 
were  then  to  be  separately  examined,  and  were  sepa- 
rately required  to  give  their  opinion  ;  and  the  judgment 
of  each  ville  was  then  separately  to  be  recorded  by  the 
coroner,  as  the  ''dicta  utriusque  partis",  but  the  com- 
pleat  verdict,  or  effective  finding,  was  to  be  collected 
**  ex  dicto  roajoris  partis  juratorum,''  from  the  majority 
of  the  jurors  agreeing  one  way :  **ei  standum  est  dicto 
majorispartis  juratorum,"  was  then  record-reasoning;  and 
distinctly  to  specify  and   record  the  "  dicta  utriusque 
partis,**  was  then  the  customary  usage.     And  this  seems 
explained  by  the  Mirrour^  c.  1,  §.  13,  and  confirmed  by 
the  carious  records  communicated  in  the  notes  ad  2  Hale. 
P.  C.  297.     Vid.  Brit.  12.  h.     This  further  inquiry, 
therefore,  is  to  be  understood  as  by  other  evidence;  and 
pot  by  other  jurors,^    Kelham  and  Umfreville^  however, 
misaoderstood  BritUnCs   language.    In  support  of   his 
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1860.       construction  of  it,  Kelham  refers,  in  the  margin,  to  the 
The  QuEui     ^™®  passage  in  the  Mirror  (c.  1,  §.  13);  which,  however, 
contains  nothing  bearing  on  the  question ;  and  also  to 
FUta^  p.  37,  §.  3,  (eA  by  8elden\  which  is  as  follows ; 
**  Et    facta   inquisitione  semel  vcl    pluries,   quotquot 
indictaverint,  statim  capiantur  si  inveniri  possunt,  augere 
enim    poterit    quilibet   coronator    suas    irrotulationes, 
minaere  autem  nequaquam."    This  passage  is  against 
Umfrevilles  construction  of  Britton;^  for  by  an  ^'inqui- 
sition taken  once  or  several  times''  Fleta  must  mean 
several  inquisitions,  not  several  adjournments  of   one 
inquisition.     [Cromptan  J.    If  the  coroner  has  juris- 
diction, mero  motu,  to  hold  a   second   inquest^  what 
necessity  is  there  for  an  application  for  a  melius  inqui- 
rendum in  any  case  ?j     The  object  of  that  writ  was  to 
insure  a  full  inquiry  in  cases  where  the  coroner  male  se 
gessit.     It  ordinarily  went  to  the  sheriff,  not,  except  by 
leave  of  the  Court,  to  the  coroner.    The  passage  cited 
by  the  other  side,  on  moving  for  the  rule,  from  2  Hak, 
P.  C,  pp.  58,  59,  does  not  go  to  the  extent  of  laying 
down  that  in  no  case  can  a  coroner  take  a  second 
inquest,  unless  the   first  was   taken  without  a  view  of 
the  body.     Supposing,  however,  that  such  was  Hal^s 
opinion,  the  case  of  the  double   inquest  on  Serjeant 
Jentieif*s  servant,  which  he  cites  in  support  of  it,  does 
fiot  bear  him  out.    There  are  two  reports  of  that  case 
{Yearb.  2  Bic.  3.,  fol.  2,  and  Yearb.  21  Edw.  4.,  fol. 
70);  and  there  is  nothing  in  either  of  them  to  shew 
that  the  first  inquest  was  not  super  visum  corporis.     On 
the  contrary,  the  report  in  Yearb.  2  Bic.  3.,  fol.  2,  which 
is  as  follows,  states  that  it  was  so.    'Anno  vicesiroo 
E.  4,  quidam  serviens  WiW  Jenney  servientis  ad  legem, 
interfectus  fuit  per  quendam  B.  Petit  in  Com.  Suff.^  et 
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posted  super  Tisum  corporis  idem  B.  Petit  indictUB  fuit        IB60. 
coram   coroDatore,  per  nomen  J5.  Petit  de  tali  villfi  'The  Qubex  " 
vagabond',  ut  principalis  murdrator  cum  aliis  accessoriis,       Wbxtb. 
et  postea  coronator  praeceperit  corpus  interfecti  sepelirL 
£t  po8tc4  idem  fFilP  Jenney  videns  illud  indictamentum 
insafficieos  fieri,  fecit  dictum  coronatorem  et  alios  co- 
mnatores    ejusdem    comitatus    iterum    effodire    extra 
terrain  interfectum  xiv.  dies  sepultum,  et  indictaverunt 
itemm  eundem  R  Petit  suflScienter  cum  aliis  aocessoriis, 
▼idelicet  Wi  Wingfel^  armig.  et  alios  {a\  et  super  hoc 
gravis  clamor  venit  ad  regem  et  quod  esset  contrk  legem, 
et   propter  hoc  omnes  justitiarii  associati  in  camera 
scaccarii  concordaverunt  quod  coronatores  ben^  fecerunt." 
There  is  nothing  in  Yearb,  21  Edw,  4.  70.,  inconsistent 
with  this  statement  of  the  facts.    So  far,  therefore,  from 
the  case  supporting  the  opinion  attributed  by  the  other 
side  to  Haky  it  is  a  direct  authority  the  other  way. 
[Cromptan  J.     It  appears  from  the  report  that  the  first 
inquest  was  insuflScient ;    and  that  inquest  must  have 
been  void  in  point  of  form  at  least    Possibly  the  inqui- 
sition did  not  purport  on  its  fiice  to  be  drawn  up  super 
visum  corporis.     Cockburn  C.  J,    If  two  inquests  may 
be  held  and  two  conflicting  verdicts  returned,  what  is  to 
determine  which  of  the  two  findings  is  to  be  tried  at  the 
Assizes?]    The  last  in  point  of  time  should  be  tried ;  as 
was  done  in  the  case  in  the  Yearbooks.  Lastly,  assuming 
that  the  second  inquest  ought  not  to  have  been  held,  hav- 
ing been  held  it  is  valid.     In  Bex  v.  Bonny  (i)  the  Court 
refused  to  disturb  a  second  inquest  taken  upon  view  of 
a  body  which  was  disinterred  for  the  purpose  after  having 
been  buried  more  than  a  year ;  a  previous  inquest  upon 

(a)  Sic.  (i^)  Carth,  72. 


Whitb. 
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1 860.        It  having  been  then  quashed.  Upon  a  motion  being  made. 

The  QuBBH     *^®^  ^^^  second  inquest,  and  more  than  two  years  from 

the  death,  for  a  melius  inquirendum,  the  Court  said  that 

although  that  proceeding,,  rather  than  a  second  inquest^ 

would  have  been  proper,  considering  the  length  of  time 

that  the  body  had  been  buried,  yet  &ctum  valet  quod  fieri 

non  debet.     [Cockbum  C.  J«     I  am  disposed  to  think 

that,  in   the  case  cited  from  the   Yearbooks^  the  first 

indictment  had  been  quashed  before  the  second  inquest 

was  held.]     There  is  no  trace  of  that  in  the  reports. 

No  Court  appears  to  have  interfered;    but   Serjeant 

Jenney  was  the  only  person  who  procured  the  coroners 

to  hold   the  second  inquest.     In  the  present  case  the 

coroner  is   simply  desirous   of  doing  what   the  Court 

thinks  right.     It  must  be  admitted  there  is  no  decision 

upon  the  subject  except  that  which  has  been  cited ;  nor 

have   any    precedents    but   those    mentioned   in    the 

coroner's  affidavit  been  discovered. 

C  jR.  Kennedy^  in  support  of  the  rule,  was  not  called 
upon. 

CocKBURN  C.  J.  We  are  all  of  opinion  that 
thb  rule  must  be  made  absolute.  We  have  the  autho- 
rity of  Lord  Hah  and  the  uniform  course  of  practice 
in  support  of  the  proposition^  that  a  coroner  cannot 
hold  a  second  inquest  while  the  first  is  existing.  If  tbe 
coroner  were  allowed,  mero  motu,  to  hold  two  inquests, 
the  greatest  inconvenience  might  arise  from  the  incon- 
sistent findings  of  the  respective  juries.  In  holding  an 
inquest,  the  coroner  performs  a  judicial  duty,  and  he  is 
functus  officio  as  soon  as  the  verdict  has  been  returned. 
He  can  hold  no  second  inquest  in  the  same  case  unless 
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the  fint  has  been  quashed  by  this  Court;  nor  can  he        i860, 
inquire  any  further  unless  a  melius  inquirendum  has    The  Qukbk 
beenawaided.  .  ^ -^^ 

WiQHTMAK,  Cbokpton  and  Blackburn  Js.  concurred. 

Rule  absolute  (a). 

(a)  The  rale  was  drawn  up  for  a  certiorari  to  bring  np  the  inqoisition 
of  2lBt  Mi^;  and,  by  content^  that  the  said  inquisition^  when  returned, 
beqaaahed. 
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»«6o-  CASES 

ABGUED  AND  DETERMINED 

IN 

TRINITY  VACATION, 

XXIH.  k  XXIV.  VICTORIA. 


The  Judges  of  the  Court  of  Queen*s  Bench  who  sat  in 
Banc  in  this  Vacation  were : 

WiGHTMAN  J.  I         Hill  J. 

Cbobipton  J.  I  Blackbubn  J. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen^  Bench.) 

Thuriday,  The  QuEEN,  Oil  the  prosecutioD  of  Hans  Riko- 
LAND,  against  The  Burslem  Local  Board  of 
Health. 

[Reported,  \  E.  %  E.  1088.] 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

V'^^SL      Perrins  against   The  Marine    and    General 
Travellers'  Insurance  Company. 

•  [Reported,  2  E.^  E.  324^] 
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1860. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
John  Clark  against  The  Queen.  ^jIThS* 

ERROR  hy  the  defendant  to  reverse  the  judgment  The  Court 
,  .  .    ^  .        .       ,  #       has  power  to 

against  him  on  an  information  in  the  nature  of  a  change  the 

writ  of  quo  warranta    The  venue  in  the  margin  of  the  l^^^ion 

information  was  South  Lancashire;   and  the  informa-  ^f^^^^^ 

tion  called  upon  the  defendant  to  shew  by  what  authority  '*°*^'*^  * 

i^  J  J    siiggestion  on 

he  churned  to  exercise  the  office  of  councillor  of  one  *}^«  record, 

that  the  tnal 

of  the  wards  of  the  borough  o{  LiverpooL    The  defend-  of  theistme 

can  be  more 

ant  traversed  that  he  exercised  the  office  of  councillor,  oonTeniently 

or  claimed  to  be  councillor.    Issue  was  joined  thereon,  coantjof  the 

Then  followed  on  the  record  a  suggestion  by  the  Court  ^^^^^hewi 

of  Queen's  Bench  that  the  trial  of  the  abjve  issue  could  ^^forthe 

be  more  conveniently  had  in  the  county  of  Middlesex,  5^*^  *?^ 

and  therefore,  according  to  the  statute  in  such  case  qnentpro- 

^  ^  oeedingB  in 

made  and  provided,  that  a  jury  of  the  said  county  of  that  oonnty. 

Middlesex  &c.     The  record,  further,  shewed  that  the 

case  was  tried  in  Middlesex  by  a  jury  of  that  county, 

who  found   the  defendant  guilty,  and    judgment   of 

ouster  was  accordingly  entered.     Error  was  assigned, 

on  the  ground  that  the  case  was  tried  before  a  Middlesex 

jary^  and  not  before  a  jury  of  the  county  or  place 

where  the  venue  was  laid ;  and  that  no  law  warranted 

the  trial  of  the  issue  by  such  a  jury,  on  the  suggestion 

that  the   trial  could    be    more    conveniently  had    in 

Middlesex  than  in  Lancashire. 

h  2 
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186a  Brett,  for  the  defendant  (a>     There  has  beeB  a  mia- 

Cu^BLK  trial.  The  venue  was  local,  and  the  Court  below  had 
Tb«  QuEBH.  ^^  power  to  change  it  to  Middlesex  on  the  mere  sugges- 
tion that  the  trial  could  be  more  conveniently  had 
there ;  though  possibly*  had  the  suggestion  been  that  a 
fair  trial  could  not  be  had  in  South  Lancashire,  the 
Tenue  might  have  been  changed.  A  proceeding  by  quo 
warranto  is  not  an  '*  action^'  within  the  purview  of  stat 
3  &  4  W\4.  c.  42.  s.  22.,  which  empowers  the  Court  to 
change  the  venue  in  local  actions :  and  stat  6  &  7  Vtct, 
e.  89.,  under  sect.  5  of  which  the  Court  may  order  the 
▼enue  in  proceedings  by  way  of  quo  warranto  to  be  laid 
in  Middlesex  in  the  first  instance,  contains  no  provision 
for  the  change  to  that  county  of  a  venue  originally  laid 
elsewhere.  The  case  therefore  falls  within  the  old 
statute  of  quo  warranto,  18  Edw.  l^stat.  2.,  by  sect.  2 
of  which  the  venue  must  be  local  and  the  case  tried  in 
its  own  shire.  [fFHSams  J.  The  oM  writ  of  quo 
warranto  is  now  obsolete.]  Although  that  is  so,  it  » 
laid  down  in  pamer^s  Crown  Praetiee,  p.  179,  that  the 
same  incidents  apply  to  the  substituted  proceeding  by 
information  in  the  nature  of  a  quo  warranto* 

MSward,  contri^  was  not  called  upon. 

Williams  J.  We  think  that  the  Court  of  Queen's 
Bench  had  power  to  change  the  venue,  and  that  there 
has  been  no  mis-triaL 

WiLLBB  and  Btlbs  Js.  and  Martin  and  Channell 

Bs.  concurred 

Judgment  affirmed. 

(«)  Before  WiUiamM,  WUles  and  Byk4  Je. ;  Martin  and  Ckmndl  Be. 
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1B60. 


Hodgson  and  others  against  Hooper  and  others,  ^r^, 

ID  JECTMENT  brought,  by  writ  dated  16th  February y  On  2lBt  Au- 
1859,  bj  the  plain tifiB,  the    churchwardens  and  ^iordofa 

manor,  with 
the  cocaent 
of  eertain  of  the  tenants,  granted  to  five  persons,  two  of  whom  were  the  chur^'- 
waxdeos  and  ovenseers  of  the  parish  of  ilf.,  license  to  eodose  Sa.  .2r.  of  the  waste 
of  the  manor ;  and  that  thev  and  their  heirs,  and  all  persons  daiminff  under  them, 
should  and  might  lawfully  hold  the  same,  so  enclosed,  in  trust  for  ^e  puroose  of 
building  a  workhouse  for  the  poor  of  M. ;  rendering  to  the,  then  lord  and  to  au  other 
iotda  of  the  manor  the  yearly  rent  of  5«.  for  the  same  m  eveiy  year  fbr  erer.  This  grant 
was  not  aooording  to  any  custom  in  the  manor,  nor  was  there  any  such  custom.  The 
ehurdiwardens  and  oyerseers  of  M,  immediately  took  possession  of  the  land  the  sabiect 
of  the  gran^  and  built  on  it  a  workhouse  which,  up  to  Midmmmer,  1838,  was  used  $a 
such ;  and  possession  of  the  workhouse  and  land  was  retained  by  the  churchwardens  and 
OTerseers,  or  persons  claiming  through  them,  from  1781  to  1840,  when  they  were  sur- 
rendered to  the  then  lord  of  the  manor,  as  hereafter  mentioned.  In  1817,  the  church- 
waidena  and  oreraeers  of  Jf.  also  took  possession  of  2  r.  10  p.  of  land,  contiguous  to 
that  granted  in  1781 ;  and  retained  possession  of  this  additional  land  also  from  1817  to 
184(X  The  fiTO  jpersons  nominated  as  trustees  of  the  original  land  by  the  grant  of  1781 
all  died  before  lol7,  and  no  heir  of  the  surviTor  came  in  to  claim  a<unittaace  to  it,  after 
dne  ptodamatians  in  the  manor  Court  calling  upon  him  to  do  so.  In  October,  1835^  the 
then  steward  of  the  manor  gave  notice  to  the  churchwardens  of  3f.  to  nominate  other 
tnisteee  in  the  atead  of  tiiose  deceased,  in  order  to  their  admittance  at  the  next  manor 
Court,  to  saye  a  forfeiture.  In  compliance,  the  Testry  of  the  parish  nominated  seven 
fresh  truBtees,  who,  on  27th  October,  1835,  were  admitted  to  both  {ueces  of  land  at  a 
Bumor  Court ;  the  parish  {Miying  a  fine  to  ^e  lord  and  the  lord  grantuiff  the  land  to  the 
seTen  persons  and  their  heirs,  to  hold  by  copy  of  court  roU  and  at  the  wul  of  the  lord,  on 
the  same  trusts  as  in  the  grant  of  1781,  and  at  the  same  yearly  rent  of  60.  From  the 
accounts  of  a  deceased  steward  of  the  manor,  it  appeared  that  tnis  rent  was  paid  to  the 
loid  from  1781  to  1791,  and  from  the  parish  books  of  M,  it  appeared  that  it  was  also  paid 
from  1825  to  1836.  In  January,  1&40,  the  restxy  of  M.  passed  a  resolution  that,  there 
being  no  further  use  for  the  premises  aa  a  workhouse,  the  land  ahould  be  forthwith 
surrendered  to  the  then  lord  of  the  manor  by  the  churchwardens  and  oTorseers,  and  the 
trusteea  appointed  in  1835.  And  in  February,  1840,  that  surrender  was  made  to  the 
then  lord  of  the  manor,  the  surrender  comprising,  in  terms,  the  first  piece  of  land  only, 
but  possession  being  given  to  the  lord,  not  of  it  only,  but  also  of  the  other.  The  loid, 
by  himself  or  by  persons  claiming  under  him,  held  undisturbed  possession  of  both  pieces 
<rf  land  from  February,  1840,  to  ike  time  of  the  present  action. 

On  A  caae  stated,  m  an  action  of  ejectment  Drought,  on  16th  F^fruary,  1859,  by  the 
church  wardens  and  overseers  of  3f.,  to  recover  both  pieces  of  land  from  d^endants,  who 
were  in  possession  and  claimed  under  the  lord  of  the  manor  of  1840,  powto  being  reserved 
to  the  Court  to  draw  inferences  of  fact :  Held,  that  plaintiffs  were  not  entitled  to  recover 
either  piece  of  land.  As  to  the  original  piece,  that  tne  possession  by  plaintifb  under  the 
grant  of  1781  was  at  the  outsetpermissive,  and  had  not,  down  to  and  at  the  time  of  the 
passing  of  atat  3  &  4  ^.  4.  c.  2y.  (JtUy,  1833),  become  adverse ;  plaintiffii  having,  from 
1781  £>wn  to  that  time,  held  either  as  tenants  at  will  or,  at  most,  as  tenants  from  year 
to  year  of  the  lord.  That  such  tenancy  was  determined  by  the  admittance  of  the  cresh 
trustees  for  Hi.  in  October,  1835,  whereby,  within  five  years  from  the  passing  of  stat. 
S&4  W.4.  e,  27.,  a  fivsh  tenancy  at  will  was  created :  which  last  tenancy  was,  within 
twenty-one  years  of  its  inception,  namely,  in  1840,  determined  by  the  lord's  entry  and 
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I860.        overseers  of  the  parish  of  MUcham^  for  the  recovery 

Hodgson      fr^™  ^^  defendanta  of  a  piece  of  land  containing  four 

HoopEB       *^^®  ^^^  ^^"  perches,  or  thereabouts,  situate  in  that 

parish,  on  the  north  side  of  MUcham  Common;  toge- 

resumption  of   ther  with  the  messuaire  or  tenement  and  the  out-offices 

possession.  ° 

As  to  the  and  buildings  thereon,  lately  erected  as  a  workhouse  for 

taken  pos-  the  poor  of  the  said  parish  of  Mitcham,  and  for  a  garden 

by  piaintifb  or  orchard  for  the  further  accommodation  of  the  said 

That  the  lord's  P^^*^'  ^^^  ^"^^  Other  buildings  as  are  now  standing 

toS  TOufd^^t  ''^®''^®"»  ®°^  which  premises  are  now  used  as  an  india- 

bV^^W'i?  f *^bber  manufactory,  with  the  appurtenances. 

before  which,  The  following  case  was  afterwards  stated  by  consent 

namely,  in 

18:)5,  It  was  1.  There  are  either  appendant  to,  or  forming  part  of, 

the  land  to  or  included  in,  the  manor  of  Biggin  and  Tamtoorth,  in 

fresh  trustees  ^^®  county  of  Surrey,  large  commons,  or  commonable 

M itw^'^'  waste  lands,  of   which    the  premises    sought    to    be 

l^'ofwhfch  ''*^^°^®^®^  formed  part  prior  to  1781. 

the  lord  retook       2.  On  2 1st  August,  1781,  the  lady  of  the  manor  of 
possession.  *'  '' 

Biggin  and  Tamworthf  by  the  consent  in  writing  of 

eighteen  persons,  tenants  of  the  manor,  granted  unto 

Foster  Reynolds,  John  Swain,  John   Chesterman,  Joseph 

Sibley  and  James  Oalpin,  license  to  inclose  a  piece  of 

land,  parcel  of  the  common  or  waste  belonging  to  the 

said  manor,  called  Mitcham  Common,  containing  three 

acres  and  two  roods  (being  part  of  the  land  sought  to 

be  recovered),  as  the  same  were  then  staked  out ;  and 

that  they  and  their  heirs,  and   all    persons  claiming 

under  them,  should  and  might  lawfully  hold  the  same, 

so  inclosed,  in  trust  for  the   purpose  of  erecting  and 

building  a  workhouse  for  the  poor  of  the  said  parish  of 

Mitcham,  and  for  a  garden  and  orchard  for  the  further 

accommodation  and  benefit  of  the  said  poor ;  rendering 

to  the  lady  of  the  said  manor,  and  all  other  lords  or  ladies. 
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lord  or  lady,  of  the  said  maDor,  the  yearly  rent  of  6«.  for       i860, 
the  same  in  every  year  for  ever.    The  consent  and     hodosom 
grant  are  entered  on  the  coort  rolls  of  the  manor,  but      go^nu 
the  grant  was  not  according  to  any  custom  of  the  manor; 
and  there  never  was  any  custom  of  the  manor  for  the 
lord  or  lady  of  the  manor  to  grant,  alien,  or  convey  any 
part  of  the  common  or  waste  lands  of  or  belonging  to 
the  manor,  in  the  manner  in  which  the  waste  land 
comprised  in  the  grant  of  2 1st  Augmt,  1781,  was,  or 
purported  to  be,  granted  or  conveyed. 

3.  John  Chesierman  and  Jaeph  Sibley  were  the  then 
churchwardens  and  overseers  of  the  parish. 

i.  The  churchwardens  and  overseers  of  the  parish, 
from  1781,  entered  into  possession  of  the  land  and 
premises;  and  a  poor-honse  or  workhouse  was  duly 
erected  at  the  expense  of  the  parish  upon  the  piece  of 
land,  and  the  workhouse  and  land  were  thenceforth 
used,  and  possession  thereof  had,  by  the  churchwardens 
and  overseers  of  the  parish,  (or  the  accommodation 
and  benefit  of  the  poor  thereof,  until  1838. 

5.  Up  to  and  including  the  year  1836,  the  workhouse 
was  nsed  by  the  churchwardens  and  overseers  of  the 
parish  of  Miteham.  Subsequently  to  the  year  1836,  and 
by  virtue  of  the  Poor  Law  Acts,  the  parish  of  Miteham 
was  included  widi  other  parishes  in  the  Croydon  Union, 
and  the  workhouse  was  from  time  to  time  used  by  the 
guardians  of  the  Croydon  Union,  constituted  under  the 
said  Acts,  for  the  reception  of  the  poor  of  the  parish  of 
Miteham,  until  Midsummer,  1838.  The  guardians  of 
the  poor  of  the  sud  Union  paid  to  the  churchwardens 
and  overseers  of  Miteham  the  annual  rent  of  105L,  in 
respect  of  such  workhouse,  up  to  Midsummer,  1838,  and 
up  to  that  time  the  churchwardens  and  overseers  kept 
the  workhouse  in  repair,  and  disposed  of  the  fruit  or 
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I860.  produce  of  the  garden  and  orchard,  and  annually  a<f- 
HoDosoM  counted  to  the  vestry  of  the  pariah  in  respect  of  the  rent 
Hooinu  *"^  produce.  In  the  year  1838,  the  use  of  the  work- 
house as  a  workhouse  was  abandoned,  but  the  church- 
wardens and  overseers  of  the  said  parish  retained  pos- 
session of  the  land  and  premises^  sold  the  produce  of  the 
land,  and  accounted  for  the  sums  realized  by  such  sale 
in  their  accounts  a&  such  churchwardens  iand  overseers, 
until  FOruary,  1840. 

6.  In  the  year  1817,  the  churchwardens  and  over- 
seers of  the  said  parish  took  possession  of  two  roods  ten 
perches  of  land,  parcel  of  the  said  MUeham  Common 
(the  reibaining  portion  of  the  land  sought  to  be 
recovered),  and  inclosed  the  same,  and  held  possesaoo 
of  and  used  and  enjoyed  the  same,  with  the  residue,  for 
the  benefit  of  the  poor,  until  1838;  and  from  thence  till 
February,  1840^  they  sold  the  produce  thereof,  and 
applied  the  proceeds,  in  manner  mentioned  with  respect 
to  the  rendue  of  the  land* 

7.  Previously  to  6th  Augtut,  1817,  all  the  persons 
originidly  nominated  trusteea  of  the  said  piece  of  ground 
and  premises,  containing  three  acres  and  two  roods,  had 
died ;  and  it  appears  on  the  rolls  of  the  manor  that  the 
homage  presented  to  a  court  baron,  holden  on  2l8t 
May^  1834,  the  deaths  of  the  said  trustees,  and  that  it 
was  not  known  who  was  the  survivor  or  the  heir  of  the 
survivor;  and  there  is  also  an  entry  on  the  court  rolls, 
and  the  fact  is,  that  thereupon  three  several  proclama- 
tions were  made,  according  to  the  custom  oi  the  manor, 
for  the  heir  of  the  surviving  trustee,  or  any  other  person 
claiming  title  to  the  said  premises,  to  come  in  and  be 

:  admitted ;  and  that  the  last  of  such  proclamations  was 

made  on  27th  October,  1835;  and  that,  default  having 

.been  made,  the  bailiff  of  the  inanor  was.  ordered  to 
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Jeite  the  land  as  forfeited  to  the  lord*     Such  proclaroft-        IB60. 
tioQs  and  default  were  duly  enrolled.  Hoogsoh 

8.  On  10th  October,  1835,  the  steward  of  the  manor      Hoopaa. 
ymote  and  sent  the  following  letter  to  the  churchwardens 
of  MUcham. 

^  6  Harjnar  Street,  Red  Lien  Square^ 
10th  October,  1835. 
**  Gentlemenj 

'*  I  beg  to  inform  yon  that  a  general  court  baron  fcMr 
the  manor  of  Biggm  and  Tamworth  will  be  held  at  the 
j^tMnt  /hhj  Miichanh  on  Tuesday  the  27th  instant,  at 
12  o*clock  at  noon ;  and  as  all  the  gentlemen  who  were 
adnntted  tenants  of  the  manor  for  the  land  upon  which 
the  workhouse  is  erected  are  dead,  it  is  necessary  the 
parish  should  nominate  others  in  their  stead,  in  order 
that  they  may  be  admitted  at  the  next  court,  to  save  a 
forfeiture  of  the  estate.  I  shall  therefore  be  obliged  by 
hearing  from  you  upon  the  subject  at  your  eariiest 
conTenienoe^ 

"lam,  &c. 

*'J.E.  Pen/old, 
**  To  the  churchwardens^  ''  Steward.** 

*'  Mitcham^  Surrey.** 
9.  In  the  parish  books  of  Mitcham  there  is  an  entryi 
dated  22nd  October,  1835,  to  the  following  effect.  <' At 
a  vestry  held  this  day,  pursuant  to  public  notice  given 
in  the  church  on  Sunday  last,  for  taking  into  considera* 
tioD  a  notice  received  by  the  churchwardens  from  the 
Reward  of  the  manor  of  Biggin  and  Tamteorth,  to  nomi- 
nate tenants  for  the  land  on  which  the  workhouse  is 
erected,  in  the  stead  of  those  who  are  deceased,  and 
other  business;  Resolved,  'That  the  following  eight 
gentlemen,  being  nominated,  be  requested  to  take  upon 
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1860.  themselves  the  execution  of  the  trust,  with  the  under-  | 
HoDosoM  Standing  that  the  expenses  consequent  thereon  should  i 
Hoopsa.      ^  P*^'^  ^y  ^®  overseers  of  the  poor  of  this  parish.*" 

10.  The  overseers  of  the  parish  paid  to  the  then  lord 
of  the  manor,  or  his  steward,  the  sum  of  79/.  17«*  6tL,  as 
and  by  way  of  fine  in  respect  of  the  admission  of  seven 
of  the  above  mentioned  eight  persons  (the  vicar  not 
being  admitted);  and  there  is  on  the  rolls  of  the  manor 
an  entry,  that  at  a  special  court  baron,  holden  on  27th 
October,  1835,  after  reciting  the  grant  of  21st  August^ 
1781,  and  that  the  said  Fo9ter  JReynoUs  and  the  four 
other  persons  inclosed  the  piece  of  land  whereon  the 
churchwardens  and  overseers  erected  the  workhouse, 
and  converted  the  remainder  into  a  garden  and  orchard 
as  aforesaid ;  aqd  after  reciting  the  proclamations  and 
forfeiture,  and  that  the  lord  had  remitted  the  escheats 
and  forfeiture ;  the  lord  granted  to  the  said  seven  per- 
sons the  said  piece  of  land  and  premises^  to  hold  unto 
them  and  the  survivor  and  survivors  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  of  the  lord  of  the 
manor,  by  the  rod  and  by  copy  of  court  roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor,  in 
trust  for  the  inhabitants  of  the  parish  of  Mitcham,  and 
to  be  surrendered  and  disposed  of  as  they  should,  firom 
time  to  time,  in  public  vestry  assembled,  or  otherwise, 
direct  or  appoint,  so  as  the  aforesaid  customary  heredita- 
ments and  premises  should  be  for  ever  thereafter  used  as 
a  workhouse  for  the  poor  of  the  parish  of  Miicham,  and 
for  no  other  purpose;  yielding  and  paying  the  rent  of 
5«.  a  year,  and  a  heriot,  on  the  death  of  every  tenant,  of 
2/.  2^^  and  a  fine  at  will  on  the  death  or  alienation  of  a 
tenant ;  and  doing  fealty,  suit  of  court,  and  performing 
such  other  services  as  the  customary  tenants  of  the  manor 
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do  or  ought  to  perform.     And  such  seven  persons  were        1860. 
then   admitted  tenants  in  manner  and  form  aforesaid,      Hodosoh 
and  the  fine  for  their  admission  was  set  at  79/.  17«.  6d.f      hoopis. 
and  their  fealty  was  respited. 

11.  It  appears,  from  the  accounts  of  a  deceased  steward 
of  the  manor,  that  the  yearly  rent  of  5^.,  reserved  by  the 
grant  of  2Ist  ^t<^«^,  1781,  was  paid  to  the  lord  from 
1781  to  1791,  and,  from  the  books  of  the  churchwardens 
and  overseers  of  the  parish,  that  it  was  paid  to  the  lord 
from  the  year  1825  to  25th  March^  1836. 

12.  The  guardians  of  the  poor  of  the  Croydon  Union, 
on  8th  Maj/f  1838,  sent  to  the  churchwardens  and 
overseers  of  MUcham  a  notice  in  writing,  under  their 
common  seal,  of  their  intention  to  deliver  up  to  them, 
on  the  24th  June  then  next,  possession  of  the  workhouse 
and  gardens,  land  and  appurtenances  thereto  belonging, 
which  they  then  held  of  them.  The  workhouse  was,  at 
the  same  time,  abandoned  by  the  guardians,  and  pos* 
session  thereof  was  delivered  up  to  the  churchwardens 
and  overseers  of  Mitcham. 

13.  At  a  meeting  of  the  vestry  of  the  parish  of  Mit* 
cham,  held  on  23rd  January ,  1840,  a  resolution  was 
passed  for  surrendering  the  said  piece  of  ground  and 
the  workhouse  and  premises  which  bad  been  erected 
thereon  by  the  parish,  into  the  hands  of  the  then  lord  of 
the  manor;  which  resolution  was  to  the  following  tenor 
and  effect  **  At  a  vestry,  assembled  under  public 
notice  given  as  the  law  requires  for  that  purpose,  to  take 
into  consideration  the  expediency  of  surrendering  and 
disposing  of  the  premises  on  Mitcham  Common,  lately 
used  as  and  for  the  workhouse  of  this  parish,  and  to  give 
directions  to  the  churchwardens  and  overseers  of  the 
poor,  and  the  trustees,  and  all  other  persons  in  whom 
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1860.       such  preiniaes  are  now  vested,  to  surrender  and  dispose 
HoDosoM      ^^   ^^®    *^™®    accordingly,    Edward   fFalmsley,   Esq.^ 
Hoopxiu      churchwarden,  in   the  chair;   present,   Messrs.  James 
Bridger^  churchwarden**  (now  lord  of  the  manor  and 
one  of  the  now  defendants),  **John  Glover  and  John 
Searle,  overseers,   John  Holden    and    Charles  Aspery^ 
guardians,  and"  nineteen  other  vestrymen :  **  Whereas* 
it  appearing  to  this  vestry  that  the  guardians  of  the 
Croydon  Union    have,  ever    since  Midsummer ^  ISSS* 
formally  abandoned  and  delivered  up  possession  to  the 
churchwardens  and  overseers  of  the  poor  of  this  parish 
the  premises  on  Mitcham  Common^  which  had  been  for 
many  years  and  up  to  that  period  used  as  a  workhouse 
for  the  poor  of  this  parish,  and  that  such  premises  are 
now  no  longer  used  or  required  as  such  workhouse ;  and 
it  appearing  also  to  this  vestry  that  the  parish  has  ever 
since  sustained  a  considerable  annual  expense  by  keep- 
ing a  proper  person  to  protect  the  said  premises ;  and  it 
further  appearing  to  this  vestry  that  the  purpose  and 
object  for  which  the  said  premises  were  granted  to  certain 
trustees  for  the  benefit  of  the  parish  by  the  lord  of  the 
manor,  of  whom  such  premises  were  holden,  have  now 
ceased,  and    that  such   trustees   are  liable  to  pay  to 
th6  lord  of  the  manor  a  yearly  quit  rent,  and  to  keep 
the  premises  in  repair;  It  is  unanimously  resolved  and 
agreed,  that  it  is  expedient  and  for  the  benefit  of  this 
parish  that  the  hereditaments  and  premises  heretofore 
used  as  a  workhouse  for  the  poor  of  this  parish  be  sur- 
rendered to  the  lord  of  the  manor  of  whom  the  same  are 
holden,  by  the  churchwardens  and  overseers  of  the  poor, 
and  by  the  trustees  of  the  same,  and  by  all  such  other 
persons  as  may  be  considered  necessary  to  effect  a  legal 
surrender  of  the  said    premises.     And  this  vestry   do 
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hereby  accordingly  authorize  and  empower,  direct  and        I86a 
appoint^  the  churchwardens  and  overBeers  of  this  parish      Hodosow 
and  the  scTen  persons  "  (naming  them)  *Uo  whom  the  said      hoopbb. 
premises  were  granted  in  trust  for  the  inhabitants  of  this 
parish,  and  to  be  surrendered  and  disposed  of  as  they 
should  from  time  to  time,  in  public  Testry  assembled,  or 
otherwise,  legally  direct  and  appoint,  so  as  the  said 
premises  should  be  for  ever  after  used  as  a  workhouse 
for  the  poor  of  this  parish,  and  for  no  other  purpose,  to 
surrender  the  same  premises  into  the  hands  of  the  lord 
of  the  manor  in  such  way  as  may  be  considered  neces- 
sary, in  order  to  relieve  this  parish  and  the  trustees  from 
all  further  expense  and  liability/' 

14.  A  copy  of  this  resolution  was  forwarded  to  Jamei 
Moore^  Esq.,  the  then  lord  of  the  manor,  with  a  letter 
expresdng  the  readiness  of  the  parish  officers  to  *'eze- 
cote  it'' 

15.  It  appears,  by  an  entry  on  the  court  roll,  that,  in 
pursuance  of  the  resolution,  the  then  trustees  of  the 
piece  of  land,  workhouse  and  premises,  and  the  church- 
wardens and  overseers  of  the  parish,  surrendered  the 
same  into  the  hands  of  the  lord,  according  to  the  custom 
of  the  manor ;  and  by  a  surrender-note  under  seal,  taken 
out  of  coart  by  the  steward  of  the  manor,  on  16th 
FAmary^  1840,  and  signed  by  the  trustees,  therein 
described  as  customary  tenants  of  the  manor,  and  by  the 
overseers  and  churchwardens,  described  as  such,  those 
parties,  in  pursuance  of  the  direction  of  the  vestry  meet- 
ing of  the  inhabitants  of  the  parish  of  Mitcham,  contained 
in  the  above  resolution,  surrendered  by  the  rod  into  the 
hands  of  the  lord,  according  to  the  custom  of  the  manor, 
the  said  piece  or  parcel  of  customary  land,  containing 
3  St  2  r.,  together  with  the  messuage  or  premises  for 
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1860.  many  years  and  until  then  lately  osed  as  a  workhouse, 
HoDOMv  &c.,  to  which  said  customary  hereditaments  the  said 
HoopBK.      trustees  were  admitted  tenants  at  the  said  special  court 

baron  holden  on  27th  October,  1835;  to  the  intent  that 

the  lord  might  do  therewith  his  will. 

16.  The  Poor  Law  Board,  for  the  time  being,  were  no 
parties  to  these  surrenders,  or  either  of  them.    Accord* 
ing  to  the  course  of  business  of  the  Poor  Law  Board,  if 
any  application  for  their  consent  to  or  with  respect  to 
such  surrenders  had  been  made  to  them,  such  applica- 
tion and  the  consent  thereto,  if  any,  would  have  been 
entered  on  the  register  for  the  time  being  of  their 
correspondence,  which  register  is  now  in  existence.     On 
searching  such  register  it  is  found  that  no  such  applica- 
tion or  consent  is  contained  therein,  nor  is  there  any 
trace  among  the  documents  of  the  Poor  Law  Board  of 
such  application  having  been  made  or  consent  given. 

17.  Immediately  after  the  aforesaid  surrender  of  the 
3  a.  2  r.  had  been  made,  and  on  the  same  18th  February, 
1840,  one  churchwarden  and  one  overseer  of  the  poor 
of  the  parish  accompanied  the  bailiff  of  the  manor  on 
to  the  said  2  r.  10  p.,  and  delivered  up  the  possession 
thereof  to  the  bailiff.  One  churchwarden  and  one  over- 
seer were  appointed  and  delegated  by  the  two  church- 
wardens and  three  overseers  of  the  poor  of  the  said 
parish  to  deliver  up  possession  as  aforesaid,  as  their  joint 
act  and  on  their  behalf,  and  such  possession  was  so 
delivered  up  accordingly. 

18.  James  Moore,  as  the  lord  of  the  said  manor,  there- 
upon entered  into  and  took  possession  of  all  the  lands 
and  premises,  containing  4a.  Or.  10 p.  James  Moore 
was,  and  continued  to  be,  from  the  year  1803  up  to  the 
time  of  his  death,  which  happened  in  February ,  1851, 
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tbe  lord  of  the  manor;  and  the  defendant  JameM  Bridger        I860. 
became  lord  of  the  manor  in  1867.  Hodosov 

19.  The  defendants  claim  all  and  every  the  said  lands      Ho^p„. 
thiough  the  sud  James  Moore, 

20.  The  license  of  21st  Augu$U  1781,  and  the  grant 
of  27th  October,  1835,  were  neither  of  them  executed 
in  ihfi  presence  of  two  or  more  credible  witnesses,  or 
enroled  in  the  High  Court  of  Chancery  within  six 
calendar  months  after  the  execution  thereof,  and  the 
license  was  not  made  for  a  full  and  valuable  considera- 
tion actually  paid  at  or  before  the  making  of  such 
license.  The  said  2  r.  10  p.  of  waste  land  was  not,  nor 
was  any  part  thereof,  assured  by  deed,  executed  in  the 
presence  of  two  or  more  credible  witnesses,  and  enrolled 
in  the  High  Court  of  Chancery. 

The  questions  for  the  opinion  of  the  Court  were,  First ; 
whether,  at  the  time  of  the  surrender,  in  Fehruary, 
1840,  the  churchwardens  and  overseers  of  Mitcham  had 
any  and  what  estate  or  interest  in  the  premises,  or  any 
part  thereof.  Secondly ;  whether,  at  the  commencement 
of  this  action,  the  churchwardens  and  overseers  were 
entitled  to  the  possession  of  the  land  and  premises,  or 
any  part  thereof,  on  behalf  of  the  parish. 

If  the  answer  to  the  two  questions  were  in  the  aflSr- 
mative,  in  respect  of  any  part  thereof,  then  judgment 
was  to  be  entered  for  the  plaintifis  for  so  much.  If,  in 
the  negative,  then  judgment  was  to  be  entered  for  the 
defendants. 

The  Court  was  to  be  at  liberty  to  draw  such  in- 
ferences from  the  fiicts  stated  as  a  jury  might  have 
drawn. 

Lutkf  for  the  plain tifls.   In  July,  1 833,  when  stat.  3  &  4 
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1860.        Jf^*  4.  e.  27.>  was  passed,  the  possession  by  the  parish 
HoiKiBov     officers  of  MUcham  of  the  lands  and  premises  in  dispute 
HoopKB.      ^^  adversei  and  had  been  so  for  more  than  the  twenty 
years  immediately  preceding ;  they  therefore,  by  reason 
of  that  statute,  then  acquired  the  fee,  and  nothing  has 
since  taken  place  to  divest  them  of  their  freehold  estate. 
The  grant  by  the  lady  of  the  manor,  in  1781,  of  the 
license  to  inclose  part  of  the  waste,  in  conaderation  of 
an  annual  payment  of  5«.  by  the  licensees,  was  in  efiect 
a  grant  of  the  fee ;  the  6j*  being  reserved  as  a  quit  rent,. 
according  to  the  ancient  practice  upon  grants  of  free- 
holds by  lords  of  manors,  not  as  a  rent  service,  wliich  of 
course  could  not  be  reserved  upon  the  grant  of  i^  fee. 
Although,  strictly  speaking^  a  fiee  eould  not  |>ass  by 
grant,  but  only  by  a  feoffment,  or  by  deeds  of  lease  and 
release,  the  Court  is  at  liberty  at  this  dbtance  of  time 
to  presume  that  there  was  such  a  preceding  as  woald 
pass  the  fee  and  thus  effectuate  the  intention  of  the 
parties.     [Blackburn  J.      What  was  their  intention? 
May  it  not  have  been  to  make  the  land  a  copyhold  ?] 
That  cannot  have  been  meant;  for  it  does  not  appear 
that  the  licensees  were  to  hold  the  land  at  the  will  of  the 
lord,  or  according  to  the  custom  of  the  manor;  or  that 
there  was  any  custom  in  the  manor  for  the  lord  to  grant 
parcels  of  the  waste  as  copyhold;  or  that  the  licensees 
were  admitted  in  the  manor  Courti  or  paid  any  fine. 
All  the  incidents  of  copyhold  tenure  were  therefore 
wanting.     On  the  contrary,  the  limitation  in  the  grant 
to  the  licensees  and  their  heirs,  in  consideration  of  the 
annual  payment  of  5«.  to  the  lord  for  ever,  shews  an 
intention  that  the  licensees  should  have  the  land  for 
ever,  and  the  lord  the  rent.     [Blachbum  J.     The  grant 
expresses  that  the  rent  is  to  be  annexed  to  the  lordship 
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of  the  manor;  this  would  evidence  an  intentioni  which,        1860. 
however,  could  not  be  legally  carried  out,  to  create  a      hodo»o» 
perpetual  tenure  of  the  land  by  the  licensees  from  the      „^jj^; 
lord.     Cochbum  C.  J.     How  can  there  be  an  adverse 
holding  of  land  for  which  the  holder  pays  a  rent?]    The 
holding  would,  certainly,  not  be  adverse,  if  the  rent  was 
paid  as  a  rent-service  or  an  acknowledgment  of  tenure ; 
but^  here,  it  was  not  so.     It  appears  from  the  grant  that 
the  kdy  of  the  manor  retained  no  reversion ;  but,  as  is 
said  by  Littktan,  sect.  215  {Co.  Litt  142*  b.),  "Where 
a  man  upon**  ''a  gift  or  lease  will  reserve  to  him  a  rent- 
service,  it  behoveth,  that  the  reversion  of  the  lands  and 
tenements  be  in  the  donor  or  lessor.**    The  licensees 
were  to  hold  the  land,  not  as  tenants,  but  as  owners. 
Their  possession  was  therefore  adverse,  within  the  rules 
laid  down  in  the  notes  to  Nepean  v.  Doe  (a),  as  follows; 
"  Whenever  the  question  arose  "  (u  e.,  before  stat.  3  &  4 
W.  4.   e.  27.)    *' whether   a  particular  claimant  was 
barred  by  having  been  twenty  years  out  of  possession, 
the  mode  of  solving  this  question  was  by  considering 
whether  he  had  been  out  of  possession  under  such  cir- 
cumstances as  had  reduced  his  interest  to  a  riff  hi  of 
entry;  for,  if  he  had,  then,  as  that  right  of  entry  would 
be  barred  by  stat.  21  Jac,  1.  {b)  at  the  end  of  twenty 
years,  the  possession  during  the  intermediate  time  was 
adverse  to  him.    Now,  in  order  to  determine  whether 
the  claimant  had  been  out  of  possession  under  circum- 
stances which  would  turn  his  estate  to  a  right  of  entry, 
it  was  necessary  to  inquire  in  what  manner  the  person 
who  had  been  in  the  possession  during  that  time  held. 
See  Reading  v.  Royston,  Salk.  423.     If  he  held  in  a 

(a)  2  8mitk'»  L.  C.  p.  579.  (ed.  5.)  (5)  Cap.  16. 

VOL.  ni.  M  B.    &   B. 
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I860.        character  incompatible  with  the  idea  that  the  freehold 
H0DO8OH     remained  vested  in  the  claimant,  then,  as  the  case  would 
HooFn.      t^n^ngc  itself  nnder  some  one  of  the  heads  disseisin^ 
abatement^  discontinuance,  deforcement,  or  intrusion,  all  of 
which  expressed  at  common  law  different  modes  of  sub- 
stituting a  freeholder  by  wrong  for  one  by  right,  so  as  to 
make  the  new  comer  tenant  to  the  lord  and  to  a  stranger's 
pr(Bcipe,  see    1  Roll  659,    &c. ;    Co.  Litt.   277,'*  « it 
followed  that  the  possession  in  such  character  was  adverse. 
But  it  was  otherwise  if  he  held  in  a  character  compatible 
with  th6  claimant's  title.     And,  in  order  to  ascertain  in 
what  character  the  person  in  possession  held,  the  Court 
would  look  at  his  conduct  while  in  possession.^    **  It  is 
therefore  apprehended  that  at  the  time  of  the  enactment 
of  3  &  4  W.4.  c.  27.,  the  question  whether  possession 
was  or  was  not  adverse,  was  to  be  decided  by  inquiry 
whether  the  circumstances  of  that  possession  were  suffi- 
cient to  evince  its  incompatibility  with  a  freehold  in  the 
claimant/'    The  question  in  the  present  case,  therefore, 
is,  whether  or  not  the  parish  officers  representing  the 
licensees  under  the  grant  of  1781,  held  in  a  character 
compatible  with  the  defendants*  title.     And  they  clearly 
did  not ;  for,  whether  or  not  that  grant  was  effectual  to 
pass  the  fee,  the  intention  was  that  the  fee  should  pass 
by  it,  and  the  yearly  payment  of  5s.  must  be  taken  to 
have  been  made  with  reference  to  this  intention,  not  as 
a  rent-service,  but  as  a   rent  seek.      [Cockbum  C.  J. 
Suppose  that  the  intention  was  to  convey  the  fee,  but 
that  the  deed  of  grant  was  insufficient  to  pass  the  fee. 
Would  not    the   result  be    that   the  grantees  became 
tenants  at  will  ?     No.     Taylor  v.  Horde  (a)  shews  that 

(a)  1  Burr.  GO. 
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after  twenty  years'  possession  they  would  gain  a  title.  1860. 
In  the  same  way,  a  tenant,  who  enters  nnder  a  void  Hodobov 
lease  which  passes  no  interest  to  him,  gains  a  title  to  the  hoopxb. 
fee,  after  twenty  years'  possession  without  payment  of 
rent ;  Doe  d.  LatudeU  v.  Gawer(a).  And  possession,  gained 
without  committing  a  disseisin,  begins  to  be  adverse  as 
soon  as  the  person  so  in  possession  ceases  to  have  a  right 
to  the  possession;  Doe  d.  Parker  v.  Gregory  (i).  If, 
therefore,  the  grant  in  the  present  case  in  1781  passed 
no  title,  possession  under  it  for  twenty  years  ftom  that 
date  was  adverse,  and  has  now  given  the  plaintifis  a  title 
to  the  fee,  by  reason  of  stat.  3  &  4  W.  A.  c,  27.  m. 
2  and  3.  Assuming,  however,  that  the  plaintifis,  at  the 
time  that  Act  passed,  were  in  possession  merely  as 
tenants  at  will,  sects.  7  and  15  shew  that  the  lord  was,  in 
that  case,  bound  to  enter  or  bring  his  action  within  five 
years  from  that  period.  Sect  7,  which  is  clearly  retro- 
spective, enacts,  ''That  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  person  tlirough 
whom  he  claims,  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined."  And 
sect.  15,  "That  when  no  acknowledgment"  of  the  title 
of  the  peraon  entitled  to  land  or  rent,  "  shall  have  been 
given  before  the  passing  of  this  Act,  and  the  possession 
or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the 

{a)  17  Q.  5.  589.  (h)  2A.fE.  14. 
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1860.        rent,  shall  not  at  the  time  of  the  passing  of  this  Act  have 
H0DQ8OH      ^^^^  adverse  to  the  right  or  title  of  the  person  clairoing 
Hooper.      ^^  ^®  entitled  thereto,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired^ 
make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  interest  at  any  time  within  five  years  next 
after  the  passing  of  this  Act."    The  lord  of  the  manor 
having  failed  to  enter  or  bring  an  action  within  five 
years  from  Jufy^  1833,  when  the  Act  passed,  the  plain- 
tiffs' title  became  indefeasible  at  the  end  of  that  period ; 
Doe  d.   Dayman  v.   Moore  (a).     Assuming  that   the 
admittance  by  the  lord,  in  Octobery  1835,  of  the  nomi« 
necs  of  the  parish,  under  the  mistaken  impression  on  both 
sides  that  the  land  was  copyhold,  was  a  determination  of 
the  tenancy  at  will,  that  was  not  sufficient  of  itself  to 
give  the  lord  a  title ;  he  ought  to  have  made  an  entry 
or  brought  an  action  within  the  five  years  next  after 
July,  1833.     As  he  did  not  do  so,  the  plaintifis,  in  any 
view  of  the  case,  acquired  a  freehold  title  in  Ja/y,  1838, 
which  could  not  be  divested  by  the  surrender  in  1840  to 
the  lord.    Whether,  therefore,  the  plaintifis,  in  1833^  had 
acquired  the  fee  by  adverse  possession,  or  were   then 
tenants  at  will  of  the  lord,  they  are  entitled  to  the  judg- 
ment  of  the  Court 

Bovillf  contr^  First:  This  action  was  brought  in 
1859,  and  for  more  than  the  twenty  years  last  imme- 
diately preceding,  namely,  from  the  year  1835,  the 
lord  of  the  manor  has  been  in  undisputed  possession 
of  the  premises.     In  that  year,  at   all  events,   if  not 

(a)  9  Q,  B.  555. 
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before,  the  nominees  of  the  parish  became  either  tenants        I860, 
to  the  lord  or  grantees  of  a  copyhold  estate,  which  they      Hooobok 
surrendered  to  him  in  1840.     Within  the  twenty  years      Hooria. 
immediately  before  action,  therefore,  there   has  been 
no  possession  adverse  to  the  lord.     Secondly :   If  it  is 
necessary  to  shew  an  earlier  title  in  the  lord,  the  evidence 
to  be  collected  from  the  facts  stated  in  the  case  is  wholly 
inconsistent  with  the  presumption,  suggested  by  the  other 
side,  that  the  intention  of  the  parties  to  the  grant  of 
1781  was  to  pass  the  fee  to  the  then  grantees.     From 
that  year  to  the  present,  there  is  no  evidence  of  any 
belief  on  the  part  of  the  parish  that  they  held  in  fee,  or 
of  any  iutention  on  their  part  to  dispute  the  lord's  right 
to  the  fee.     The  reservation  of  the  5$.  annual  rent  was 
itself  an  admission  that  the  lord  retained  the  fee,  and 
the  whole  circumstances  of  the  case  are  inconsistent 
with  there  having  been  any  adverse  possession  by  the 
parish  or  dispossession  of  the  lord;  and  shew,  rather,  that 
the  parish  were  tenants  at  will,  or  at  most  from  year  to 
year,  to  the  lord,  at  the  time  when  stat  3  &  4  fT.  4.  c.  27. 
passed.    If  so,  that  tenancy  was  determined  and  a  fresh 
tenancy  at  will  created  in  1835,  being  within  five  years 
from  the  passing  of  the  Act,  by  the  admittance  to  the 
land,  by  the  lord,  of  fresh  trustees  for  the  parish.     More- 
over, the  case  finds  that  the  6$.  rent  was  paid  regularly 
from  1781  to  1791,  and  again  from  1825  to  1836.     The 
Court  has  power  to  draw  inferences  of  fact,  and  will  be 
warranted  in  inferring  that  the  rent  was  regularly  paid, 
also,  in  the  years  between  1 791  and  1825.     If  that  be  so, 
the  possession  did  not  commence  to  be  adverse,  as  against 
the  lord,  until  1836,  when  the  payment  of  rent  was  first 
discontinued ;  and  long  before  twenty  years  had  elapsed 
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1860.        from  that  time,  namely,  in   1840,   the  lord  regained 
Hodgson       possession  (a). 


V. 

HOOFSB. 


Lush,  in  reply.     No  answer  has  been  given  to  the 
first  branch  of  the  argument  for  the  plaintifis.     Even 
supposing  that  the  Court  draw  the  inference  that  the  5s. 
was  paid  yearly  to  the  lord  from  1781  to  1836  without 
interruption ;  the  question  remains,  quo  intuitu  was  the 
payment  made  ?    It  is  clear  from  the  case  that  the  pay- 
ment was  not  intended  by  the  parties  to  the  grant  of  1 78 1 
to  be  a  payment  of  rent,  in  the  sense  of  rent-service, 
reserved  upon  a  tenancy  to  the  lord  as  an  acknowledg- 
ment of  his  title;  but  that  the  holding  by  the  grantees 
was  quite  incompatible  with  the  notion   that   the  fee 
remained  in  the  lord.     [Blachbum  J.     Conceding  that 
the  intention  was  that  the  fee  should  pass  by  the  grant, 
the  grant  was,  nevertheless,  insufficient  to  pass  it.     Did 
not  the  grantees,  therefore,  when  let  into  possession, 
become  tenants  at  will  to  the  lord  according  to  the  law 
as  stated  by  Parke  6.  in  delivering  the  judgment  of  the 
Court  in  Doe  d.  Gray  v.  Stanton  (^),  where  be  says : 
'*  There  is  no  doubt  but  that  if  there  be  an  agreement  to 
purchase,  and  the  intended  purchaser  is  thereupon  let 
into  possession,  such  possession  is  lawful,  and  amounts  at 

(a)  BoviU  Airther  argued  that  the  plaintifBs  could  have  acquired  no 
title,  because  thej  did  not  shew  a  conyeyance  of  the  land  to  them, 
enrolled  under  the  Statute  of  Mortmain,  9  G.  2.  c,  36. ;  and  that  stat. 
7  &  8  Vict  c.  101.  s.  73.,  which  enacts  that  conveyances  of  lands  to 
parish  officers  for  the  purpose  of  proTiding  workhouses,  shall  be  good 
and  valid  though  not  enrolled  pursuant  to  stat.  9  G.  2.  c.  36.,  did  not 
apply  to  a  case  like  the  present,  in  which  there  was  no  ground  for  pre- 
suming any  conveyance  at  all.  The  argument  on  this  point  is  however 
omitted,  as  it  was  not  noticed  by  the  Court. 

(b)  IM.j-W.  696.  700. 
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law,  strictly  speaking,  to  a  bare  tenancy  at  will.'*     "  The        I860. 
person  suffered  so  to  occupy  cannot,  on  the  one  hand,      Hodgsoh 
be  considered  as  a  trespasser  when  he  enters,  and  on  the      hooper. 
other  hand,  cannot  have  more  than  the  interest  of  a  tenant 
at  will,  the  lowest  estate  known  to  the  law,"  ?]     A  tenancy  . 
at  will  is  an  ambiguous  expression  used  by  the  law  to 
describe  a  holding  for  an  indefinite  term,  by  one  whom  the 
landlord  can  turn  out  at  any  time.     It  may  be  granted, 
that  if  one  man  lets  another  into  possession  of  land,  on  the 
understanding  between  them  that  he  who  is  let  into  pos- 
session shall  occupy  as  long  as  the  other  pleases,  that  is 
a  strict  tenancy  at  will,  and  possession  under  it  can 
never  be  adverse.     But  if  the  intention  of  both  parties 
is,  that  the   person   let   into  possession   shall   thereby 
acquire  the  fee,  the  possession  given  in  furtherance  of 
that  intention  is  adverse,  although  in  one  sense  it  may 
be   vaguely  described  as  a  tenancy  at  will.     iHill  J. 
What  difference  is  there  in  law  between  the  two  ?]     Per- 
haps  there   is  no  material  distinction   between   them 
during  the  currency  of  twenty  years  from  the  commence- 
ment of  the  possession ;  but  when  that  period  has  elapsed, 
it  becomes  material  to  consider  what  was  the  intention 
of  the  parties,  in  order  to  determine  whether  or  not  the 
possession  was  adverse  during  the  twenty  years.      [Hill 
J.     It  is  laid  down,  in  sect.  70  of  Littleton,  that  *'  if  a  man 
should  make  a  deed  of  feoffement  to  another  of  certaine 
lands,  and  delivereth  to  him  the  deed,  but  not  liverie  of 
seisin;  in  this  case  he,  to  whom  the  deed  is  made,  may  enter 
into  the  land,  and  hold  and  occupie  it  at  the  will  of  him 
which  made  the  deed,  because  it  is  proved  by  the  words 
of  the  deed,  that  it  is  his  will  that  the  other  should  have 
the  land ;  but  he  which  made  the  deed  may  put  him 
out  when  it  pleaseth  him."    And  Lord  Cohe^B  comment 
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1860.       upon  this  is  {a),  '*  Here  it  appeareth,  that  if  the  feofiee 
H0DO8OH     cloth  enter,  he  is  tenant  at  will,  because  he  entreth  (d) 
HooPEK.     "'J  t^^  consent  of  the  feoffor.^    By  that  must  be  meant 
that  the  feoffee  is  not  a  trespasser,  not  that  he  is  a  tenant 
at  will,   strictly  speaking.     [Blackbtarn  J.    In  Dae   d. 
MUbum  v.   Edgar  (c)  the  person   under  whom    the 
defendant  claimed  was  let  into  possession  more  than 
twenty  years  before  action  brought,  under  an  agreement 
to  purchase  an  allotment  accruing  to  the  vendor  ander 
an  Inclosure  Act,  which  provided  that  a  purchaser  let 
into  possession  of  an  allotment  should  have  the  same 
rights  as  the  vendor.    The  person  in  question  had  paid 
interest  on  a  portion  of  the  purchase  money  for  some 
years,  but  never  completed  the  purchase.     It  was  held 
that,  even  after  a  lapse  of  twenty  years,  his  possession 
was  not  adverse  to  the  vendor's  title.     Tindal  C.  J.^  in 
giving  judgment,  said,  *^  The  case  has  been  likened  to 
that  of  a  feoffment  without  livery  of  seisin ;  and  it  has 
been  urged  that,  if  a  party  who  is  let  into  possession 
without  livery,  remain  in  possession  twenty  years,  the 
whole  period  roust  be  deemed  an  adverse  possession  on 
which  he  may  maintain  his   right"     He  then  cites 
Littleton^  sect  70,  and  Lord  Coke'%  comment  upon  it,  as 
showing  that  this  argument  was  unfounded ;  adding^  that 
the  defendant  in  the  principal  case  ''was  let  into  possession 
by  consent  of  the  owner  of  the  land,  and  the  continued 
payment  of  interest  imports  that  he  remained  there  only 
with  the  owner's  permission.*']     That  case  seems  incon- 
sistent with  Doe  d.  Lansdell  v.  Gower  (d).     Moreover, 
in  Doe  d.  MiWum  v.  Edgar  (c),  the  question  whether 
the  purchase  was  completed  was  left  to  the  jury ;  and 

(a)  Co.LUt,67a.  (b)  8ie. 

{€)  2  ^.  iV:  a  498.  502.  {d)  l7Q.B.5e». 
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the  decision  of  the  Court  woald  probably  have  been        i860, 
different  bad  the  finding  been  the  other  way.     In  the      hodqsok 
present  case,  if  the  plaintiffs'  possession  was  adverse,  as      s^oorsR. 
against  the  lord,  in  1833,  when  stat  3  &  4  ^.  4.  c  27. 
passed,  their  title  then  became  absolute.     Even  if  the 
possession  was    not    then   adverse,   but    was  that  of 
tenants  at  will,  the  lord  did  not  ''  make  an  entry  or 
distress  or  bring  an  action  to  recover"  the  land,  within 
five  years  from  1833,  as  he  might  have  done  under  sect. 
15  of  the  Act.    In  the  view  of  the  case,  therefore,  most 
unfavourable  to  the  plaintifis,   the  lord's  title  became 
extinguished  in  1838,  by  reason  of  sect  34,  which  provides 
that,  at  the  end  of  the  period  limited  by  the  Act  to 
any  person  for  enforcing  his  title,  such  title  shall  be 
extinguished  (a). 

Cur.  adv.  vuU. 

CocKBUBN  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  brought  by  the  churchwardens 
and  overseers  of  the  parish  of  Mitcham  to  recover 
certain  lands  and  premises  of  which  the  defendants  are 
in  possession,  deriving  title  fi*om  James  Moore,  lord  of 
the  manor  of  Biggin  and  Tamworth^  in  the  county  of 
Surrey.  The  property  in  dispute  was  formerly  part  of 
the  wastes  of  the  manor  in  question,  and,  as  such,  part 
of  the  lord^s  fireehold.  It  appears  firom  the  case  that, 
on  21st  August,  1781,  the  then  lady  of  the  manor,  by 

{a)  Lush  also  argued  that  the  Statute  of  Mortmain,  9  G.  2.  c,  36.,  had 
no  application  to  the  case ;  citing  PhUpoU  v.  JPresident  and  Governors  of 
Bt.  Georgia  Ebspiial,  and  others,  6  H.  L.  Ca.  338,  and  President,  fc,  of 
ih$  Collide  of  8t,  Mary  Magdalen,  Oxford,  t.  The  Attorney  General^ 
^RL.  Ca.  189.  The  argument  on  this  point  is  omitted  for  the  reason 
stated  in  note  (a),  p.  166,  supra. 
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I860.       consent  of  the  tenants  of  the  manor,  granted  to  five 
Hodgson      persons,  named,  license  to  inclose  three  acres  and  two 
Hoopxiu      '^^^  P*^"^  ^f  ^^^  waste,  and  that  they  and  their  heirs, 
and  all  persons  claiming  under  them,  should  and  might 
lawfully  hold  the  same,  so  inclosed,  in  trust  for  the  pur- 
pose of  erecting  and  building  a  workhouse  for  the  poor 
of  the  said  parish  of  Mitcham,  and  for  a  garden  and 
orchard  for  the  further  accommodation  and  benefit  of  the 
said  poor,  rendering  to  the  lady  of  the  said  manor,  and 
all  other  lords  or  ladies,  lord  or  lady,  of  the  said  manor, 
the  yearly  rent  of  5s.  for  the  same  in  every  year  for 
ever.     The  churchwardens  and  overseers,  in  the  year 
1781,  entered  into  possession,  and,  at  the  expense  of  the 
parish,  erected  a  workhouse,  and  used  and  occupied  it, 
up  to  and  including  the  year  1836,  as  the  workhouse  of 
the  parish.     It  appears,  from  the  accounts  of  a  deceased 
steward  of   the   manor,  that  the    yearly  rent  of  5^., 
reserved  by  the  grant,  was  paid  to  the  lord  of  the  manor, 
from  the  year  1781  to  the  year  1791;  and  it  appears, 
from  the  books  of  the  churchwardens  and  overseers  of 
the  parish,  that  this  rent  was  further  paid  from  the  year 
1825  to  25th  March,  1836.     We  think  ounselves  war- 
ranted to  infer  that  it  was  paid  during  the  interval 
between  1791  and  1825.     On  10th  October,  1835,  the 
five  persons  to  whom  the  license  had  been  granted  in 
1781  being  then  dead,  notice  was  given  to  the  officers 
of  the  parish,  by  the  steward  of  the  manor,  to  nominate 
other  persons  for  the  purpose  of  admission,  to  save  a 
forfeiture.     Seven  persons  were  accordingly  nominated 
and  admitted,  the  parish  paying  a  sum  of  79/.  Vs.  Qd., 
as  a  fine  on  their  admission.     In  this  proceeding  the 
estate  was  treated  by  all  parties,  but,  beyond  all  question, 
erroneously,  as  a  copyhold  tenement.      In  1840,  the 
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parish  officers,  in  conformity  with  a  resolution  of  the        IS60. 
parish  in  vestry  assembled,  surrendered  and  gave  up  the      hodoboh 
premises  to  the  lord  of  the  manor,  and  the  latter  then      „  ^• 
entered  and  took  possession,  and  afterwards  conveyed 
the  premises  to  the  defendants, 
'j  The  plaintifls  claim   to  recover  possession,  on  the 

/  ground  that,  the  parish  having  had  adverse  possession  of 

\  the  premises  for  more  than  twenty  years  at  the  time  of 

^  the  passing  of  stat.  3  &  4  fF.  4.  c.  27.,  the  right  of  the 

lord  was  barred,  and  an  indefeasible  freehold  interest 
acquired  by  the  parish^  which  freehold  interest  was  not 
afterwards  divested  by  what  took  place  on  the  admis- 
sion in   1835,  or  the  surrender  to  the  lord  in  1840. 
The  defendants,  on  the  other  band,  contend  that  the 
possession    of   the  parish,  up  to  the  passing   of  stat. 
3  &  4  fT.  4.  e.  27.,  was  that  of  tenants  at  will,  and  that, 
consequently,  the  lord  had  a  period  of  five  years  from 
(he  passing  of  the  Act,  before  his  right  of  entry  expired; 
chat  within  such  five  years  a  new  tenancy  at  will  was 
created  by  what  took  place  in  1835,  and,  consequently 
a  farther  period  of  twenty-one  years  accrued  to  the 
lord  within  which  the  estate   at  will  might  be  deter- 
mined, and  that,  within  such  twenty-one  years,  namely* 
in  1840,  the  estate  at  will  was  put  an  end  to  by  the 
entry  and  possession  of  the  lord. 

If  the  defendants  are  right  in  the  position  that  the 
parish  officers  were  possessed  as  tenants  at  will  at  the 
time  of  the  passing  of  stat.  3  &  4  ^.  4.  c.  27.,  the 
defendants  must  prevail ;  as  we  are  clearly  of  opinion 
that,  if  the  first  tenancy  was  a  tenancy  at  will,  the 
admission  in  1835  operated  to  create  a  fresh  tenancy  of 
the  same  kind.  If,  before  the  right  of  entry  upon  a 
tenant  at  will  is  gone,  the  tenancy  is  put  an  end  to,  and 
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I860.       a  new  tenancy  at  will   created  by  fresb  agreement 
HoDosoH      express  or  implied,  between  the  parties,  then,  according 
Hoopu.       ^o^l*®  decision  in  Doed.  Bennett  y.  Turner  {a)  (with  which 
we  concur),  a  fresh  right   of  entry  accrues,  and   an 
additional  period  of  twenty  years  must  run  before  that 
entry  would  be  barred.     Whether  such  a  fresh  tenancy 
was  created  or  not  is  a  question  of  fact.    It  is  true  that 
the  admission  in  1835  took  place  under  an  erroneous 
belief  that  the  property  was  copyhold;  but  this  mistake 
does  not  prevent  the  transaction  from  operating  as  what 
we  find  it  really  was,  namely,  a  determination  of  the 
first  tenancy  at  will,  and  the  creation  of  a  new  one; 
inasmuch  as,  the  admission  being  inoperative  to  convey 
a  copyhold  estate,  the  possession  under  it  amounted  in 
point  of  law  to  no  more  than  a  tenancy  at  wilL    The 
right  of  entry  of  the  lord,  after  this,  would  not  be  barred 
by  efflux  of  time  till  1855.     But  in  1840,  long  before  it 
was  barred,  the  lord  of  the  manor,  Mr.  Moore,  actually 
entered,  and  from  that  time  he  and  those  who  daim  under 
him  had  both  possession  and  title  to  the  premises.   This 
being  so,  we  are  brought  back  to  the  question  whether 
the  holding  of  the  plaintifis,  up  to  stat.  3  &  4  /PI  4. 
c.  27.,  was  as  tenants  at  will,  or  whether  their  possession 
had  been  adverse.    It  was  contended,  on  the  part  of  the 
plaintifis,  that  the  intention  of  the  parties  was  that  a 
freehold  interest  should  be  created  (the  grant  of  the 
license  being  to  the  licensees  and  their  heirs  for  ever), 
and  that  the  rent  was  reserved  as  a  quit  rent,  after  the 
manner  of  the  rents  reserved  in  ancient  times  on  tbe 
grant  of  fireeholds  by  lords  of  manors ;  and  that,  although 
such  a  grant  would  not  operate  in  law  as  a  conveyance 

(a)  7M,fW.226. 
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of  the  fireebold,  yet,  the  parties  having  intended  to        I860. 

create  a  freehold  estate,  possession   under  the  grant      hodosoh 

vrould  be  of  a  character  incompatible  with  the  notion  of      hqJpkb. 

a  freehold  title  in  the  grantor,  and  would  therefore  be 

an  adverse  possession.   The  proposition  of  the  plaintifisi 

that,  where  there  is  an  intention  to  convey  a  freehold 

estate,  and  possession  b  given  accordingly,  but,  owing 

to  some  defect  in  the  conveyance  in  point  of  law,  an 

estate  at  will  only  is  created,  possession  under  such 

eircamstances  will  amount  to  an  adverse  possession,  if 

true  in  point  of  law  (a  matter  which  it  is  not  necessary 

to  determine),  must  at  all  events  be  taken  with  this 

qualification,  namely,  that  the  intention  that  the  holding 

should  be  in  the  character  of  a  freehold  must  clearly 

appear.     The  incompatibility  of  the  possession  with  the 

notion  of  the  freehold  remaining  in  the  former  owner 

must  be  fully  established,  or  the  presumption  that  that 

which  in  law  is  an  estate  at  will  was  only  intended  to  be 

such  must  prevail.     But,  in  our  opinion,  the  plaintiffs 

£ul  to  establish  that  there  was,  in  the  present  case,  an 

intention   to  create  a  freehold  estate.     The  so  called 

grant  does  not  purport  to  convey  the  fee  in  the  ordinary 

way.     It  merely  purports  to  grant  a  license  to  inclose 

the  land  and  to  bold  it  in  trust,  paying  a  yearly  rent 

for  the  same.    The  argument  as  to  intention,  arising 

from  the  fiict  of  the  grant  being  made  to  the  grantees 

and  their  heirs  for  ever,  is  met  by  the  reservation  of  a 

yearly  rent;  more  especially  as  this  rent  could  not  be 

effectually  reserved  unless  the  grantor  reserved  to  herself 

the  freehold ;  and  we  can  see  no  reason  why  we  should 

not  give  effect  to  this  reservation.     It  seems  to  us  that 

the  terms  of  the  license  as  strongly  manifested  that  the 

lady  of  the  manor  should  for  ever  have  the  lordship  of 
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1860.        the  land,  as  that  the  licensees  should  hold  the  land  for 
HoDOBOM      ever.    Moreover,  the  fact  of  the  parish  having  submitted^ 
.  Qoop22^      in  1835,  to  the  demand  of  the  lord  to  nominate   fresh 
trustees  for  admission,  at  a  time  when,  from  the  eflfect  of 
the  recent  statute,  had  their  possession  been  adverse^ 
they  would  have  acquired  an  indefeasible  title  against 
the  lord,  is  inconsistent  with  the  notion  of  their  having 
held  as  freeholders.    On  the  contrary,  such  a  proceeding 
is  evidence  of  an  acknowledgment  that  the  freehold 
was  in  the  lord.     See  Doe  d.  Jackson  v.  Wilkinson  (a\ 
Doe  d.  Thompson  v.  Clark  (ft).     Besides  this,  the  pay- 
ment of  the  annual  rent,  even  if  it  did  not  turn  the 
holding  from  a  tenancy  at  will  into  a  tenancy  from  year 
to  year,  (which  would  exclude  all  question  as  to  adverse 
jiossession),  a  question  which  in  the  view  we  take  of  the 
case  it  is  unnecessary  to  consider,  at  all  events  affords 
strong  evidence  that  the  holding  continued  permissive  ; 
and,  as  the  lords  of  the  manor  could,  before  the  statute 
had  run,  have  turned  the  licensees  out  of  possession,  and 
probably  would  have  done  so,  if  at  any  time  they  bad 
refused  to  pay  the  5^.  which  they  had  stipulated  to  pay 
"  for  that  holding,"  we  cannot  but  draw  the  inference 
that  each  successive  payment  of  5s.  was  a  fresh  acknow- 
ledgment that  the  land  was  held  by  the  permission  of 
the  lord  of  the  manor.     It  is  enough  for  the  decision  of 
this  case  that  we  think  that,  on  these  facts,  the  plaintifls 
have  not  established  that  the  holdings  which  originally 
had  been  permissive  had,  before  1833,  become  adverse. 
The  onus  lies  on  them  to  do  so,  and  we  do  not  think 
they  have  succeeded.     If  this  be  so,  the  possession  was 
not  adverse  when  stat.  3  &  4  ^.  4.  c.  27.  received  the 

(a)  3  5.  #  C.  413.  (A)  8  5.  #  C  717. 
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Rojal  assent   The  then  lord  of  the  manor  had  fiye  years       is^O. 
more  during  which  his  right  was  preserved ;   and  he      hodqsoh 
might,  at  any  time  before  1838,  have   entered  and  re-      hoopee 
sumed  possession  of  the  premises. 

We  have  hitherto  spoken  only  of  the  part  of  the 
premises  which  was  comprised  in  the  license  of  1781. 
Besides  this,  the  parish  officers,  in  18179  took  possession 
of  two  roods  ten  perches  of  land,  parcel  of  the  waste, 
and  inclosed  the  same,  and  held  possession  of  it  and 
enjoyed  it  with  the  residue.  The  lord's  right  of  entry 
to  this  portion  of  the  land  could  not,  under  any  view  of 
the  case,  be  barred  before  1837 ;  and,  as  this  portion  of 
the  premises  was  included  in  the  surrender  and  readmit- 
tance  in  1835,  before  the  right  of  entry  was  barred,  and 
was  also  taken  possession  of  in  1840,  the  defendants  are 
equally  entitled  to  this  portion  as  to  the  other. 

We  therefore  answer  the  questions  put  to  us  by  saying 
that,  in  1840,  the  churchwardens  and  overseers  of  the 
poor  had  no  greater  interest  in  the  premises  than  that  of 
tenants  at  will,  or,  at  most,  tenants  from  year  to  year ; 
and,  secondly,  that  they  were  not  entitled  to  the  posses- 
sion of  the  premises  at  the  time  they  brought  the 
action. 

The  result  is  that  there  roust  be  judgment  for  the 
defendants. 

Judgment  for  the  defendants. 
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1860. 


Friday, 
Jtmeldth. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen*8  Bench.) 

Macdonald  against  Longbottom. 

[Reported,  lE.^E.  987.] 


rriday.         Jolly   against  The  Wimbledon  and  Dorkinq 

Railway  Company. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exchequer 
Chamber  on  error  from  that  Court,  1  jB.  jr  <SL  807 .J 


ir«iMi5tii« 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Gbeenough  against  McClelland. 

[Reported,  2  E.  ^  E.  429.] 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Deslandbs  against  Gbegort.  Fn 

June  16th. 

[Reported,  2  E.  ^  E.  610.] 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen*s  Bench.) 

Bbtts  against  Mbkzies.  SrS!' 

[Reported,  I  E.  f^  E.  1020.] 

ZwiLCHENBABT  against  Axbxandbb.  S*^* 

Reported,  in  the  Queen's  Bench  and  in  the  Exchequer 
Chamber  on  error  from  that  Coart,  1  B.  ^  S.  234.] 


WiLET  against  Crawford.  Saturday, 

Jii^Tth. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exchequer 
Chamber  on  error  from  that  Court,  I  B.  ff  S.  253.] 

TOL.  m.  N  E.%&  E. 
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1860. 


Satur 

Saturday]  Leaby,  appellant,  against  Lloyd,  respondent. 

July  7th. 

The  sections  /^ASE  Stated  by  justices  under  stat.  20  &  21   VieL 

coming  undep  \^  "    " 

the  head  of  c.  43. 

in  The  Mer-         On  25th  January,  1860,  George  Lloyd,  the  respondent, 

Ac^lSH^^^^  who  is  tl^B  police  officer  employed  by  The  Newport  Dock 

cJio/^ave'  Company  for  the  protection  of  the  shipping  frequenting 

S^rs^hf  ^^®  Newport  Docks,  within  the  borough  of  Newport^  in 

alone.  the  countv  of  Monmouth,  and  to  prevent  seamen  from 

One  of  these,  ^       •'     ^  . 

sect.  257,  deserting  their  vessels,  laid  an  information,  not  in  writing, 

renders  liable  /.i..*.i  •ii  i 

to  a  penalty  before  one  of  the  justices  for  the  said  t>orough,  against 

who  wll^d^  the  appellant,  Dennis  Leary,  who  keeps  a  sailors'  lodging 

seo-e^terany  house  and  beer-house  at  Newport,  for  having  wilfully 

seaman  or  harboured  certain  seamen  who  had  deserted  their  vessel. 

apprentice 

who  haj8  de-  The  information  was  laid  under  sect.  257  of  The  Mer- 

serted  m)m 

his  ship."  chant  Shipping  Act,  1854,  17  &  18  VicU  c.  104.;  and  a 

Held  that,  in  rr    o         »  ' 

order  to  con-  summons  was  issued  and  served  upon  the  appellant,  who 

nnder  this     •  appeared,  with  his  solicitor,  at  the  Town  Hatt,  Newport, 

must'be  shewn  ^^  Friday,  27lh  January,  1860,  before  two  of  the  justices 

d^^lrt!S^m  ^^  ^^^  s^^^  borough  (by  whom  this  case  was  stated),  to 

\b  9,  British  answer  the  cbarire. 

ship:  and  ** 

that,  inasmuch       The  Summons  recited  that  information  had  been  laid 

as  by  sect.  19 

"  ereiy  British  «'  That  you,  Dennis  Leary,  did  oi:\  22nd  January,  1860, 

ship  must  be  ti  ii.»T  n  -.i 

registered,"  at  the  borough  of  Newport  aforesaid,  then   and  there 

thereby^"  w?  wilfully  harbour  Peier  Smith,  Allen  Mclntyre,  Ferdinand 

?e^8tewd^^  Famin  and   John   Brown,  seamen   who  had   deserted 

shall,  imless 

registered,  be 

recopized  as  &  British  ship,"  proof  that  the  ship  is  registered  most  also  be  giren,  either 

by  the  production  of  the  original  register,  or  by  an  examined  or  certified  copy  of  it,  as 

required  by  sect.  107. 
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from  the  British  ship  SuUana^  knowing  or  having  reason        I860, 
to  believe  such  seamen  to  have  so  deserted."  Lbaet 

Evidence  of  the  witnesses  in  proof  of  the  offence  as       Llotu 
alleged  in  the  summons  was  duly  taken  on  behalf  of 
the  respondent  in  the  presence  of  the  appellant  and  his 
attorney,  who  cross-examined  the  witnesses:  and,  no  cvi*^ 
dence  being  called  by  the  appellant  in  reply,  the  magis^ 
trate   deemed   the   offence  proved,  and  convicted   the 
appellant  in  the  penalty  of  five  pounds,  including  the 
costs,  in  reference  lo  one  Peter  Smithy  one  of  the  seamen 
whom  the  appellant  had  harboured  in  his  house.     The 
appellant,  being  dissatisfied  with  the  determination  and 
conviction   of  the  justices,  duly  applied   in  writing  to 
them  to  state  and  sign  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench  thereon,  which  the  justices 
agreed  to  grant  to  him,  and  he  (the  appellant)  having 
entered  into  a  recognizance  to  prosecute  without  delay 
his  appeal,  and    having  otherwise   complied  with  the 
statute  20  &  21   Vict  c.  43.,  the  said  justices  sUted  and 
signed  the  case  accordingly. 

The  following  evidence  was  adduced  at  the  hearing 
io  support  of  the  information. 

It  was  proved,  by  Samuel  Brewster,  that  he  was  the 
master  of  the  British  ship.   Sultana,  of  Liverpool,  of 
1316  tons  burthen,  then  lying  in  the  Newport  Docks, 
within  the  said  borough,  where  she  had  arrived  a  week 
previously  from  Antwerp;  that  eleven  seamen,  who  were 
on  the  ship's  articles  of  agreement  (which  were  produced) 
and  who  had  arrived  at  the  port  of  Newport  with  him 
in  the  vessel,  had  all  deserted  the  said  ship ;  that  Peter 
Smith,   AUen   Mclntyre,  Ferdinand    Pamin   and   John 
Broum,  named  in  the  summons,  were  four  of  the  eleven 
seamen  who  had  so  deserted ;  that  the  men  signed  the 
M  2 
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1860.       articles  at  Antwerp^  to  come  to  the  port  of  Newport  and 
LiART        froro  thence  to  proceed  to  a  port  in  the  United  States 
Llotd.       ^"^  ^^^^  ^  ^  P^^  ^^  dischai^  in  the  United  Kingdom; 
that  the  men,  having  only  just  commenced  their  yoyage, 
and  having  no  right  to  leave  the  ship,  deserted  either  on 
the  night  of  the  21st  or  23rd  January,  I860,  and  took 
away  all   their  clothes  and  effects  with  them.     The 
official  log  hook  of  the  ship  was  not  produced,  but  it 
was  proved  that  the  aforesaid  P<?/^  Smith,  Allen  Mclntyre, 
Ferdinand  Pamin  and  John  Brown  had  severally  been 
duly  convicted,  on  25th  January,  1860,  at  Newport,  bj 
two  of  the  justices  for  the  said  borough,  of  having 
deserted  from  the  said  vessel.   The  Sultana;  and  had 
been,  each  of  them,  sentenced  to  three  weeks*  hard 
labour  for  that  offence. 

The  appellant's  attorney  here  objected  that  there  was 
no  evidence  before  the  magistrates  that  The  Sultana 
was  a  British  ship.  That  the  evidence  of  the  master 
that  she  was  such,  and  the  production  of  the  articles  of 
agreement  signed  by  the  deserting  seamen,  which  were 
in  the  form  required  by  The  Merchant  Shipping  Act, 
1854,  was  insufficient  proof  of  the  ship  being  a  British 
vessel,  in  the  absence  of  the  certificate  of  registry,  which 
he  contended  ought  to  be  produced.  He  further  con- 
tended that,  in  the  absence  of  the  official  log  book, 
no  legal  evidence  was  before  the  justices  in  proof  of  the 
men  named  in  the  summons  being  deserters. 

The  justices  were  satisfied  with  the  evidence  before 
them  that  the  ship  was  a  British  ship,  and  that  the  sea- 
men named  on  the  summons  had  deserted  from  the  said 
vessel.  Sect  244  of  The  Merchant  Shipping  Act,  1854, 
was  referred  to  in  reply  to  the  appellant's  attorney's 
objection. 
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Mkkael  MUes  proved  that  he  was  the  watchman  em-  1860. 
plojed  on  board  7%^  Sultana  to  watch  ihe  ship  and  T.«A»y 
see  nothing  went  ont  of  her ;  that  he  was  going  on  board  L&oTJXi 
the  ship  at  twenty  minutes  to  six  o*clock  on  Sunday 
nigh^  January  22nd;  that  TTie  Sultana  was  lying 
second  ship  o£F  the  dock  wall,  a  Bremen  ship  being 
DKiored  next  to  her ;  that  he  then  and  there  saw  Leary, 
the  appellant,  standing  on  the  dock  wall,  And  saw  a  bag 
of  clothes  thrown  down  on  the  wall,  and  one  of  Leary^s 
men  take  away  the  bag.  MUee,  concluding  that  seamen 
were  deserting,  seized  the  bag  of  clothes,  and  took  it 
from  the  man  who  was  carrying  it  away,  when  another 
man  (a  sailor)  ran  up  and  said,  **  This  is  my  bag,''  and 
palled  it  away  from  the  watchman.  Leary  stood  by  and 
said  to  the  witness, ''  Mihe,  go  on  board  your  ship.** 
Miles  replied,  **  No,  Leary;  you  are  carrying  on  a  pretty 
game  here  to-night,  and  I  will  report  you  for  it.**  To 
this  accusation  Leary  made  no  reply.  The  watchman 
then  proceeded  on  board  his  ship.  The  Sultana,  and 
in  order  to  reach  her  he  had  to  pass  over  the  Bremen 
ship,  lying  next  the  quay  walL  On  the  deck  of  the 
Bremen  ship  he  saw  beds  and  other  seamen's  effects 
wrapped  up,  and  some  seamen  standing  by.  He  called 
the  mate  of  the  Bremen  ship,  and  asked  him  if  the  beds 
&c.  belonged  to  the  vessel ;  and  the  mate  replied,  in  the 
bearing  of  Leary,  who  was  then  standing  under  the 
Bremen  ship's  bows,  that  they  belonged  to  T/ie 
Subana. 

It  was  then  proved  by  George  Lloyd,  the  respondent, 
that,  in  consequence  of  the  information  he  had  received 
frotn  Captain  Brewster  and  the  watchman  Miles,  he 
went,  with  other  police  officers,  to  the  house  of  the 
appellant,  on  23rd  January,  and  in  his  house  they  found 
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1860.        four  of  the  eleven  men  who  had  deserted,  namelj,  Peter 
X^xART        Smith,  Mclntyre,  Pamin    and   Brawn,  named  in   the 
Li^^jj^       summons.     They  were  in  the  tap  room  openly ;  a  fifth 
man,  on  seeing  the  officers,   ran  away.     The  seamen 
were  taken  to  the  police  station,  and  on  the  following 
day  were  duly  convicted  before  two  justices  and  were 
severally  committed  to  prison^  for  deserting  their  said 
ship  Suliana.     It  was  proved  that  Ltary  was  present 
or  in  his  house  at  the  time  the  deserters  were  so  taken 
out  of  it ;  but  George  Bath,  one  of  the  police  officers 
who  went  with  the  respondent  to  apprehend  the  said 
seamen,  proved  that  he  saw  Leary  in  the  street,  in  the 
evening  of  the  day  on  which  the  said  four  seamen  were 
taken   into  custody,   and  told  him  (Leary)  that   four 
sailors  had  been  apprehended,  in  his  house  for  deserting 
from  The  Sultana.    Leary  replied,  ''Is  that  all?"    The 
witness,  Bath,  said  "  Yes."  Leary  said,  "  There  are  some 
more  there ;  I  don't  want  them  ;  they  came  to  me.    The 
captain  can  have  them  if  he  likes.     They  shall  pay  me 
for  their  board  before  they  get  their  clothes." 

The  appellant's  attorney  having  contended  that  there 
was  no  evidence  to  shew  that  the  bag  of  clothes  thrown 
from,  or  the  efiects  found  upon,  the  Bremen  ship,  were 
part  of  the  effects  of  the  deserting  seamen  from  The 
Sultana,  and  that  the  appellant  did  not  know  the 
men  were  deserters,  the  justices,  looking  at  all  the 
circumstances  proved  in  evidence,  deemed  the  offence 
proved  in  reference  to  Peter  Smith,  and  convicted  the 
appellant  in  the  penalty  of  51,  including  costs,  for  wil- 
fully harbouring  him,  knowing  or  having  reason  to 
believe  he  had  deserted  his  ship. 

The  question  for  the  decision  of  the  Court  was^ 
whether  the  conviction  was  right  or  wrong. 
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No  counsel  appeared  in  support  of  the  conviction.  i860. 

Leabt 
Dowdesmett,   for  the  appellant.     The  justices  were        llo'td 
wrong  in  convicting  the  appellant,  in  the  absence  of 
legal  proof  that  The  Sultana  was  a  registered  British 
ship.    The  conviction  was  under  sect  257  of  The  Mer- 
chant Shipping  Act,  1854,  which  renders  liable  to  a 
penalty  **  every  person  who  wilfully  harbours  or  secretes 
any  seaman  or  apprentice  who  has  deserted  from  his 
ship,"  ^  knowing  or  having  reason  to  believe  such  sea- 
man or  apprentice  to  have  so  done.**    Now,  inasmuch 
as  this  section  occurs  in  Part  IIL  of  the  Act,  by  '*  ship** 
must  be  meant  a  ^'sea-going'*  ship  "registered  in  the 
United  KingdonC^\  sect.   109  declaring  that  the  whole 
of  the  Third  Part  of  the  Act  shall  apply  to  all  such  ships. 
And  by  sect  19,  **  Every  British  ship  must  be  registered 
in  manner^  thereinafter  "mentioned";  "and  no  ship" 
thereby  "required  to  be  registered  shall,  unless  regis- 
tered, be  recognized  as  a  British  ship."    In  order,  there- 
fore^ to  bring  the  appellant  within  the  operation  of  sect. 
257,  it  was  imperative  upon  the  respondent  to  prove  to 
the  justices  that  77le  Sultana  was  a  registered  British  ship. 
The  only  evidence  adduced  for  that  purpose  was  the 
statement  of  the  captain ;  whereas,  by  sect  107,  the  Act 
requires  the  register  to  be  proved,  "  either  by  the  pro- 
duction of  the  original  or  by  an  examined  copy  thereof, 
or  by  a  copy  thereof  purporting  to  be  certiBed  under 
the  hand  of  the  registrar  or  other  person  having  the 
charge  of  the  original."    At  common  law,  no  doubt,  the 
ownership  of  a  ship  might  be  sufficiently  proved  by  parol 
evidence  of  the  possession  of  the  owners  as  owners, 
without  the  aid  of  any  documentary  proof  or  title  deeds 
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I860.        on  the  sabject;  Robertson  v.  French  (a);  and,  in  SuUon 
j.,Ait^       ▼.  Buck  (6),  possession  of  a  ship  ander  a  transfer,  void 
Llotd        ^^^  non-compliance  with  the  then  register  Acts,  was  held 
a  sufficient  title  in  trover  against  a  stranger  for  parts  of 
the  ship,  being  wrecked.    But  the  provisions  of  The 
Merchant  Shipping  Act,  1854,  render  it  imperative  to 
prove  the  registry  and  the  British  character  of  a  ship  in 
the  manner  thereby  required.    Again,  in  the  absence  of 
the  official  log  book,  there  was  no  sufficient  evidence 
before  the   justices  that  the  seamen  were  deserters. 
Sect  244  requires  entries  of  the  commission  of  ofiencea 
by  seamen  to  be  made  in  that  book  and  signed  by  the 
master  and  also  by  the  mate  or  one  of  the  crew,  and 
enacts  that  "  in  any  subsequent  legal  proceeding"  such 
*' entries"  ''shall,  if  practicable,  be  produced  or  proved^ 
and  in  default  of  such  production  or  proof  the  Court 
hearing  the  case  may,  at  its  discretion,  refuse  to  receive 
evidence  of  the  offence."    IBlackbum  J.    Under  that 
section  the  justices  had  a  discretion  to  receive  other 
evidence,  if  they  thought  fit]     Then,  lastly,  there  was 
no  evidence  to  shew  that  the  appellaot  knew  or  had 
reason  to  believe  that /S^mi/A  was  a  deserter.   [fFighimanJ^ 
Surely  there  was  some  evidence  of  that] 

CocKBURN  C.  J.  Upon  the  first  point,  the  Court 
will  take  time  to  consider ;  but  we  all  think  that  there 
is  nothing  in  the  others. 

Cur.  adv.  vuU. 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court  (c).    This  was  an  appeal  against  a  conviction  on 

(a)  4  East,  130.  136, 137.  (*)  2  Taunt.  302. 

(c)  Cockbum  C.  J.,  Wiffhtman  toA  Crompton  Js. 
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an  infonnatioD  under  the  257th  section  of  The  Merchant        1860. 
Shipping  Act,   1854,  for  harbouring  a  deserter  from        LeIbt 
the  British  ship  SuUana.     On  the  hearing,  before  tjie       lwd. 
niagistratesy  no  certificate  of  the  registry  of  the  ship 
having  been  produced,  an  objection  was  taken  that  there 
was  no  proof  that  the  ship  in  question,  which  was  alleged 
to  be  a  British  ship,  had  been  registered  pursuant  to 
the  requirements  of  the  Act  in  question,  and  that  the 
information,  therefore,  could  not  be  sustained.     The 
magistrates  having  oyerruled   this  objection,  the  same 
point  was  taken  before  us  upon  the  hearing  of  the 
appeal;  and  we  are  of  opinion  that  the  objection  is  well 
founded  and  must  prcTail.     After  a  careful  consideration 
of  the  Act,  we  are  of  opinion  that  the  sections  coming 
under  the  head  of  *'  Discipline,''  of  which  the  section 
in  question  is  one,  have  reference  to  British  ships  alone. 
But,  by  the  19th  section,  no  ship,  required  to  be  regis- 
tered, shall,  unless  registered,  be  recognised  as  a  British 
ship.   It  follows  that  in  a  proceeding  in  which  it  becomes 
necessary  to  shew  that  a  ship  is  a  British  ship,  proof  of 
the  ship  having  been  registered  becomes  essential,  to 
invest  the  ship  with  the  character  of  a  British  ship. 
Such  proof  was,  in  the  present  case,  wanting;  and  its 
absence  ought,  in  our  opinion,  to  have  prevented  a  con- 
viction from  taking  place.     We  therefore  hold  that  the 
conviction  was  wrong  and  must  be  reversed. 

Conviction  reversed. 
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Wednesday,      The  QuEEN,  on  the  prosecution  of  the  Chupch- 

January  18th,  ^^  «i-rfc  ^o 

Saturday,  Wardens  and   Overseers  of  the  Poor  of  St. 


Julylth, 


Mart,  Cardiff,  respondents,  against  The 
Company  of  Proprietors  of  the  Glamorgan- 
shire Canal  Navigation,  appellants. 


The  Act  TTPON  an  appeal  to  the    Glamorganshire  Quarter 

appe^ts,  a  Sessions  against  a  rate  for  the  relief  of  the  poor, 

pany,  provided  duly  made  bj  the  respondents  on  19th  Decemler,  1857, 

pimy  shoulcT'  snd  to  which  the  appellants  were  assessed,  the  Sessions 

to^tiTe  be  **  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 

rated  to  all       ^^  jjjg  following  case. 

parhamentaiT  ^ 

and  parochial        The  appellants  are,  and  at  the  time  of  makinir  the  rate 

rates  and  ^'^  ^ 

aasessments 

for  and  in  respect  of  the  lands  and  grounds  to  be  purchased  or  taken  by  the"  "  Company" 

"  in  pursuance  of"  the  *'  Act,  in  the  same  proportion  as  other  lands  lying  near  the  same 

are  or  shaJl  be  rated,  and  as  the  same  lands  and  grounds  so  to  be  purchased  or  taken 

would  be  rateable  in  case  the  same  were  the  property  of  indiyiduals  in  their  natural 

capacity." 

In  pursuance  of  the  Act,  the  Company  purchased  lands  and  made  the  canaL  At  that 
time  the  lands  adjoining  those  so  purchased  were  let  for  use  as  mere  land ;  but  they 
afterwards  greatly  increased  in  Talue,  and,  at  the  time  that  the  rate  now  appalled 
against  was  made,  were  eztensiTely  built  oyer,  and  worth,  if  let  for  the  purpose  of  being 
built  on,  6t2.  per  annum  the  square  yard.  The  ayerage  rateable  yalue,  at  the  time  of 
making  the  rate,  of  the  nearest  land  to  the  canal  which  was  then  still  used  as  mere  land, 
was  about  3^  per  acre  per  annimL  Upon  other  land  acyoining  the  canal,  wharfs,  yards 
and  buildings  had  before  then  been  erected,  the  ayerage  rateable  yalue  of  which  waa 
then  bd,  the  square  yard. 

On  a  case  stated  for  the  opmion  of  this  Court  by  Sessions,  on  an  appeal  by  the  Com- 
pany against  a  poor-rate  made  by  respondents,  for  a  parish  in  which  part  of  the  canal 
was  situate,  to  which  appellants  were  assessed  in  the  same  proportion  as  the  lands  lying 
near  the  canal  were  rated,  as  occupied  at  the  time  the  rate  was  made:  Held,  that 
appellants  were  not  rateable  in  proportion  only  to  the  rateable  yalue  of  the  whole  of  the 
lands  adjoining  the  canal,  considered  as  mere  land ;  but  that  the  true  principle  of  their 
rateability  was  that  the  a^oining  land  coyered  with  buildings  shoidd  be  brought  into 
hotchpot  with  the  acyoining  lands  of  other  descriptions,  and  that  appellants  should  be 
rated  for  the  land  occupied  oy  the  canal  according  to  the  aggregate  yalue,  at  the  time  of 
making  the  rate,  of  the  whole  hind  brought  into  hotchDot :  that  yalue  bein^  the  rent 
which  a  tenant  from  year  to  year  would  giye  for  the  whole ;  in  e8timatin|r  which,  regard 
was  to  be  had  to  that  ]>roportion  of  the  rent  paid  by  the  tenant  of  any  building  standing  on 
the  land,  which  he  miffht  be  supposed  to  pay  in  respect  of  its  site  as  enhanced  in  yuue, 
beyond  the  uncoTcrcd  land,  by  bcbg  built  upon. 
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hereinafter  mentioned  were^  the  owners  and  occupiers        i860. 

of  the  Glamorgamhire  CanaL    Part  of  that  canal,  run-    The  Qcbkv 

ning  nearly  north  and  south,  is  situate  in  the  parish  of  ^     ^* 

St.  Marvy   Cardiff,     By  a  rate  or  assessment  for  the        shibb 
■^  ^  Canal 

relief  of  the  poor  of  the  said  parish,  duly  made  on  19th      Company. 

December^  1857,  and  which  rate  was  duly  allowed  and 
published,  the  appellants  were  rated  as  the  occupiers  of 
that  part  of  the  canal  lying  within  the  said  parish,  and  the 
other  lands,  tenements  and  premises,  occupied  by  them 
within  the  same.  The  Company  of  Proprietors  of  the 
Glamorganshire  Canal  Navigation  were  incorporated 
under  an  Act  of  Parliament  passed  in  the  year  1790, 
30  G.  3.  c.  IxxxiL(a),  entitled  **  An  Act  for  making  and 
maintaining  a  navigable  canal  from  Merthyr  Tidvile,  to 
and  through  a  place  called  The  Bank,  near  the  town  of 
Cardiff,  in  the  county  of  Glamorgan.**  The  said  Act, 
after  a  preamble  reciting  that  the  making  and  maintain- 
ing the  proposed  canal  would  open  communications  with 
several  extensive  ironworks  and  collieries,  and  be  of 
public  utility,  incorporated  the  Company  by  and  under 
the  name  of  "  The  Company  of  Proprietors  of  the  Gla^ 
morganshire  Canal  Navigation,"  and  authorized  and  em- 
powered the  said  Company  to  make  and  maintain  the 
said  canal^  and  to  purchase  and  take  lands  for  the  use  of 
the  undertaking,  and  to  take  certain  rates  and  tolls  from 
persons  using  the  said  canal.  By  sect  67  of  the  above 
Act  it  was  enacted,  *'  That  the  said  Company  of  pro- 
prietors shall  from  time  to  time  be  rated  to  all  parlia- 
mentary and  parochial  rates  and  assessments  for  and  in 
respect  of  the  lands  and  grounds  to  be  purchased  or 
taken  by  the  said  Company  of  proprietors  in  pursuance 

(a)  Local  and  personal,  public. 
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of  this  Act,  in  the  same  proportion  as  other  lands  and 
grounds  lying  near  the  same  are  or  shall  be  rated^  and 
as  the  same  lands  and  grounds  so  to  be  purchased  or 
taken  woold  be  rateable  in  case  the  same  were  the  pro- 
perty of  individuals  in  their  natural  capacity."     The 
above  is  the  only  section  of  the  Act  which  has  reference 
to  the  subject  of  rating  the  Company's  property.     This 
section  was  afterwards  incorporated  in  another  Act,  36 
G.  3.  c.  Ixix.  {a).    By  virtue  of  these  two  Acts,  the 
Company  purchased  and  took  certain  lands,  and  made 
the  canal  and  the  works  connected  therewith,  partof  which 
said  lands  and  premises  lies  within  the  said  parish  of  St. 
Manfy  Cardiff f  and  is  the  property  rated  as  above*    Before 
and  at  the  time  of  the  formation  of  the  smd  canal  and 
the  works  connected  therewith,  the  lands  purchased  and 
taken  by  the  Company  in  the  said  parish  for  the  pur- 
poses of  the  said  canal  and  works,  and  the  lands  adjacent 
and  lying  on  each  side  thereof,  were  of  very  much  less 
value  than  they  are  at  present.     The  whole  of  the  land 
taken  was  at  that  time  let  at  the  usual  rent  given  for 
land  in  the  neighbourhood  of  towns ;  but  now,  owing  to 
the  rapid  increase  of  the  population  and  the  consequent 
need  of  further  house  accommodation  in  Cardiff^  the 
adjoining  land  has  been  extensively  built  over,  and  is  the 
site  of  several  streets  and  squares.     Such  land  is  now 
worth,  when  let  for  the  purpose  of  being  built  on,  %d.  per 
annum  the  square  yard.     The  average  rateable  value  of 
the  land  lying  nearest  to  the  canal  and  towing  path,  on 
the  eastern  side  thereof,  which  is  used  as  mere  land,  is 
about  3/.  an  acre  per  annum.    On  the  western  side  of 


(a)  Local  and  personal,  public  *'  To  amend"  stat.  dOQ,Z.c,  Izxxii., 
"and  for  extending  the  said  canal  to  a  place  called  The  Lower  Layer, 
below  the  said  town/' 
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the  canal  the  lands  and  premises  taken  and  occupied  by 
the  Company  under  the  said  Acts,  are  abutted  upon  by 
whar&  and  yards  in  the  occupation  of  iron  masters  and 
other  private  individuals,  used  for  the  purposes  of  trade 
and  commerce.    These  wharfs  and  yards,  with  the  build- 
ings belonging  thereto,  are  actually  rated  as  wharfs  and 
yards,  at  various  sums  which,  together,  give  an  average 
of  about  5d.   the  square  yard   of  the   land   occupied 
thereby.      Beyond   the  said  wharfs  and  yards  on  the 
western  side,  immediately  adjoining  them,  and  within  a 
short  distance  of  the  Company's  canal  and  the  premises 
connected  therewith,  is  a  quantity  of  land,  separated 
from  the  canal  only  by  the  wharfs,  and  which  is  used 
as  mere  land;  the  rateable  value  whereof,  and  of  the 
other  land  in  the  immediate  vicinity,  was  taken,  for  the 
purposes  of  the  said  appeal,  at  an  average  of  3/.  an  acre 
per  annum.     Until  the  rate,  the  subject  of  appeal,  was 
made,  the  Company  had  been  rated  by  the  said  parish 
in  respect  of  the  said  land  under  the  canal  and  towing 
path,  at  the  sum  of  120L  per  annum  only,  in  respect  of 
the  lands  and  premises  mentioned;  and  that  sum  was 
admitted,  for  the  purposes  of  the  said  appeal,  to  be  the 
full  rateable  value  of  the  lands  and  premises  taken  and 
occupied  by  the  Company  under  the  said  Acts,  situate 
within  the  said  parish,  supposing  the  same  to  be  assessed 
and  rated  at  the  average  annual  rateable  value  of  the 
land,  used  as  mere  land,  lying  nearest  thereto*    By  the 
present  rate  the  appellants  are  rated  for  the  bed  of  the 
canal  and  the  towing  paths  in  the  same  proportion  as 
the  lands  and  grounds  lying  near  thereto  are  rated  in 
the  same  assessment,  and  in  the  same  proportion  in 
which  they  would  be  rated  in  case  they  were  the  pro- 
perty of  individuals  in  their  natural  capacity. 
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I860.  At  the  Quarter  SesdioDS  the  appellants  confined  their 

The  QuBKir    objections  to  the  principles  so  adopted  by  the  respond- 
ents and  involved  in  the  said  assessment.     They  con- 
tended that,  by  the  principle  of  rating  so  adopted  by  the 
parish,  they  were  assessed  at  too  high  an   amount  in 
respect  of  the  lands  occupied  by  the  bed  of  the  canal 
and  the  towing  paths,  and  also  in  respect  of  the  lands 
and  premises  abutted  upon  by  the  wharfs   and  yards. 
They  contended  that,  under  the  provisions  of  the  67th 
section  of  the  Act^  they  were  only  liable  to  be  assessed, 
in  respect  of  their  lands  and  premises,  at  the  rateable 
value  of  land  adjoining  thereto,  if  the  same  had  remained 
mere  land,  and  at  the  time  of  the  rate  was  used  only  for 
purposes  consistent  with  its  retaining   that  character. 
The  Court  of  Quarter  Sessions  found,  for  the  purposes 
of  this  case,  that  the  lands  and  grounds  occupied  by  the 
appellants  were  not  overrated,  if  the  correct  principle 
was  to  rate  their  lands  and  grounds  in  the  same  propor- 
tion as  the  lands  and  grounds  lying  near  were  rated,  as 
occupied  at  the  time  of  making  the  said  rate,  and  as  if 
the  lands  and  grounds  were  the  property  of  individuals. 
But  that  the  appellants  were  overrated,  if  their  lands 
and  grounds  should  have  been  assessed  as  the  lands  and 
grounds  lying  near  thereto  would  have  been,  if  they  had 
continued  to  be  used  as  mere  land. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  principle  of  assessment  adopted  by  the 
respondents  is  based  upon  the  correct  construction  of 
the  provisions  of  the  Act  regulating  the  rating  of  the 
Company's  lands ;  and  whether  the  said  provisions,  and 
the  facts  and  circumstances  disclosed  in  the  case,  war- 
ranted the  order  of  the  Court  of  Quarter  Sessions.  If 
the  Court  should  be  of  that  opinion,  then  the  order  of 
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the  Court  of  Quarter  Sessions  was  to  standi  and  the       i860, 
rate  to  remain  for  the  full  sum  at  which  the  canal  and    ^^^e  Quebn 
premises  had  been  assessed  by  the  respondenU.    If  the   qi^^oroam- 
Coart  should  be  of  the  contrary  opinion,  then  the  rate        ^°J^*J 
was  to  be  amended  by  reducing  it  to  the  amount  of  the     Cornp&ny. 
former  assessment. 

• 

Field  and  Bawen,  for  the  respondents.     The  question 

turns  upon  the  proper  construction  of  sect.  67  of  the 

Act  incorporating  the  appellants,  30  G.  3.  c.  Izxxii. 

By  that  section  the  appellants,  as  proprietors  of  the 

Glamorganshire  Canal^  are  to  be  rated  from  time  to 

time,  amongst  others,  to  parochial  rates  and  assessments, 

in  respect  of  the  lands  and  grounds  to  be  purchased  or 

taken  by  them  for  the  purposes  of  the  Act,  '*  in  the  same 

proportion  as  other  lands  and  grounds  lying  near  the 

same  are  and  shall  be  rated,  and  as  the  same  lands  and 

grounds  so  to  be  purchased  or  taken  would  be  rateable 

in  case  the  same  were  the  property  of  individuals  in 

their  natural  capacity."    The  question  is,  whether  the 

parish  officers,  in  assessing  to  the  poor-rate  the  lands 

purchased  or  taken  by  the  Company,  the  appellants,  are 

to  adopt,  as  the  basis  of  assessment,  the  rateable  value  of 

the  adjacent  lands  and  grounds,  considered  as  mere  land, 

as  it  stood  at  the  time  of  the  passing  of  the  Company's 

Act;  .or  whether  they  are  to  estimate  the  assessment 

according  to  the  present  rateable  value  of  those  lands, 

as  actually  used  and  occupied  at  the  time  of  making  the 

rale.    The  latter  is  the  correct  principle.    At  the  time 

that  the   Company's  Act   was  passed,  an  impression 

existed  that  the  receipt  of  mere  tolls  made  the  recipient 

rateable  to  poor-rate,  although  he  occupied  no  real  visible 

property  in  the  rating  parish,  connected  with  the  tolls. 
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]  860.       Bex  ▼.  NichoUan  (a)  pat  ao  end  to  that  impresskm ;  and 
The  QuuH    since  that  decision  the  Courts  leant  to  such  a  constme- 
Glimobgax-   ^^^^  of  Actsof  Farliameni;,  making  lands  used  for  the 
Ca!^       purpose  of  obtaining  tolls  rateable^  as  excluded  the  tolls 
Company.     fj^Qj  being  taken  into  consideradon  as  an  element  in 
the  rateable  value  of  the  lands.    Thus,  in  Bex  y.  The 
BegenCs  Canal  Company  (&)»  it  was  held  that  land  of  a 
canal  Company,  used  by  them  for  the  purpose  of  the 
canal,  was  rateable  to  poor-rate,  quk  land,  not  in  respect 
of  its  improved  value,  but  in  respect  of  that  which  would 
have  been  its  value  if  it  had  not  been  used  for  the  pur- 
poses of  the  canal:  the  Company's  Act  providing  that 
lands,  whether  covered  with  water  or  not,  and  also  all 
dwelling-houses,  wharfs,  &c.,  belonging  to  the  Company, 
should  be  rateable,  the  lands  according  to  their  quantity 
and  quality,  and  the  dwelling-houses,  wharft,  &c.,  accord- 
ing  to  the  nature  and  respective  uses  thereof;  and  should 
be  assessed  in  like  manner  as  lands  of  a  like  quality, 
and  dwelling-houses,  wharfs,  &c.,  of  a  like  and  similar 
sice  or  nature  in  the  respective  parishes  where  the  same 
should  be  situate,  should  be  assessed.     Bayley  J.,  in 
giving  judgment  said  {c\  **1  think  that  that  land**  (land, 
part  of  which  was  covered  with  water)  **\s  to  be  rated 
in  the  same  manner  as  land  of  the  same  qualify  would 
have  been  if  it  had  not  been  converted  into  a  basin,  or 
applied  to  the  other  purposes  of  the  canal.     If  it  had 
been  intended  that  it  should   be  rated  according  to 
its  improved  value,  the  Legislature  would  have  said  so. 
Indeed,  if  that  be  the  eflfect  of  the  clause,  it  is  wholly 
useless,  as  far  as  the  land  is  concerned,  for  that  would 
be  rateable  for  its  improved  value  if  the  Act  had  not 

(a)  12  East,  330.  (h)  ^B.^C.  720. 

(c)  At  p.  730. 
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contained  a  provision  on  the  subject"    In  Rex  y.  The       1350. 

Leeds  and  Liverpool  Canal  Company  (a)  it  had  already     The  Qubbx 

been  held  that,  when  an  Act  directs  that  canal  tolls  shall   qi^^'rqjlh- 

be  exempt  from  any  taxes,  rates,  &c.,  other  than  such        ■«"" 

as  the  land  which  should  be  used  for  the  purpose  of  the      Companj. 

navigation  would  have  been  subject  to  if  the  Act  had 

not  been  made;   that  goes  to  exempt  the  tolls,  qui 

tolls,  altogether  from  being  rated  in  respect  of  the  line 

of  canal'  so  exempted,  leaving  the   land  rateable   as 

before.      These  decisions  establbh  that    the  rateable 

value  of  land  used  for  a  canal  is  to  be  determined,  under 

Acts  of  Parliament  like  that  before  the  Court,  not  by 

its  improved  value  arising  from  such  use,  but  by  that 

which  would  have  been  its  value  had  it  remained  in  use 

as  land.     They  do  not,  however,  lay  down  that  this 

hypothetical  value  is  to  be  arrived  at  by  reference  to 

the  time  at  which  the  canal  was  formed,  and  not  to  that 

at  which  the  particular  rate  is  made.     But  any  doubt 

upon  that  point  is  cleared  up  by  Rex  v.  TAe  Monnunith- 

Aire  Canal  Company  (i).     The  Company's  Act,  in  that 

case,  provided  that  the  Company  should^  from  time  to 

time,  be  rated  in  respect  of  the  lands  and  grounds  to      ^ 

be  taken,  and  the  buildings  to  be  erected  by  them,  in 

the  same  proportion  as,  and  not  at  any  higher  value  or 

improved  rent   than,  other  lands,  grounds  and  build* 

ings  adjacent  were  or  should,  for  the  time  beings  be 

rated,  and  as  the  lands,  grounds  and  buildings,  to  be 

taken  and  erected  by  them,  would  have  been  rateable, 

ID  case  they  had  continued  in  their  former  state,  and 

not  been  used  for  the  purposes  of  the  undertaking.    The 

adjacent  lands  and  buildings  having  improved  in  value, 

(a)  5  Eoit,  S25.  (6)  SA.iR  619. 

VOL.  m.  O  B.  &  B. 
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I860,  from  the  time  of  the  commencement  of  the  under- 
The  QuxKir  taking,  partly  in  consequence  of  the  undertaking  having 
Glamorgah-   ^^^^  carried  into  effecj,  partly  from  independent  caoses, 

C^a?        ^^^^  Court  held  that  the  land  and  buildings  used  for  the 
Companj.     canal  were  to  be  rated  at  the  value  which  the  adjacent 
lands^  &c.,  bore  at  the  time  of  the  rate;    and  not  at  the 
value  which  these  latter  bore  at  the  commencement  of 
the   undertaking,  nor  at  that  which  they  would  have 
borne  at  the  time  of  the  rate  if  the  undertaking  had  not 
been  carried  into  effect     And  the  Court  came  to  this 
conclusion,  although,  during  the  forty  years  which  had 
elapsed  from  the  passing  of  the  Act  to  the  time  of  the 
question  being  raised,  the  rate  had  always  been  made 
'according  to  the  original  value  of  the  lands  adjacent 
The  principle  of  that  decision  is  directly  in  favour  of 
the  contention  of  the  respondents  in  the  present  case ; 
although  the  language  of  the  Act,  there,  was  rather 
larger  than  that  of  the  present  appellants*  Act,  inasmuch 
as  it  expressly  referred  to  the  value  at  which  the  adja- 
cent I&nds,  &c«,  were  or  should,  for  the  time  being,  be 
rated.     The  present   Act  does  not  specify  "the  time 
being,^  but  it  refers  to  the  proportion  at  which  adjacent 
lands,  &c.,  '<  are  or  shall  be  rated."    In  all  cases  of  this 
description  the  object  of  the  Legislature  is  to  leave  the 
land  taken  by  the  Company  to  be  rated  fit>m  time  to 
time  just  as  it  would  have  been  if  the  Company  had 
not  taken  it ;   giving,  as  the  test  of  its  rateable  value 
from  time  to  time,  that  of  the  lands  adjacent.      [Cocil- 
bum  C.  J.     If  BO,  might  not  a  difficulty  arise,  if  there 
was  a  difference  in  the  value  of  the  lands  adjacent  on 
the  opposite  sides  df  the  canal  ?]     In  such  a  case  the 
Sessions  would  strike  an  average.     The  appellants'  Act 
makes  their  lands  and  grounds  rateable  in  the  same 
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proportion  as  other  lands  and  grounds  *^  lying  near  the  iseo. 
same."  Those  lands,  &c.,  can  be  ascertained  with  as  The  Qubsh 
much  certainty  as  though  they  had  been  scheduled  Gi^„oiiaAH- 
to  the  Act.  What  constitutes  "  lying  near"  is  a  ques-  g™* 
tion  of  fact  for  the  Sessions ;  and  they  have  found  as  a  Companj. 
feet  that  the  lands  and  grounds  occupied  by  the  appel- 
lants are  not  overrated,  if  the  correct  principle  is  to 
rate  them  in  the  same  proportion  as  the  lands  and 
grounds  lying  near  were  rated,  as  occupied  at  the  time 
of  making  the  rate,  and  as  if  the  lands  and  grounds 
were  the  pioperty  of  individuals.  The  appellants  will 
rely  upon  Retina  v.  7%€  Grand  Junction  Canal  Com- 
pany (a).  The  Company,  in  that  case,  were,  under  their 
Acts  of  Parliament,  to  be  rated  in  respect  of  their  lands 
and  grounds  already  purchased  or  taken^  or  to  be  pur- 
chased or  taken,  and  all  warehouses  and  other  buildings 
to  be  erected  by  them^  in  the  proportion  that  other 
lands,  grounds  and  buildings  lying  near  the  same  were 
or  should  be  rated^  and  as  the  same  lands,  grounds  and 
buildings  would  be  rateable  in  case  the  same  were  the 
property  of  individuals  in  their  natural  capacity.  When 
(he  canal  was  made,  the  land  taken  for  and  that  adjoin- 
ing the  canal  alike  consisted  of  agricultural  and  garden 
land ;  but  of  late  years  the  land  adjoining  had  become 
applicable  for  building  purposes,  and  large  portions  of 
it  had  been  let  for  such  purposes  on  leases  for  ninety-nine 
years,  at  ground  rents  greatly  exceeding  the  rents  at 
which  the  lands  could  be  let  for  agricultural  and  garden 
purposes;  and  buildings  had  been  erected  on  such  lands, 
in  pursuance  of  the  covenants  contained  in  the  leases. 
The  increased  rentals  could  not  have  been  obtained, 

(a)  7  Weekly  B,  697. 
o  2 
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unless  the  lands  had  been  let  for  long  terms,  and  on 
building  leases  containing  the  usual  covenants.  Upon 
these  facts  the  question  arose)  upon  what  principle  the 
sum  at  which  the  canal  was  rateable  ought  to  be  esti- 
mated. The  Court  consisted  only  of  Lord  Campbell 
C.  J.  and  Erie  J.,  and  the  following  brief  judgments 
were  delivered.  Lord  Campbell  C.  J.  said,  *'  We  are" 
^  clearly  of  opinion  that  this  canal  and  towing  paths 
cannot  be  rated  at  the  value  of  land  let  on  building 
leases.  That  land  must  be  rated  on  the  principle  of 
what  a  tenant  from  year  to  year  would  givq  for  it,  and 
under  those  circumstances  he  would  not  build  upon  the 
land.''  And  Erie  J.,  **  It  is  often  the  case  that  land 
Dear  to  a  house  is  the  subject  of  a  covenant  not  to  be 
built  on,  and  this  land  occupied  by  the  canal  and  towing 
paths  is  in  a  similar  position.  The  Company  ought 
to  be  rated  according  to  the  value  of  land  near  the 
canal  in  its  natural  state;  viz.,  at  the  value  a  tenant 
from  year  to  year  would  give  for  it,  and  not  on  its 
building  value.''  The  marginal  note  represents  the 
Court  to  have  held  ''  that  the  Company  were  to  be 
rated  for  their  lands  at  the  same  value  as  other  adjacent 
lands  used  for  agricultural  or  garden  purposes.**  That, 
however,  is  an  incorrect  statement  of  the  decision, 
which  merely  was,  as  the  marginal  note  proceeds  to  say, 
that  the  Company  were  ''not'*  to  be  rated  ''at  the  value 
of  adjacent  lands  let,  or  capable  of  being  let,  on  building 
leases."  It  is  not  now  contended,  for  the  respondents, 
that  either  the  applicability  to  building  purposes  of  the 
land  adjoining  the  appellants'  property,  or  the  rent  which 
a  lei^see  of  it  for  a  long  term  of  years,  for  such  purposes, 
would  give,  is  to  be  taken  into  account.  The  respond- 
ents admit  that  the  true  criterion  is  the  rent  which  a 
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tenant  from  year  to  year  would  give  for   the  lands.        1860. 

IHyhiman  J.      Suppose  that  the  whole  of  the  lands     tIwQiixkh 

were  covered  with  buildings   which  produced  a  great   glamoroaa- 

increase  of  rental.     Might  the  parish  take  the  increase 

into  account  ?]     Yes ;    so  far  as  the  value  of  the  land 

was  enhanced  to  a  tenant  from  year  to  year,  by  being 

built  upon.      [Cockbum  C.  J.     If  your  contention  is 

right,  the  Company  are  exposed  to  great  hardship,  being 

rateable  on  the  improved  value  of  the  land  adjoining 

the  canal,  but  without  the  power  of  increasing  the  value 

of  their  own  land.]     The  hardship,  if  any,  results  from 

the  bargain  made  by  the  Company  with  the  parish; 

which  is  embodied  in  and  must  be  collected  from  the 

Act  of  Parliament    Moreover,  the  land  taken  by  th6 

Company  is  taken  out  of  the  hands  of  the  parisL 


Bomtt,  H.  Giffard  and  G.  B.  Hughes^  for  the  appel- 
lants. The  rate  is  excessive.  Even  assuming  that  the  ap- 
pellants are  rateable,  under  the  67th  section  of  their  Act, 
in  the  same  proportion  as  the  lands  and  grounds  lying 
near  the  canal  were  r^ted  at  the  time  of  making  the 
rate,  so  much  of  the  adjacent  lands  and  grounds  as  were 
at  that  time  covered  with  wharfs  and  buildings  are  not 
^Mands"  within  the  meaning  of  the  Act,  which  must 
refer  to  lands  used  merely  as  such.  If  the  Court  adopt 
the  opposite  construction  of  the  enactment,  the  clause, 
which  was  intended  to  protect  the  canal  Company 
from  an  excessive  impost,  will,  as  has  been  pointed  out 
by  Cockbum  C.  J.,  become  the  means  of  inflicting  npon 
them  an  increased  burthen.  The  first  lands,  left  in 
their  natural  state,  which  are  reached,  after  leaving  the 
canal,  are  the  lands  the  rateable  value  of  which  is  to  be 
considered  for  the  purpose  of  rating  the  cauaL     {^Cock- 
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1860.        ^^'^  C.  J.     In  course  of  time  the  whole  of  the  lands 

TheQirxxH    adjacent  to  the  canal   will  probably  be  covered  with 

GLAjfOBGAv-   buildings.]     If  so,  the  first  uncovered  land,  beyond  the 

Can"       buildings,  would  then  become  the  •'  lands"  "  lying  near'' 
Company,      the  canal,  within  the  meaning  of  the  Act.     [Cockbum 
C.  J.    That  would  strain  the  language  of  the  L^slature 
very   much.]     Regina  v.    The  Grand  Junction    Canal 
Company  (a)  is  strongly  in  point  to  shew  that,  even  if 
the  rateable  value  of  the  land  immediately  adjoining  the 
canal  is  to  be  taken  as  the  criterion  of  the  rateability  of 
the  canal,  that  rateable  value  is  the  rent  which  a  tenant 
from  year  to  year  would  give  for  such  land  in  its  natural 
state ;  not  that  which  a  lessee  of  it  for  building  purposes 
^ould  give.     That  case  was  decided  on  the  authority  of 
Bex  V.    The  Grand  Junction    Canal   Company  (6),   in 
which  Lord  Ellenborough  C  J.,  in  giving  judgment,  said, 
''The"  ''Act  directs  that  the  Company  shall  be  rated 
for  and  in  respect  of  their  lands  in  the  same  proportion 
as  other  lands  near  the  same,  and  as  the  same  would  be 
rateable  in  case  they  were  the  property  of  individuals 
in  their  natural  capacity,  by  w)iich  I  understand  that 
they  are  to  be  rated  as  other  lands  would  be  supposing 
them  not  to  be  applied  to  the  purposes  of  the  canal,  but 
to  have  remained  in  the  hands  of  individual  farmers  for 
the  ordinary  purposes  of  agriculture,  and  not  possessing 
any  artificial  value."    And  Abbott  J.  thus  explained  the 
reason  for  the  legislative  protection  of  the  canal  Com- 
pany.    "This  was  a  scheme  which  might  be  wholly 
unproductive.     We  have  all  seen,  in  passing  through 
the  country,  many  instances  in  which  similar  underta- 
kings have  failed,  either  fi*om  want  of  water  or  firom 

(a)  7  Weekly  B,  597.  (6)  IB.fAld.  289.  293.  295. 


XXIV.  VICTORIA. 


199 


1860. 


SHIBB 

Canal 
Company. 


a  change  in  the  circumstances  of  the  country  through 
which  the  proposed  line  of  canal  was  to  have  passed.    The  Quebh 
and    the  Legislature,   therefore,    might   not   think   it    qj^horoax- 
improper  to  insert  a  clause  in  a  canal  Act,  the  efiect  of 
which  would  be,  that  if  the  canal  were  not  perfected, 
still  the  parishes  should  not  be  deprived  of  the  benefit 
of  the  land  which  before  that   time  paid  rates  to  the 
poor,  and  that  if  the  canal  were  perfected,   then  the 
Company  should  be  rated  for  it  as  land,  at  the  rate  at 
which  the  land  was  estimated  before,  when  it  was  only 
subject  to  tillage.**    Moreover,  The  Parochial  Assess- 
ment Act,  6  &  7  ^.  4.  c.  96.  s.  1.,  requires  poor  rates 
to  be  made  upon  an  estimate  of  the  net  annual  value  of 
the  several  hereditaments  rated  thereto,  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  certain  deductions. 
Now,  a  tenant  from  year  to  year  would  not  take  land 
tot  building  purposes,  but  only  for  use  as  land. 

Cur.  adv.  vuit. 


CocKBUBN  C.  J.  now  delivered  the  judgment  of  the 
CourL 

In  this  case  the  question  turns  upon  the  effect  of  a 
clause  in  a  canal  Act,  whereby  the  proprietors  are  pro- 
tected against  being  rated  in  respect  of  the  increased 
value  of  the  land  occupied  by  the  canal,  by  reason  of 
its  being  so  occupied,  by  a  provision  that  the  Company 
shall  be  rated  '^  in  the  same  proportion  as  other  lands  and 
grounds  lying  near  the  same  are  or  shall  be  rated."  A 
state  of  things  has  arisen  which  evidently  is  very  diffe- 
rent from  that  contemplated  by  the  Legislature  at  the 
time  the  Act  passed.  The  object  of  the  enactment  was 
to  give  immunity  to  the  canal  Company  against  being 
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rated  in  respect  of  the  increased  value  of  the  land,  te-* 
suiting  from  its  occupation  as  a  canal,  as  distingnished 
froni  its  previous  value,  as  used  for  agricultural  purposes. 
But|  in  the  new  state  of  things  which  has  arisen,  the 
adjoining  land,  instead  of  being  of  inferior,  has,  by  its 
being  used  as  wharfe  and   its  application  to  building 
purposes,  become  of  greater  value  than  the  soil  occupied 
by  the  canal.     A  provision  which  was  intended  for  the 
benefit  of  the  canal   Company  has  thus  become   the 
means  of  casting  an  additional  burden  upon  them,  and 
entails  on  them  a  considerable  hardship.     Nevertheless, 
we  are  of  opinion  that  full  effect  must  be  given  to  the 
enactment     Its  language  being  clear  and  precise,  it  is 
not  competent  to  us  to  modify  its  provisions,  in  order  to 
meet  a  state  of  things  which,  if  it  could  have  been  con- 
templated by  the  Legislature  at  the  time  of  passing  the 
Act,  would  probably  have  been  provided  against   Relief 
in  such  a  case  can  only  be  sought  at  the  hands  of  the 
Legislature,  whose  province  we  should  be  usurping  if  we 
were  to  put  a  construction  on  the  Act  different  from 
what  its  terms  warrant,  in  order  to  meet  the  equity  of 
the  case.     We  have  no  hesitation,  therefore,  in  rejecting 
the  proposed  construction,  that  we  are  to  consider,  not 
what  is  the  rateable  value  of  the  land   immediately 
adjoining  the  canal,  but  that  of  the  nearest  agricultural 
land,  no  matter  how  far  removed,  in  order  to  give  effect 
to  what  the  Legislature  had  in  view  in  passing  this 
clause.     The  enactment  is  clear  and  unambiguous,  that 
the  lands  occupied  by  the  Company  shall  be  rated  in 
the  same  proportion  as  the  adjoining  lands.    The  Court 
cannot  construe  the  enactment  differently  because  the 
Telative  value  of  the  land  occupied  by  the  canal  and  of 
the  adjoining  land  have  become  changed.    But  a  new 
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difficulty  presents  itself,  from  the  circamstance  that  the        I860. 
adjoining  lands  are  no  longer  rateable  simply  as  land.     The  Quuv 
They  have  become  in  many  instances  covered  with  Uftild-   Glamokgait. 
ings  of  a  valuable  description,  and  the  value  of  the  land        qI^J^ 
becomes,  as  it  were,  meiged  in  that  of  the  buildings  by     Compwy. 
which  it  is  covered.    It  is  possible,  however,  to  ascertain 
the  value  of  the  land  as  applicable  and  subservient  to 
boilding  purposes,  as  distinguished  from  the  joint  value 
of  tand  and  buildings ;  but  here  a  new  diflSculty  presents 
itself.    By  The  Parochial  Assessment  Act,  property  is  to 
be  rated  according  to  the  rent  which  a  tenant  from  year 
to  year  might  be  expected  to  give  for  it.     Now  a  tenant 
from  year  to  year  would  not  give  for  the  land  in  question 
a  rent  equivalent  to  its  value  for  building  purposes;  it  is 
only  in  the  hands  of  a  lessee  with  a  long  term  that  the  land 
would  have  this  larger  value.  For  this  reason  this  Court, 
then  consisting  of  my  Lord  Campbell  and  Erie  J.,  in  the 
case  of  Beffina  v.  TTie  Grand  Junctiofi  Canal  Company  (a), 
held,  on  a  provision  similar  to  the  present,  that  land 
occupied  by  a  canal  Company  was  not  liable  to  be 
rated  otherwise  than  as  agricultural  land,  notwithstanding 
that  the  adjoining  land  was  occupied  as  land  covered 
with  buildings.     We  cannot,  upon  consideration,  bring 
ourselves  to  acquiesce  in  the  propriety  of  that  decision. 
It  appeara  to  us  that,  in  applying  The  Parochial  Assess- 
ment Act  to  such  a  case  as  the  present,  the  criterion  is 
not  what  a  tenant  from  year  to  year  would  give  for  the 
land  to  be  rated,  that  is,  the  land  occupied  by  the  canal 
Company,  but  what  such  a  tenant  would  give  for  the 
adjoining  land,  according  to  the  rating  of  which  the 
land  in  question  is,  by  the  provision  of  the  enactment 
which  we  are  called  upon  to  construe,  to  be  rated.  Now 
(a)7JrtikfyB.&S7. 
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I860.        ^®  adjoining  land,  being  built  upon,  is  worth  so  much  to 
The  QuEBu"  ^  ^^^^^  fron^  year  to  year,  as  land  built  upon*    In  the 
▼.  jea%  rent  paid  for  a  building,  a  certain  proportion  of 

BBiBfl       the  rent  must  be  taken  as  paid  in  respect  of  the  land 

Canal  ^  '^  . 

Companj.  occupied  bj  the  building.  That  proportion,  larger,  no 
doubt,  than  the  value  of  the  land  if  not  applied  to 
building  purposes,  is  capable  of  being  ascertained.  It 
is,  in  our  opinion,  the  rateable  value  of  the  adjoining 
land,  and  should  be  taken  to  be  the  proportion  in  which 
the  lands  and  grounds  lying  near  the  canal  in  question 
are  rated,  within  the  67th  section  of  this  Act  of  Par- 
liament; and,  consequently,  as  the  proportion  in  which 
the  land  occupied  by  the  canal  is  to  be  rated.  To  rate 
the  latter  according  to  what  a  tenant  from  year  would 
give  for  it,  independently  of  what  such  a  tenant  would 
give  for  the  adjoining  land,  ib,  as  it  seems  to  us,  to  rate 
it  independently  of  the  rating  of  the  adjoining  land;  in 
other  words,  to  give  no  effect  to  the  provision  of  the 
section  according  to  which  the  rating  is  to  be  made.  We 
hold,  on  these  grounds,  that  the  position  taken  by  the 
argument  of  the  appellants,  that  the  whole  of  the  land 
in  question  ought  to  be  rated  as  mere  land,  is  not 
tenable,  as  relates  to  the  adjoining  land  when  built  upon 
or  made  into  whar&  But  as,  where  the  adjoining 
land  has  not  been  applied  to  such  purposes,  it  must  be 
treated  as  land  under  The  Parochial  Assessment  Act, 
and  cannot  therefore  be  rated  as  land  applicable  to 
building  purposes,  at  all  events  beyond  what  a  tenant 
from  year  to  year  would  ^ve  for  it  for  such  a  purpose, 
it  appears  to  us  that  the  true  principle  on  which  the 
rate  should  be  made  is,  that  the  land  covered  with 
buildings,  valued  as  we  have  already  pointed  out,  should 
be  brought  into  hotchpot  with  the  land  of  the  other 
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descriptioii,  in  each  particular  parish ;  and  that  the  land       1800. 
occQpied  by  the  canal  should  be  rated  according  to  the    The  Quim 
aggregate  value  of  the  whole.     This  can,  of  course,  be    qj^^o^q^. 
at  best  bat  a  rough  estimate ;  but  it  appears  to  us  to  be 
the  only  means  of  giving  effect  to  the  provisions  of  the 
various  Acts  of  Parliament.    The  rate  must  therefore 
be  amended  accordingly. 

Bate  to  be  amended. 


SHIRS 

Canal 
Company. 


Blsch  against  Ballebas  and  Others. 


(Tune  22nd. 
Saturday, 
July  7th. 


J^ECLARATION.   That,  before  and  at  the  time  of  PUintif^ 
the  making  the  agreement  hereinafter  mentioned,  terad  a 

steamer, 
agreed  with 
defendants  to  take  out  some  eaanes  in  her  to  Barcelona,  it  being  known  to  both  partiefl 
that  the  engines  conld  not  be  shipped  unless  some  alterations  were  made  in  her  natch- 
ways.  The  agreement  contained  the  following  conditions.  First:  that  plaintiff  should 
lay  the  steamer  on  her  berth  at  Liverpool  for  Barcelona,  Secondly :  that  she  should  not  be 
required  to  lie  on  her  berth  longer  than  tpn  days.  Thirdly :  that  she  should  make  the  voy- 
age fircm  there  to  Barcelona  for  the  lump  sum  of  650^.,  plaintiff  to  pay  all  charges.  Fourthly: 
that  defendants  should  load  in  the  steamer  two  engmes  and  tenders  complete,  for  24(¥., 
(leight  to  be  paid  at  Liverpool  on  delivery  of  bills  of  lading,  without  any  deduction  for 
intexest  or  insurance.  Fifthly :  l^at  such  of  the  above  go<3s  as  weighed  above  20  cwt. 
should  be  put  in  the  steamer,  stowed,  taken  out  and  land^  at  shipper's  risk  and  expense. 
Sixthly :  tnat  the  said  goods  should  be  taken  out  of  the  steamer  as  soon  as  the  captain 
was  roidy  to  deliver  them,  in  five  days,  Sunday  excepted ;  and  20/.  sterling  demurrage 
to  be  paid  by  the  shipper  or  receiver  of  the  said  goods,  for  every  day  that  she  was 
detuned  over  and  above  five  days.  Seventhly:  that  the  steamer  should  be  entered  in 
the  joint  names  of  plainlaff  and  defendants,  so  that  the  latter  mifht  assist  to  ^et  cargo. 
Sig^thly :  that  any  surplus  of  freight  above  650/.  should  be  divided  between  plaintiff  and 
defendants,  and  also  any  loss  which  might  result.  Ninthly :  that  the  said  steamer  should 
guarantee  to  carr^  480  tons  dead  weight,  besides  40  tons  of  coal  in  the  bimkers.  Tenthly : 
that  the  bills  of  lading  for  the  whole  cargo  of  the  said  steamer  should  be  signed  at  the 
office  of  plaintift  Eleventhly :  that  the  steamer  should  be  consigned  at  Barcelona  to  the 
fiiends  of  defendants,  paying  2/.  commission  on  the  above  freight. 

The  steamer  was  put  on  her  berth  at  Liverpool^  and,  by  consent  of  her  owner,  the 
beams  in  her  hatchways  were  removed,  for  the  stowage  of  the  engines,  at  the  joint  expense 
of  plaintiff  and  defendants.  The  engines,  which  exceeded  20  cwt  in  weight,  were  then 
biooght  alongside ;  and  it  was  found,  before  ten  days  had  expired,  that  they  would  not  go 
down  the  hatchways,  notwithstanding  the  removal  of  the  beams.  The  consent  of  the  ship- 
owner to  the  further  widening  of  the  hatchways  was  thereupon  obtained,  on  condition  that 
the  ship  should,  before  sailing,  be  made  right)  to  tihe  satisfaction  of  lAoy^a  surveyor.    In 
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1860.       plaintiff  was  lawfully  possessed  of  a  certaio  screw  steam- 

B„cH       vessel  called  The  William  France^  and  thereupon  after- 

Ballbeas.     wwds  defendants  agreed  with  plaintiff  as  follows.    First: 

that  plaintiff  should  lay  the  steamer  WiUiam  France  on  the 

consequence  of  berth  in  Liverpool  for  Barcelona,  on  her  arrival  at  Liver^ 

the  necessary  * 

delay  for         pool  from  London^  having  discharged  her  cargo.  Secondljr: 

widening  the 

hatchwajTs        that  the  said  steamer  should  not  be  required  to  lie  on  her 

^eship^ns    berth  longer  than  ten  days.     Thirdly:    that  the    said 

on  he/ berth'^    Steamer  should  make  the  voyage  from  Liverpool  to  Barce- 

^^l^r    ^'^  ^^^  ^®  '""P  ^""  of  650/.,  plaintiff  to  pay  all  chai^ges. 

"^'lu^^****'  Fourthly:   that  defendants   should   load   in    the    said 

^ft^S  steamer  two  engines  and  tenders  complete  for  240/^9 

action,  on  the    freight  to  be  paid  at  Liverpool  on  delivery  of  bills  of 

second  clause 

of  the  agree-     lading,  without  any  deduction  for  interest  or  insuraace. 

m^nge^in^  Fifthly :  that  such  of  the  above  goods  as  should  weigh 

detention  by^  above   20  cwt  should  be   put  in   the  said  steamer, 

^^^ti^^  stowed,  taken  out  and  landed  at  the  shipper's  risk  and 

hT ^^dton  expense.     Sixthly :  that  the  said  goods  should  be  taken 

days:  Held,     out  of  the  said  Steamer,  as  soon  as  the  captain  should 

that  defend- 

ants  were         be  ready  to  deliver  them,  in  five  days,  Sunday  excepted, 

danse,  it  being  and  2021  Sterling  demurrage  should  be  paid  by    the 

andinde-  shippers  or  receivers  of  the  above  named  goods,  for 

Sv'l^nL  ^^^''y  ^*y  ^^^  should  be  detained  over  and  above  five 

fi^fht-^-  ^*y^     Seventhly:    that    the  said  steamer  should   be 

Burning  that      entered  out  in  the  joint  names  of  plaintiff  and  defend- 

thea^ement  "  ^  '^ 

constituted  a    ants,  SO  that  the  latter  might  assist  in  getting  carga 

partnership  to    «^  o  o         o 

some  extent      Eighthly :  that  any  surplus  of  freight  above  6502L  should 

parties  in  that   he  divided  between  defendants  and  plaintiff,  and  also 

""Ihfjudge    *"y  '^^  which  might  result.     Ninthly :  that  the  said 

directed  the 

jury  that,  by 

reAson  of  the  5th  clause  of  the  agreement,  defendants  were  liable  for  any  detention  of  the 

ahip  neeessarr  to  effect  such  alterations  in  her  as  would  enable  the  engines  to  be  put 

on  boazd  by  defendants.    Held  a  right  direction. 
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Bteamer  sbould  gaarantee  to  carry  480  tons  dead  weigbti        (860. 

besides  40  tons  of  coals  in  the  bunkers.     Tenthly :  that        ii^^^i 

the  bills   of  lading  for  the  whole  cargo  of  the  said     ^^^^^3^ 

steamer    should   be   signed   at  the   office  of  plaintiff. 

Eleventhly :  that  the  said  steamer  should  be  consigned 

at  Barcelona  to  the  friends  of  defendants,  paying  2/.  per 

cent,  commission  on   the  above  freight     Averment: 

that  plaintiff  did  accordingly  lay  the  said  steamer  on  the 

berth  in  Lwerpaol,  according  to  the  terms  of  the  said 

agreement.     Breach:   that    although,   before   suit,   all 

conditions  precedent  had  been  performed  and  fulfilled, 

and  everything  had  happened  and  been  done,  and  all 

times  had  elapsed,  necessary  to  entitle  plaintiff  to  a 

performance  of  the  said  agreement  by  defendants,  and 

to  maintain  his  action  for  the  breach  thereof  thereinafter 

mentioned.    Yet  defendants  did  not  perform  the  said 

agreement  on  their  part,    and   did  require   the   said 

steamer  to  lie  on  her  berth  longer  than  ten  days ;  and 

accordingly  the  said  steamer  was  detained  by  defendants 

in  and  about  the  loading  the  said  engines  and  tenders 

on  board  the  said  steamer  at  her  berth,  and  the  said 

steamer  did,  on  that  account,  lie  on  her  berth  for  a 

longer  space  than  ten  days,  to  wit,  for  the  space  of 

twenty-three   days;   and   by  reason  of  the    premises 

plaintiff  had  been  put  to  and  incurred  divers  great  costs 

and  expenses,  &c. 

The  declaration  also  contained  counts  for  money  pay- 
able by  defendants  to  plaintiff  for  the  demurrage  of  a 
ship  of  plaintiff  kept  on  demurrage  by  defendants,  and 
for  money  found  to  be  due  from  defendants  to  plaintiff 
on  an  account  stated  between  them. 

Pleas.  1.  To  first  count.  That  plaintiff  was  not  pos- 
sessed of  the  said  vessel,  and  that  defendants  did  not 


206  TRINITY  VACATION. 

I860.       ^^gr^  A>  alleged.    2.  To  same.  That  plaintiff  did  not 
j5^Q^       lay  the  said    steamer  on   the  berth  in  lAverpool  for 
Ballxkas      Barcelormy  according  to  the  terms  of  the  said  agpreement, 
as   alleged.      3.   To  same.    That  defendants  did   not 
require  the  said  steamer  to  lie  on  her  berth  longer  than 
ten  dajSy  and  that  the  said  steamer  was  not  detained  by 
defendants  in  or  about  the  loading  the  said  engines  and 
tenders  on  board  the  said  steamer,  at  her  berth  ;  and 
that  the  said  steamer  did  not,  on  that  account,  lie  on  her 
berth  for  a  longer  space  than  ten  days.    4.  To  same. 
That,  after  the  making  of  the  said  agreement,  and  before 
the  committing  of  any  breach  thereof  by  defendants,  and 
before  this  suit,  plaintiff  exonerated  and  dischai^ged 
defendants  from  further  performance  of  the  said  agree- 
ment    5.    To   same.    That    plaintiff  and    defendants 
agreed  together  to  become  partners  in  a  speculation  of 
sending  the  said  steamer  to  Barcehmat  and  the  said 
agreement  was  the  agreement  by  which  they  agreed 
upon  the  terms  of  the  said  partnership ;  and  defendants 
say  that  the  requiring  the  said  steamer  to  lie  on  her 
berth  longer  than  ten  days,  and  the  detaining  of  her  in 
and  about  the  loading  of  the  said  engines  and  tenders 
were  done,  not  by  defendants  alone,  but  by  defendants 
and  plaintiff  jointly.     6.  To  same.  That  plaintiff  and 
defendants  agreed  together  to  become  partners  in  a 
speculation  of  sending  the  said  steamer  to  Barcehna, 
and  that  the  agreement  in  the  first  count  mentioned  was 
the  agreement  by  which  they  agreed  upon  the  terms  of 
the  said  partnership ;  and  defendants  say  that  the  agree* 
ment  on  the  piu*t  of  defendants,  that  the  said  steamer 
should  not  be  required  to  lie  on  her  berth  longer  than 
ten  days,  and  that  defendants  should  load  in  the  said 
steamer  two  engines  and  tenders  complete,  and  that  such 


XXIV.   VICTORIA.  207 

of  the  said  goods  as  should  weigh  above  20  cwt.  should        1860. 

be  put  in  the  said  steamer,  stowed^  taken  out  and  landed       blboh 

at  the  shipper's  risk  and  expense,  was  made  by  defend-     ballkaas. 

ant%  not  with  plaintiff  alone,  but  with  the  partnership 

firm,  consistiDg  of  plaintiff  and  defendants,  as  partners 

in  the  said  speculation ;  and  that  the  damages  sustained 

by  reason  of  the  breaches  complained  of  formed  an  item 

in  the   partnership   accounts,   and   plaintiff's   interest 

therein  could  not  be  ascertained  without  winding  up 

the  partnership  accounts,  which  was  not  done  before 

suit.     7.  To  the  money  counts.  Never  indebted. 

Issues  on  all  the  pleaSi 

At  the  trial,  before  Blackburn  J.,  at  the  Liverpool 
Spring  Assizes,  1860^  it  appeared  that  the  plaintiff, 
having  chartered  the  screw  steamer  fVilUam  France, 
made  a  written  agreement  with  the  defendants  to  take 
out  certain  engines  and  tenders  in  her  to  Barcelona. 
There  was  some  doubt  whether  the  engines  could  be  put 
on  board  through  the  hatchways ;  and  the  agreement  con- 
tained a  clause  that,  if  that  could  not  be  done,  the  agree- 
ment should  be  void  and  at  an  end.  After  some  discussion 
between  the  parties  with  reference  to  this  clause  and  to 
certain  alterations  in  the  ship  by  removing  some  beams 
in  the  hatchways,  which  it  was  anticipated  would  be 
necessary  in  order  to  get  the  engines  on  board,  and 
which  were  not  expected  to  be  great  or  to  occupy  much 
time,  the  agreement  was  cancelled,  and  a  fresh  agree- 
ment was  drawn  up,  being  the  agreement  declared  upon. 
The  steamer  was  then  placed  upon  the  berth  in  Liverpool.  . 
With  the  consent  of  her  owner,  the  beams  in  the  batch* 
ways  were  removed,  at  the  joint  expense  of  the  plaintiff 
and  the  defendants,  and  the  engines,  which  exceeded  « 

20  cwt.  in  weight,  and  so  came  within  the  provisions  of 
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I860.       clause  5  in  tbe  agreement,  were  brought  alongside.      It 
Blbok       was  then,  within  ten  days  of  the  steamer  having  been 
^▲LLBSAB.     placed  on   the  berth,  found  that,  notwithstanding   the 
removal  of  the  beams,  the  engines  would  not  go  doinm 
the  hatchways.     The  owner  was  thereupon  applied  to  for 
his  consent  to  having  the  hatchways  widened,  which  he 
gave,  on  condition  that  the  ship  should  be  made  rights 
before  she  sailed,  to  the  satisfaction  of  Llayeta  surveyor* 
There  was  a  conflict  of  testimony  as  to  much  of  what 
ensued,  but  it  was  clear  that  the  ship  did  not  sail  till 
she  had  lain  on  her  berth  twenty-three  days,  and  that 
her  delay   there  beyond  the  stipulated  ten  days   was 
occasioned,  first,  by  cutting  the  hatchways  in  order  to 
get  the  engines  on  board,  and,  afterwards,  by  making  tbe 
ship  good,  to  the  satisfaction  of  XfoycTs  surveyor. 

It  was  contended,  for  the  defendants,  that  they  were 
not  liable,  on  the  ground  that  the  agreement  consti- 
tuted a  partnership  between  them  and  the  plaintiff. 

The  learned  Judge  overruled  this  objection,  but  gave 
the  defendants  leave  to  move  to  enter  a  nonsuit.  He 
also  directed  the  jury  that  the  defendants  had,  by  the 
6th  clause  of  the  agreement,  undertaken  that  the  en- 
gines should  be  put  on  board  at  their  risk  and  expense, 
without  any  saving  clause  to  protect  them  in  tbe  event 
of  that  proving  to  be  difficult;  and  that,  therefore, 
any  detention  of  the  ship  occasioned  by  alterations 
necessary  to  enable  the  engines  to  be  put  on  board  was 
detention  by  the  defendants. 

The  jury  found  for  the  plaintiff  for  thirteen  days* 
detention  of  the  ship,  at  20/.  a  day,  making  2601 

Miltoardf  in  last  Easter  Term,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered  instea  d  thereof 


V. 
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on  the  ground  of  the  plaintiff  being  unable  to  sue  at  i860. 
Uw  CD  the  agreement ;  or  why  a  new  trial  should  not  bltcii 
be  had,  on  the  ground  of  the  misdirection  of  the  learned  ^^ 
Judge  in  holding  that  the  defendants  were  liable  for  any 
delay  of  the  ship  caused  during  the  alterations  needful 
to  take  the  engines  on  board. 

MeUiah  shewed  cause  (a).  Both  points  depend  upon 
the  construction  of  the  agreement  upon  which  the 
action  is  brought.  As  to  the  first,  the  question  is,  does 
or  does  not  the  agreement,  properly  construed,  consti- 
tute a  partnership  between  the  plaintiff  and  the  defend- 
ants ?  Now,  the  agreement  is  very  inaccurately  drawn : 
and  although  the  8th  clause,  stipulating  that,  in  addi- 
tion to  any  surplus  of  fireight,  '<  any  loss  which  may 
result**  is  to  be  divided  between  the  parties,  looks  at  first 
dght  as  if  the  intention  was  to  create  a  partnership, 
the  substance  of  the  agreement  leads  to  the  opposite 
conclusion.  The  plaintiff  was  the  charterer  of  the  ship, 
and  the  defendants  had  two  engines  and  tenders  which 
they  wanted  to  send  out  in  her  to  Barcelona.  These 
not  being  su£Bcient  to  load  the  ship  completely,  it  was 
necessary  that  an  arrangement  should  be  made  for 
getting  other  goods  in  order  to  complete  her  carga 
The  agreement  now  in  question  was  entered  into  in 
furtherance,  of  that  object.  By  it  650Z.  was  fixed  as 
the  whole  sum  which  the  plaintiff  ought  to  receive  for 
letting  the  whole  of  the  ship.     Out  of  this  the  defend- 

{a)  Friday,  Jufu  22nd,  before  Wtghtman,  Orwnpton,  301  and  Blaek- 
bitm  Jb.  ;  of  whom  Wiffhiman  and  Blackburn  Js.  heard  the  whole  of  the 
aignment,  Cromptan  and  HUl  Jb,  different  parte  of  it  See  the  jndgment, 
poet»  p.  219. 

VOL.   IIL  P  E.   &   B. 
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1860.       ants  were  to  pay  240iL  as  freight  for  the  engines  and 
Blboh        tenders,  leaving  410£  to  be  obtained  as  freight  for  other 
Ballebab.     S<x>d8.     Both  the  plaintiff  and  the  defendants  were  to 
endeavour  to  procure  such  further  goods.    It  was  not 
expected  that  more  could  be  procured  than  would  make 
np  the  whole  freight  receivable  by  the  plaintiff  to  the 
6501 ;  but,  in  order  to  meet  every  contingency,  the  8th 
clause  was  inserted,  by  which,  on  the  one  hand,  any 
excess,  and,  on  the  other,  any  de6ciency,  upon  that  sam 
(after  crediting  the  defendants  with  240/.),  was  to  be 
divided  between  the  plaintiff  and  the  defendants.     It  is 
to  this  possible  deficiency  that  the  words  '*  any  loss 
which  may  result"  refer.     Throughout  the  agreement 
no  trace  of  an  intention  by  the  parties  to  share  the 
profit  and  loss  of  the  whole  adventure,  in  addition  to 
that  upon  the  freight,  can  be  discovered.     On  the  con- 
trary, the  3rd  clause  provides  that  the  plaintiff,  receiving 
the  lump  sum  of  6502»,  is  to  pay  all  chaiges.    If  there 
was  a  partnership  at  all,  it  was  limited  to  a  partnership 
in  the  freight,  and  the  2nd  clause  in  the  agreement,  for 
the  breach  of  which  the  action  was  brought,  is  wholly 
collateral  to  and  independent  of  any  such  partnership; 
the  damages  arising  from  such  breach  being  sustained 
by  the  plaintiff  exclusively,  and  not  being  matters  to  be 
brought  into  the  joint  account  of  profit  and  loss.     The 
only  ground,  therefore,  on  which  Courts  of  law  have 
held  that  one  partner  cannot  sue  another,  namely,  that 
they  possess  no  machinery  for  taking  an  account  between 
the  parties,  is  inapplicable  to  the  present  case.     In  the 
notes  to  Waugh  v.  Carver  (a)  the  test  for  ascertaining 

(a)  1  amitVs  L.  C.  833  (ed.  5.) 
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whether  an  actual  partnership  exists  is  thus  stated.  i860. 
"  Partnership  is  either  actual  or  nominal.  Actual  blecr 
partnership  takes  place  when  two  or  more  persons  ^jj]^g^^m 
agree  to  combine  property,  or  labour,  or  both, 
in  a  common  undertaking,  sharing  profit  and  loss. 
'  I  have  always/  says  Tindal  C.  J.,  in  Green  v. 
Beesky,  2  B.  N.  C.  112,  'understood  the  definition  of 
partnership  to  be  a  mutual  participation  in  profit  or  loss.* 
But  with  respect  to  third  persons,  an  achial  partnership 
may  subsist  where  there  is  a  participation  in  the  profits^ 
even  though  the  participant  may  have  most  expressly 
stipulated  against  the  usual  incidents  to  that  relation." 
In  Dixon  v.  Cooper  (a),  which  was  an  action  for  not 
accepting  300  quarters  of  wheat,  a  factor  for  the  plaintiff, 
who  made  the  contract  with  the  defendant,  and  was  to 
have  Is,  in  the  pound  for  selling  the  wheat,  was  the  only 
witness  at  the  trial  who  proved  the  contract.  It  being 
objected  that  he  was  not  a  competent  witness,  as  being 
interested,  the  point  was  reserved  for  the  opinion  of  the 
Court:  and  it  was  held  that  he  was  a  good  witness, 
being,  as  a  factor,  concerned  both  for  the  vendor  and 
vendee  as  a  mere  go-between,  and  so  a  good  witness  for 
either  of  them.  [Hlffhiman  J.  That  case  is  scarcely 
in  point]    In  Dry  v.  BoiweU{b)  an  agreement  between 

A,  the  sole  owner  of  a  lighter,  and^.,  a  lighterman,  that 

B.  should  work  the  lighter,  and  in  consideration  thereof 
should  have  half  her  gross  earnings,  was  held  not  to 
constitute  a  partnership  between  them,  being  only  a 
node  of  paying  B,  for  his  labour. 

Secondly,  as  to  the  alleged  misdirection.   The  learned 

(a)  3  Wiis.  40.  (5)  1  (7aif^.d29. 

p  2 
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1860,  Judge  properly  directed  the  jury  that  the  fifth  clause  of 
Bi^gjjg  the  agreement  imposed  upon  the  defendants  the  absolute 
responsibility  of  shipping  the  engines  at  their  own  risk 
and  expense,  and  that  they  were  therefore  liable  for  any 
delay,  however  caused,  in  the  process  of  shipment  They 
have  detained  the  ship  for  their  own  exclusive  purposes, 
beyond  the  stipulated  ten  days,  and  must  therefore  pay 
for  the  detention. 

Mihoard  and  Cromptan  Hutton^  in  support  of  the 
rule.  First:  the  agreement  constituted  a  partnership 
between  the  plaintiflf  and  the  defendants.  The  trans- 
action amounted  to  this:  the  plaintiff,  being,  pro  hac 
vice,  the  owner  of  the  steamer,  and  capable  of  letting 
her  for  any  purpose,  says  to  the  defendants,  '*  You  have 
a  house  at  Barcelona^  and  you  want  to  send  your  engines 
and  tenders  out  there ;  I  am  willing  to  join  you  in  the 
speculation  of  sending  them  in  my  ship."  The  defend- 
ants accept  this  offer,  and  the  agreement  is  entered  into, 
by  which  the  plaintiff  is  to  be  paid  by  the  partnership 
a  lump  sum  of  650/.  for  bringing  the  ship  into  the 
adventure,  upon  the  condition  that  the  profit  or  loss  of 
the  adventure  beyond  or  below  that  sum  is  to  be  shared 
equally  between  the  partners.  The  stipulation  that  the 
plaintiff  was  to  pay  all  charges  meant  no  more  than  that 
he  was  to  contribute  to  the  partnership  the  sailing  ex- 
penses as  so  much  capital.  In  an  action  against  third  per- 
sons for  not  shipping  goods  on  the  steamer,  supposing  them 
to  have  contracted  to  ship  them,  the  plaintiff  must  have 
joined  the  defendants  as  co-plaintifis,  or  he  would  have 
been  nonsuited.  [Wiffhtman  J.  Suppose  that  goods 
had  been  shipped,  the  freight  of  which  would,  with  the 
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2402L  paid  by  the  defendants,  have  amounted  to  exactly        I860. 
650i     In   that  case   the  defendants  would   have   had        Blkcu 
nothing  further  to  pay  or  to  receive.]     It  may  happen,  in     b^lleeai. 
any   partnership,  that   the  outgoings  exactly  equal  the 
incomings;  but  such  a  state  of  things  does  not  affect 
the  nature  of  the  partnership.     Moreover,  the  240/.  to 
be  paid  at  Liverpool  by  the  defendants  is  a  partnership 
item   paid   by  them    in    advance;    they  would  have 
been  entitled  to  a  return  of  it  had  the  ship  not  performed 
the  voyage ;  and  the  plaintiff,  being  their  partner,  could 
not  have  sued  them  for  it  if  unpaid.      [Crompton  J. 
Supposing  the  right  construction  of  the  second  clause 
to  be,  that  the  defendants  should  not  require  the  ship  to 
remain  on  the  berth  more  than  ten  days,  how  can  the 
damages  arising  from  her  detention  beyond  that  time  be 
a  partnership  item  ?]     The  money  paid  by  the  defend- 
ants on  that  score  would  go  into  the  general  accounts  of 
the  partnership.  The  right  construction,  however,  is  that 
the  partnership  shall  not  require  the  detention.     \^Black' 
bum  J.    To  whom  do  you  say  that  the  240/.  was  payable 
under  the  4th  clau|e?]     To  the   partnership.      The 
agreement  was,  in  effect,  that  the  plaintiff  should  con- 
tribute the  ship,  not  to  the  defendants  alone,  but  to  the 
partnership ;  and  the  defendants  were  to  pay  the  240/. 
to  the  partnership,  as   an  equivalent  contribution  on 
their  part.     Clauses  7  and  8  relate  to  the  joint  manage- 
ment of  the  speculation  by  the  partnership.     By  clause 
9,  the  plaintiff,  who  must  be  meant  by  '*  the  steamer,**  gua- 
rantees to  the  partnership  that  the  steamer  is  of  a  certain 
capacity.    Clause  10  makes  the  plaintiff's  office  the  office 
of  the  partnership,  for  carrying  out  the  speculation. 
Clause  11,  by  which  the  steamer  is  to  be  consigned  at 
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I860.       Barcelona  to  the  friends  of  the  defendants,  shews  that 

jgj^jj^jg       the  parties  knew  how  to  word  the  agreement  directly 

_    ^-  in  favour  of  one  of  them,  when  that  was  their  intention. 

Ballebas. 

Secondly :  the  learned  Judge  misdirected  the  jury,  in 
ruling  that  the  defendants  were  liable  for  every  delay  in 
shipping  the  engines^  however  occasioned ;  for  it  was  no 
part  of  the  duty  or  obligation  of  the  defendants  to  make 
alterations  in  the  ship,  which  did  not  belong  to  theoij 
*  so  as  to  fit  her  to  receive  their  goods.  In  the  case  of  an 
ordinary  contract  for  the  carriage  of  goods  in  a  ship^ 
it  is  the  duty  of  the  shipowner  to  have  the  ship  in  a 
fit  condition  for  taking  them  on  board.  The  shipper 
brings  the  goods  to  the  quay,  and  the  shipowner  takes 
them  on  board  from  there.  He  is  responsible  for 
risks  of  stowage,  the  sufficiency  of  tackle,  and  so  forth. 
The  5th  clause  of  the  agreement  modified  this  responsi- 
bility, which  would  otherwise  have  fully  devolved  upon 
the  plaintiff,  to  this  extent,  that  all  goods  exceeding 
20  cwt.  in  weight  were  to  be  put  on  board  and  stowed 
by  the  defendants.  But  that  clause  did  not  require  the 
defendants  to  make  alterations  ia  the  ship,  in  order  to 
fit  her  for  receiving  the  goods  when  brought  on  board; 
nor  did  it  relieve  the  plaintiff  firom  his  implied  promise 
that  the  ship  was  fit  for  their  reception.  Lord  Elkn-- 
borough  C.  J.,  in  delivering  the  judgment  of  this  Court 
in  Lyon  v.  Melb(a),  said,  *'In  every  contract  for  the 
carriage  of  goods  between  a  person  holding  himself  forth 
as  the  owner  of  a  lighter  or  vessel  ready  to  carry  goods 
for  hire,  and  the  person  putting  goods  on  board  or 
employing  his  vessel  or  lighter  for  that  purpose,  it  is  a 

(a)  6  £Vw<,  428.437. 


/ 
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term  of  the  contract  on  the  part  of  the  carrier  or        IS60. 
KghtermaD,  implied  by  law,  that  his  vessel  is  tight  and        Blkch 
fit  for  the  purpose  or  employment  for  which  he  offers 
and  holds  it  forth  to  the  public :  it  is  the  very  foundation 
and  immediate  substratum  of  the  contract  that  it  is  so : 
the  law  presumes  a  promise  to  that  effect  on  the  part  of 
the  carrier  without  any  actual  proof;    and  every  reason 
of  sound  policy  and  public  convenience  requires  it 
shoald  be  so."    As  the  ship,  here,  required  alteration, 
before  she  could  stow  the  engines,  the  plaintiff  com- 
mitted a  breach  of  this  implied  promise,  and  he,  not  the 
defendants,  was  responsible  for  the  consequent  delay. 
[Hyktman  J.     The  bai^gain  was  that  the  defendants 
were  to  stow  the  engines.    It  turned  out  that  they  could 
not  be  stowed  unless  the  ship  was  altered.     Both  parties 
knew,  before  the  agreement  was  made,  that  some  altera- 
tion would  be  requisite.]     Had  it  been  intended  that 
the  defendants  were  to  make  the  alterations,  there  would 
have  been  an  express  stipulation  in  the  agreement  to 
that  effect. 

MelKsk  was  heard  in  reply  on  the  point  as  to  the 
misdirection. 

Cur.  adv.  vult. 

Blackbubn  J.  now  delivered  the  judgment  of  the 
Court 

This  was  a  case  tried  before  me  at  the  last  Liverpool 
Assizes.  The  plaintiff  Blech  was  charterer  of  the  steam 
ship  WiUiam  France  for  six  months.  The  plaintiff  had 
made  an  agreement  in  writing  with  the  defendants  to 
carry  in  the  ship  some  engines  and  tenders  to  Barcelona. 
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I860.  I^  ^^^^  agreement  was  contained  a  clause  that^  if  the 
gj^^jjg  engines  could  not  go  through  the  hatchways,  the  agree- 
Balleras.  °™^°^  ^^^  ^^  ^®  ^^'^*  Some  discussion  arose  between 
the  plaintiff  and  defendants  as  to  this  agreement,  from 
which  it  appears  that  it  was  known  to  both  parties  that 
it  was  doubtful  whether  the  engines  could  be  got  on 
board  without  making  some  alterations  in  the  ship ;  bat 
that  it  was  anticipated  that  the  necessary  alterations 
would  consist  in  removing  some  beams,  and  would  not 
be  great,  or  occupy  much  time.  The  result  of  these 
negociations  was^  that  the  former  agreement  between 
the  plaintiff  and  defendants  was  cancelled  and  a  firesh 
agreement  in  writing  drawn  up,  on  the  construction  of 
which  the  present  cause  depends.  It  was  in  the  fol- 
lowing terms:  ''The  following  conditions  have  this  day, 
5th  December^  1859,  been  agreed  upon  between  Messrs. 
Balkras  ^  Co.,  of  lAverpool,  and  Messrs.  Blech  ^  Co., 
the  charterers  of  the  screw  steamer  fVittiam  France,  also 
of  Liverpool  1st.  That  Messrs.  Bkch  ^  Co.  should 
lay  the  steamer  WiUiam  France  on  the  berth  in  Lxoer^ 
pool,  for  Barcelona,  on  her  arrival  here  from  London, 
after  having  discharged  her  carga  2nd.  The  s^d 
steamer  should  not  be  required  to  lie  on  her  berth 
longer  than  ten  days.  3rd.  That  she  should  make  the 
voyage  from  here  to  Barcelona  for  the  lump  sum  of 
650/.,  charterers  to  pay  all  charges.  4th.  That  Messrs. 
Balkras  should  load  in  the  steamer  two  engines  and 
tenders  complete,  for  240/. :  freight  to  be  paid  here,  on 
delivery  of  bills  of  lading,  without  any  deduction  for 
interest  or  insurance.  5th.  Such  of  the  above  goods 
that  weigh  above  20  cwt  shall  be  put  in  the  steamer, 
stowed,  taken  out  and  landed  at  the  shipper's  risk  and 
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expense.  6th.  The  said  goods  should  be  Uken  out  of  i860, 
the  steamer,  as  soon  as  the  captain  is  ready  to  deliver  blecu 
them,  in  five  days,  Sunday  excepted,  and  20i  sterling  3^^,^^^ 
demurrage  to  be  paid  by  the  shipper  or  receiver  of  the 
above  named  goods,  for  every  day  she  is  detained  over 
and  above  five  days.  7th.  That  the  steamer  should  be 
entered  in  the  joint  names  of  Messrs.  Bkch  ^  Co.  and 
BaUeras  tf  Co.,  so  that  the  latter  may  assist  to  get  cargo. 
Sth.  Any  surplus  of  freight  above  650L  should  be  divided 
between  Messrs.  BaUeras  ^*  Co.  and  Blech  Sf  Co.,  and 
also  any  loss  which  may  result.  9th.  That  the  said 
steamer  should  guarantee  to  carry  480  tons  dead  weight, 
besides  40  tons  of  coal  in  the  bunkers.  10th.  The  bills 
of  lading  for  the  whole  cargo  of  the  said  steamer  to  be 
signed  at  the  office  of  Messrs.  Blech  ^  Co.  11th.  The 
steamer  to  be  consigned,  at  Barcelona,  to  the  friends  of 
Messrs.  BaHeras  ^  Co.,  paying  2  per  cent  commission  on 
the  above  freight."  The  action  was  brought,  on  the  2nd 
clause  of  the  agreement,  for  detaining  the  ship  longer 
than  ten  days.  One  point  made  at  the  trial  was 
that  the  agreement  was  a  partnership  agreement  on 
which  no  action  lay  at  law;  and  leave  was  reserved 
to  enter  a  nonsuit  if  this  was  so.  The  defendants  also 
complain  of  misdirection ;  and  it  is  necessary  to  state  so 
much  of  the  evidence  as  will  explain  the  direction  com- 
plained of  The  PFilliam  France  arrived  at  lAoerpool ; 
she  was  put  on  the  berth.  The  beams  in  the  hatchway 
were,  by  consent  of  the  owner  of  The  WilUam  France, 
removed,  at  the  joint  expense  of  the  plaintiff  and  de- 
fendants ;  and  the  engines  were  brought .  alongside. 
They  exceeded  20  cwt.,  so  as  to  come  within  the  pro- 
visions contained  in  the  5  th  clause  of  the  agreement. 
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1860.  It  was  found  that,  notwiihstaoding  the  removal  of  the 
Bi^jcH  beams,  the  engines  could  not  go  down  the  hatchway. 
Ballkbas.  ^^^^  ^^  before  the  ten  days  had  expired.  The  consent 
of  the  owner  of  T/ie  William  France  was  given  to  widen 
the  hatchway,  so  as  to  let  the  engines  go  down  in  the 
hold;  but  he  made  it  a  condition  on  his  giving  his 
consent,  that  the  ship  should  be  made  right  before  she 
sailed,  to  the  satisfaction  of  LloytPs  surveyor.  There 
was  a  conflict  of  testimony  as  to  much  of  what  ensued : 
but  it  was  clear  that  the  ship  did  not  sail  till  twenty- 
three  days  after  she  lay  upon  her  berth,  and  there  was 
evidence  on  which  the  jury  were  warranted  in  finding 
that  the  ship  was  detained  during  the  period  beyond 
the  ten  stipulated  days,  for  the  purpose,  first,  of  cutting 
the  hatchways  in  order  to  put  those  parts  of  the  engines 
which  exceeded  20  cwt.  into  the  ship,  and  afterwards 
for  the  purpose  of  making  good  the  ship  to  the  satisfac- 
tion of  Lloyd's  surveyor.  The  jury  were  told  that  the 
shippers,  that  is  the  defendants,  had,  by  the  5th  clause 
of  the  agreement,  undertaken  that  these  parts  of  the 
engines  should  be  put  on  board  at  their  risk  and  ex- 
pense; without  any  saving  clause  to  protect  them,  in 
the  event  of  that  proving  to  be  difficult;  and  that,  there- 
fore, any  detention  of  the  ship  occasioned  by  alterations 
in  the  ship  necessary  to  efiect  this  was  detention  by  the 
defendants.  The  jury  found  for  the  plaintifi^  for  thir- 
teen days'  detention  at  20/.  a  day,  making  260^  A 
rule  nisi  has  been  obtained  to  enter  a  nonsuit  on  the 
point  reserved;  or  for  a  new  trial  on  the  ground  of 
misdirection  of  the  learned  Judge  who  tried  the  cause, 
in  holding  that  the  defendants  were  liable  for  any  delay 
of  the  ship  caused  during   the  alterations  needful  to 
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take  the  engines  on  board.  The  case  was  ai^gued  in  1860. 
the  Sittings  after  this  Term.  My  brother  Wightman  blxob 
and  I  heard  the  whole  of  the  aigument  My  brother  hat7ma« 
Crompitm  heard  that  portion  of  the  argument  which 
related  to  the  point  reserved ;  but  not  the  argument  as 
to  misdirection.  By  brother  HiU  heard  the  argument 
as  to  the  misdirection,  but  not  the  argument  as  to  the 
point  reserved.  Both  points  depend  upon  the  construc- 
tion of  the  document  It  may  be  that  a  partnership 
to  some  extent  is  constituted  by  the  agreement  as  to 
the  freight ;  but  we  think  that,  on  the  true  construction, 
the  2nd  clause  is  an  agreement  between  the  shippers 
(the  defendants)  and  the  plaintiff  (the  person  who  alone 
was  interested  in  the  speedy  sailing  of  the  ship)  that 
the  plaintiff's  ship  should  not  be  required  by  the  defend- 
ants to  lie  on  her  berth  more  than  ten  days ;  and  that 
this  agreement  was  collateral  to  and  independent  of 
any  partnership  in  the  freight,  the  damage  arising  from 
any  breach  of  it  being  solely  to  the  plaintiff,  and  in  no 
way  to  be  brought  into  the  account  of  profit  and  loss. 
If  that  be  so,  the  action  will  lie,  and  there  is  no  ground 
for  entering  a  nonsuit.  The  question  as  to  misdirection 
remfuns  for  consideration.  It  was  contended  on  the 
part  of  the  defendants  that  it  was  the  implied  agreement 
of  the  plaintiff,  as  furnishing  the  ship,  that  she  should 
be  made  fit  to  receive  on  board  the  engines ;  in  which 
case  the  detention  was  for  the  purpose  of  supplying  that 
which  the  plaintiff  had  engaged  to  supply,  and  could 
not  be  said  to  be  caused  by  the  defendants.  If  this 
was  so  there  was  a  misdirection,  and  one  on  a  point 
going  to  the  whole  merits.  But  we  think  that  the 
parties,  knowing  that  there  was  a  doubt  as  to  whether 
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I860.  the  engines  would  go  on  board,  and  that  there  might  be 
Blbok  diflScnlty  and  expense  in  shipping  them,  have  agreed 
Ballebab  ^^^^  ^^^  shippers  should  take  on  themselves  all  the 
expense  and  risk  of  putting  them  in  and  stowing  them. 
If  it  should  prove  impossible  to  put  them  in  the  ship^ 
the  defendants,  having  taken  upon  themselves  abso- 
lutely to  do  so,  must  pay  damages  for  not  fulfilling  their 
contract.  If  there  is  delay  or  expense  incurred  in 
fulfilling  it,  it  is  incurred  by  the  defendants. '  We  think 
therefore  that  the  ruling  complained  of  was  right,  and 
the  rule  must  be  discharged  on  both  grounds. 

Rule  discbai^ed. 


END  OF   TRINITY  VACATION. 
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Thirtda^,  Kx  parte  The  Mayor  of  Bibminoham. 

ThaMmiciiMl  QIR   ^.  ATHERTON^  Solicitor  General,  moved, 
bSotmA^  on   behalf  of  Thomat  lAoydy    the  Mayor  of  the 

e.  i^9.ifL  borough  of  Bttwrngham^  for  a  role  ealling  on  the  jnatioes 

STSii^rSt  ^  ^  I**^  **'  ^^  borough  to  show  cause  why  a 

tiba  time  babig  mandamus  should  not  issue,  commanding  them  to  permit 

banrngh  bIuII  him,  88  Mayor  lor  the  time  beinff,  to  take  precedence 

be  a  justiee  of  o-  * 

the  peace  off  and  to  preside  at  all  meetings  of  the  justices  to  be  held 

borough,  and  within  the  borough,  at  which  a  chairman  should  be 

ahall  oontiiiiie  •     j 

to  be  radi  required. 

'^^^^^        The  affidavits  shewed  that  in  1839  a  separate  com- 

^enext niis  mission  of  the  peace  was  granted  to  the  borough ;  that 

after  he  shaU  in  1859  the  justices  of  the  borough  refused  to  allow  the 

rnKjot-r  then  Mayor  to  preside  at  their  meetings;  and  that,  in 

raxym  shall,  the  present  year,  they  had  reiiised  to  permit  the  applicant 

timeofhia  ^  preside,  88  Mayor  for  the  Ume  being,  at  the  gaol 

^[^pj^  sessions,  or  any  official  meetings  of  the  justices,  and 

pU^^^  another  magistrate  had  been  voted  to  the  chair. 

the  borough." 
Held,  that 

this  section  The  Solicitor  General^  for  his  rule.     The  question 

refers  to  eocia],  ^ 

not  magiB-  whether  the  Mayor  has  the  right  of  precedence  which 

terial,  prece-  ,         ,  .  ,  ... 

dence;  and  be  Claims,  tums  upou  the  construction  to  be  given  to 

not  entitle  a  The  Municipal  Corporations  Reform  Act,  5  &  6  H^.  4. 

s^^ySSr!  ^-  '^^'  '•  *^'»  ""^'^^  ®°*^^*  '*'"^*^  *^®  ^*y^'  ^^^  ^^^ 

de^andito"  ^™®  being  of  every  borough  shall  be  a  justice  of  the 

preside  at  aU 

meetings  of 

tha  bovon^  jnatioes,  held  in  the  borongh,  at  which  a  ehairman  is  reqnized. 


XXJV.  VICTOBIA.  228 

peace  of  and  for  such  boroagb,  and  shall  continae  to  be        13^^ 
8Qch  justice  of  the  peace  during  the  next  succeeding      BaLvtatb 
year  after  he  shall  cease  to  be  Mayor ;''  "  and  such  Mayor      Mayor  of 
shall,  during  the  time  of  his  mayoralty,  have  precedence 
in  all  places  within  the  borough/'     Under  this  section 
the  Mayor  is  entitled  to  precedence  at  the  meetings  of 
the  justices  at  which  he  is  present  as  a  justice,  no  less 
than  in  all  other  places  at  which  he  is  present  while  he 
holds  his  oflSce.     There  is  nothing  in  the  language  of 
the  statute  to  limit  the  meaning  of  precedence  to  social 
precedence.     IfF^himan  J.    Is  there  any  authority  for 
the  issuing  of  a  mandamus  of  the  kind  you  ask  for?]  In 
Ex  parte  Famall  (a)  this  Court  made  absolute  a  rule  for 
a  mandamus  to  the  directors  and  guardians  of  the  parish 
of  SL  MaryUbone^  to  admit  the  applicant,  an  Inspector 
appointed   by  the  Poor  Law  Board,  to  attend  their 
meetings,  in  pursuance  of  stat.  10  &  11   Vid.  c.  109. 
<.  20.  (&>     \Wight$nan  J.     In  that  case  the  defendants 
had  prevented  the  applicant  from  performing  his  statutory 
duty  to  attend  the  meetings.]     Sect.  57  of  The  Muni- 
cipal Corporations  Reform  Act  imposes  upon  the  Mayor 
the  duty  of  presiding,  ex  officio,  over  the  borough  justices. 
[Wightman  J.    The  Mayor  may  have  had  no  previous 
experience  as  a  justice;  and  it  would  be  very  inconvenient 
if  an  inexperienced  person  had  the  right  to  preside  over 
others  better  qualified.] 

CocKBinui  C.  J.    There  can  be  no  rule.    We  think 

(a)  Kot  reported.  The  role  nin  was  obtained  on  22nd  Mt^^  and  mada 
abeolnte  on  11th  Jime,  1856^  no  eaoee  being  ihewn. 

(6)  Which  enacta,  that  the  inspector  "ehall  be  entitled  to*'  "attend 
every  Board  of  gaardiaaa  and  averj  parochial  and  other  local  meeting 
held  for  the  relief  of  the  poor,  and  to  take  part  in  the  proceedings,  bnt 
not  to  vote  at  snch  Board  or  meeting.** 

Q  2 
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1860.        that  the  section  in  question  of  the  Act  of  Parliament 
£x  parte      applies  only  to  the  social^  not  to  the  magisterial,  pre<»- 
BiRMiAQBAM.  dcncc  of  thc  Mayor.  . 

WiGHTM AN,  Hill  and  Blackddrn  Js.  concurred.  - 

Rule  refused. 


Friday,  SCHLUMBEBQEB  aoainst   LiSTEB. 

November  9th.  ^ 


[Reported,  2  E.  ^  E.  870.] 


Saturday,        The  Queen,  CD  the  Pfosecution  of  the  Guardians 

JfovemberlOih.  ^ 

of  the  Poor  of  the  Strand  Union,  respondents, 
against  The  Overseers  of  the  Poor  of  the  parish 
of  St.  Giles  in  the  Fields,  appellants. 

On  17th  Oc'     ^  ASE  stated  by  consent  and  by  Judge's  order,  under 
J,  r!,  who  was  Stat.  12  &  13  Fict.  e.  45.,  on  an  appeal  to  Sessions 

then  eighteen 

years  old  and 

Uving,  nnemancipated,  with  his  father,  T,  B.,  in  the  parish  of  A.  in  the  8.  Union,  was 

removed  as  a  lonatic  pauper  to  an  asylum,  where  he  had  since  continued.    At  that  time 

both  T,  R.  and  J,  R.  haa  resided  in  A.  for  more  than  the  five  next  preceding  years. 

T.  R.  continued  to  reside  there  till  1857,  when  he  left,  and  had  not  since  retomed. 

71  R.'b  settlement,  both  on  and  since  17th  October,  1854,  was  in  the  parish  of  (?. 
J,  R.  was  maintained  in  the  asylum  from  tiiat  date,  at  the  cost  of  the  iSf.  union,  until, 
it  being  discovered  that  T.  R.  had  left^,  an  order  of  justices  was,  on  11th  October,  1859, 
made  under  stat  16  &  17  Vict,  c,  97.  s.  97.,  ac^udging  J,  R.  to  be  settled  in  G.,  and 
ordering  G.  to  pay  the  preceding  twelve  months'  expenses  of  his  maintenance,  and  a 
weekly  sum  for  his  future  support.  Sect.  102  of  that  Act  provides  that  all  expenses 
incurred  for  the  removal,  mamtenance,  &c  of  a  pauper  lunatic  removed  to  an  asylum, 
"  who  would  at  the  time  of  his  being  conveyed  to  such  asylum"  "  have  been  exempt 
from  removal  to  the  parish  of  his  settlement"  "  by  reason  of  some  provision  in*'  stat 
9  &  10  Fict,  c,  66.,  '*  shall  be  paid  by  the  guardians  of  the  parish  wherein  such  lunatic 
shall  have  acquired  such  exemption,"  "  and  where  such  parisn  shall  be  comprised  in  any 
Union  the  same  shall  be  paid  by  the  guardians,  and  be  charged  to  the  common  fund  of 
such  Union ;"  "  and  no  oraer  sliaU  be  made  under  any  provision"  "  in  this"  "  Act  on  the 
parish  of  the  settlement  in  respect  of  any  such  lunatic  pauper." 

On  a  case  stated  for  this  Court  on  an  appeal  to  Scions  by  G.  against  the  order  of 
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against  an  order  of  removal^  dated  lltb  October^  1859, 

by  which  Jamea  RandalU  a  pauper  lunatic,  was  adjudged 

to  be  settled  in  the  parish  of  St.  Giles  in  the  Fields^  and 

the  guardians  of  the  poor  of  that  parish  were  ordered 

to  paj  34£  10«.  \\d.  to  the  guardians  of  the  Strand 

Union,  being  the  amount  of  expenses  incurred  by  the 

latter  in  the  maintenance  of  the  lunatic  within  twelve 

calendar  months  before  the   making  of  the  order;  and 

also  \Qs.   weekly   for  the    future   support  of  the  said 

looatjc  in  an  asylum. 

On  17th  October f  1854,  the  said  James  Randall,  who 
was  then  eighteen  years  of  age,  and  living,  unemanci- 
pated,  with  Lis  father,  Thomas  Randall  (who  is  still 
alive)  in  the  parish  of  St,  Anne,  Westminster,  .in  the 
Strand  Union,  having  become  insane,  was  removed  to 
the  county  lunatic  asylum,  under  the  authority  of  the 
Act  in  that  behalf,  and  has  been  maintained  therein  ever 
since  as  a  pauper  lunatic.  He  never  gained  a  settlement 
in  his  own  right.  At  the  time  of  his  removal,  his  father 
was  settled  in  the  parish  of  St,  Giles,  which  settlement 
he  still  retains.  The  father  and  the  lunatic  son,  who 
lived  with  him  as  part  of  his  family,  bad  each  resided  in 
St.  Ann^s  parish  for  five  years  and  upwards  next  before 
17th  October,  1854.  The  father  continued  to  reside  in 
that  parish  until  three  years  ago,  when  he  left  the  parish 
without  any  intention  of  returning,  and  has  not  since 
returned.  After  the  lunatic  had  been  sent  to  the  asylum, 
and  down  to  15th  September,  1859,  his  maintenance 
was  charged  to  the  common  fund  of  the  Strand  Union; 
but  after  that  day,  on  which  it  was  discovered  that  bis 
&ther  had  left  St  Anii£s  parish,  the  costs  of  such  main* 
ieoance  were,  as  to  the  twelve  months  preceding  the 
said    I6th   September,    transferred  and  for  the   future 


1860. 

The  QoKKN 

▼. 
Overseen  of 
St.  GiifKS. 


nth  October, 
1859:  Held, 
that  Stat 
1(J&17  Vict, 
c.  97.  8, 102. 
applied,  and 
the  Older  was 
therefore  bad.  ' 
That  J.  5. 
was,  at  the 
time  of  his 
beinff  con- 
▼eyed  to  the 
asylum,  ex- 
empt from 
remoTal  to  (7. 
by  reason  of 
a  provision  in 
Stat.  9  &  10 

Vict,  e,  ea 

with  which 
the  amending 
statute  11  &12 
Vict.cUl. 
was  to  be 
read  as  one : 
and  had  him- 
self, though 
not  sui  juris, 
acquired  such 
exemption 
in  A, 
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1860.       chai^ged  to  the  parish  of  St.  Anne.     Oq  11th  October, 

The  QuBiv     1859,  the  order  appealed  against  was  made,  under  sut. 

Oyo^oI    ^*  *  ^^   ^*^'  ^'  *7.  s.  97.     The  part  of  the  expenses 

St^Oilm.     ordered  to  be  paid,  which  was  incurred  between  1 5th 

September  and  11th  October,  1859,  amounted  to  2L 

It  was  contended,  on  the  part  of  the  appellants,  that 
the  lunatic  was,  at  the  time  of  his  being  conveyed  to  the 
asylum,  exempt  from  removal  to  the  parish  of  his  settle* 
ment,by  reason  of  a  provision  instat  9  &  10  Vict  c.  66.; 
that,  under  stat  16  &  17  Vict  c.  97.  e.  102.,  the  order 
ought  not  to  have  been  made  and  that  the  lunatic  ought 
to  continue  to  be  maintained  in  the  asylum  out  of  the 
common  fund  of  the  Strand  Union ;  and  that,  if  any 
such  order  ought  to  have  been  made,  it  ought  not  to  have 
directed  the  payment  of  expenses  incurred  before  the 
date  of  it ;  or  at  all  events,  ought  not  to  have  directed 
the  payment  of  expenses  incurred  before  15th  September, 
1859. 

On  the  part  of  the  respondents  it  was  contended  that, 
if  the  lunatic  was  exempt  from  removal  as  alleged  by  the 
appellants,  he,  being,  as  the  respondents  contended,  un- 
emancipated  when  his  fiither  left  the  parish  of  St  Anne, 
and  having  no  other  settlement  than  that  of  his  father, 
ceased  to  be  exempt  from  removal  by  reason  of  any 
provision  of  stat  9  &  10  Vict.  c.  66. ;  and  that  the  order 
was  properly  made  in  its  terms,  upon  the  parish  wherein 
the  lunatic  was  settled. 

The  questions  for  the  opinion  of  the  Court  were.  First, 
whether  any  order  could  be  lawfully  made  on  the  parish 
of  St  Giles,  for  payment  of  expenses  for  the  mainte- 
nance, &a  of  the  lunatic  in  the  asylum;  Secondly, 
whether,  assuming  such  an  order  might  have  been  made, 
any  order  might  be  made  for  the  payment  of  pnst  ex« 
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penaes;  Thirdly,  whether  all  the  expenses  incurred  daring       ]  860. 
the  twelve  months  next  before  the  order,  or  such  part     The  Qubu 
only  as  were  incurred  since  15th  September^  1869,  might    q^JI^  ^f 
be  directed  to  be  paid.  Si.  Gun. 

If  the  first  question  was  answered  in  the  negative,  the 
order  was  to  be  quashed.  If  that  question  was  answered 
in  the  affirmative,  the  order  was  to  be  confirmed  or 
amended  according  as  required  by  the  answers  to  the 
other  questions. 

Poland,  for  the  respondents.      First,  the  order  was 
rightly  made  on  the  appellants,     fiy  stat.  16  &  17  Viet 
e.  97.  a.  97.,  justices  are  empowered  at  any  time  to  in- 
quire into  and  adjudge  the  settlement  of  a  pauper  lunatic 
who  is  in  confinement  in  an  asylum,  and  to  order  the 
guardians  of  the  union  or  parish  of  settlement  to  pay 
the  expense  incurred  for  the  lunatic's  maintenance  and 
otherwise.   Then  follows  sect.  102,  upon  the  construction 
of  which  the  question  in  the  present  case  depends,  and 
by  which  it  is  enacted  **  That  all  the  expenses  incurred 
rinoe  29th  September,  1853,  or  hereafter  to  be  incurred^ 
in  and  about  the  examination,  bringing  before  a  justice 
or  justices,  removal,  lodging,  maintenance,  medicine, 
clothing,  and  care  of  a  pauper  lunatic  heretofore  or 
hereafter  removed  to  an  asylum,  registered  hospital,  or 
lioensed  house  under  the  authority  of  this  or  any  other 
Act,  who  would,  at  the  time  of  his  being  conveyed  to 
such  asylum,  hospital,  or  house,  have  been  exempt  from 
removal  to  the  parish  of  his  settlement  or  the  country  of 
bis  birth  by  reason  of  some  provision  in  '*  stat.  9  &  10 
Vict  c.  66.,  "shall  be  paid  by  the  guardians  of  the 
parish  wherein  such  lunatic  shall  have  acquired  such 
sxemption  if  such  parish  be  subject  to  a  separate  board 
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1860.       of  gaardiansy  or  by  the  overseer  of  such  parish  where 
The  QuEBH    *^®  same  is  not  subject  to  such  separate  board,  and  where 
Overseew  of    ®^®^  pansh  shall  be  comprised  in  any  Union  the  same 
St.  Giles.     ghaU  be  paid  by  the  guardians,  and  be  charged  to  the 
common  fund  of  such  Union  so  long  as  the  cost  of  the 
relief  of  paupers  rendered  irremovable  by   the  last- 
mentioned  Act  shall  continue  to  be  chargeable  upon  the 
common  funds  of  Unions ;  and  no  order  shall  be  made 
under  any  provision  contained  in  this  or  any  other  Act 
on  the  parish  of  the  settlement  in  respect  of  any  such 
lunatic  pauper  during  the  time  that  the  above  mentioned 
charges  are  to  be  paid  and  charged  as  herein  provided ; 
and  sect.  5  of "  stat.  12  &  13  Vict.  c.  103.  *«  shall  be  re- 
pealed.**   This  section  does  not  apply  at  all  to  such  a 
case  as  the  present,  where  the  lunatic  pauper  is  an  un- 
emancipated  child ;  but  only  to  cases  where  the  lunatic 
has  acquired  the  status  of  irremovability,    under  stat. 
9  &  10  Vict  c.  66.,  in  his  or  her  own  capacity,  and  not 
through  a  father  or  a  husband.     The  words  **  wherein 
such  hinatic  shall  have  acquired  such  exemption*'  point 
to  a  direct  acquisition  by  the  lunatic  in  person.     [Black" 
Sum  J.      Does  not  a  child  living  with  his  father  when 
the  father  becomes  irremovable,  also  become  exempt  from 
removal,  **  by  reason  of  some  provision  in  stat  9  &  10 
Vtct.  c.  66."  ?]     No :  the  child  is  rendered  irremovable, 
in  such  a  case,  by  the  later  Act,  11  &  12  Ftct  c.  HI. 
s.  1.    And  it  becomes  exempt  from  removal  solely  in 
consequence  of  the  father*s  residence  for  five  years  in 
a  parish ;  the  length  of  the  child's  residence  there  while 
unemancipated,  which  in  the  present  case  happens  to  have 
extended  to  five  years,  being  immaterial.    But,  further: 
assuming  that  stats.  9  &  10  Vict  c.  66.  and  1 1  &  12  Vict 
e.  111.  are  to  be  read  as  one^  and  that  an  unemancipated 
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child,  or  a  wife,  can  be  said  to  acquire  the  status  of       i860. 

iTTemoyability  by  reason  of  the  father  or  husband  be-     The  Qvnma 

coming  irremovable ;  that  status  is  only  temporary,  and    oveneen  of 

conditional  upon  its  retention  by  the  father  or  husband ;     ^'-  Gilm. 

Ryina  7.  St.  Ann,  Blackfriar8(a\  Begina  v.  Cudham  {b)» 

Now  the  case  finds  that  the  father  of  the  lunatic  has 

left  St  Atme^M  parish ;  so  that,  should  he  return  there, 

he  would  be  removable.     It  follows  that  his  son,   the 

lunatic,  is  now  removable.    [Blackburn  J.   Stat  16  &  17 

Vid,  c.  97.  s.  102.  renders  it  immaterial  whether  or  not 

the  lunatic  is  now  removable.     The  section  applies  if,  as 

in  the  present  case,  he  was  exempt  from  removal  to  the 

parish  of  his  settlement  at  the  time  of  his  being  conveyed 

to  the  asylum.]     In  order  that  the  section  may  receive  a 

reasonable  construction,  the  conveyance  of  the  lunatic 

to  the  asylum  may  be  supposed  to  take  place,  construe* 

tively,  from  week  to  week;  the  order  under  stat.  16  &  17 

Vict,  e.  97.  directing  the  payment  for  his  maintenance, 

&c.,  to  be  made  week  by  week.     I^ight  is  thrown  on  the 

intention  of  the  Legislature  by  the  language  of  the  earlier 

statute  11  &  12  Vict  c.  110.,  an  Act  passed  for  one  year 

but  afterwards  continued;  by  sect.  3   of  which  it  was 

enacted  that,  for  the  year  in  question,  ''all  the  costs 

incurred  in  the  relief,  as  well  medical  as  otherwise,  of 

any  poor  person,  who,  not  being  settled  in  the  parish 

where  he  resides,  shall,  by  reason  of  some  provision  in** 

Stat.  9  &  10  Vict  c.  66.  **he  or  become  exempted  from 

the  liability  to  be  removed  from  the  parish  where  he 

resides,  shall,  where  the  said  parish  shall  be  comprised  in 

any*'  "Union,**  "be  charged  to  the  common  fund  of 

such  Union,  so  long  as  such  person  shall  continue  to  be 

(a)  2  J5.  #  A  440.  (6)  I  E,  i  E.  409. 
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I860.       9o  exempted"     And  staU  12  &  13  Vici.  e.  lOS.s.  6.,  for 
The  QuBMT     ^Ucb  8^<^^  ^6  &  ^7  Ftc^  e.  97.  s.  102.,  is  now  substituted, 
▼•  enacted,  **  That  all  the  costs  and  expenses  iucurred  or 

fix.  QiLis.     hereafter  to  be  incurred,  since  the  25th  day  of  March 
last  in  and  about  the  obtaining  any  order  of  justices  for 
the  removal  and  maintenance  of  a  lunatic  pauper  who 
shall  have  been  or  shall  be  removed  under  any  such 
order  to  any  asylum,  licensed  house,  or  registered  hospital, 
and  who,  if  not  a  lunatic,  would  have  been  exempt  from 
removal  by  reason  of  some  provision  in*'  stat  9  &  10 
Vici.  c.  66.,  **  shall,  until  the  time  when  the  provisions 
hereinbefore  contained  shall  cease,  be  borne  by   the 
common  fund  of  the  Union  comprising  the  parish  where- 
in such  pauper  lunatic  was  resident  at  the  time  wheo 
such  lunatic  pauper  was  so  removed  to  such  asylum, 
licensed  house,  or  registered  hospital,  notwithstanding  the 
order  for  the  payment  thereof  shall  have  been  made 
upon  the  overseers  of  such  parish,  or  the  parish  of  the 
settlement,  or  upon  the  treasurer  or  guardians  of  the 
Union  in  which  either  parish  shall  be  comprised."    Stat. 
16  &  17  Viet.  e.  97.  $.  102.  is  the  Brst  enactment  which, 
even  primft  fiicie,  appears  to  impose  a  permanent  liability 
on  the  pariah  from  which  the  lunatic  was  irremovable  at 
the  time  that  he  was  conveyed  to  the  asylum.  [Blackburn 
J.    The  last  enactment  was  passed,  no  doubt,  in  order 
to  remedy  the  restricted  operation  of  staL  12  &  13  Vict 
c.  103.  s.  5. ;  which  statute,  as  was  decided  in  Begitta 
V.  St.  Leonards,  Shareditck  {a\  applied  only  where  the 
lunatic  had  been  removed  under  an  order  of  justices. 
The  new  Act  applies  to  all  removals  under  the  authority 
of  an  Act  of  Parliament,  and  points  out  the  time  of  re« 

(a)  14  Q.  B.  340, 
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iiMi?al  as  that  which  is  to  determine  the  liability  of  the  i860, 

perish  of  residence.]  Next,  as  to  the  expenses  which  the  xhe  Qusbh 

order  might  properly  direct  to  be  paid.     [  Seoittf,  contra,  q^^^^  ^ 

here  stated  that  he  gave  up  the  last  two  points  relied  ^'  Qilkb, 
upon  by  the  appellants.] 

Keane^  for  the  appellants.     The  order  is  bad.     Stat. 
9  &  10  Fid.  c  66.  s.  1.  enacts  that  **  no  person  shall  be 
lemored''  **  from  any  parish  in  which  snch  person  shall 
ha?e  resided  for  five  years  next  before  the  application 
for^  a  warrant  fbr  removal     An  nnemancipated  child, 
liviDg  with  its  father,  is  a  '*  person,"  and  can  acquire  the 
itatus  of  irremovability  through  him ;  Reyinav.  Ehet  (a). 
The  lunatic  in  the  present  case  had,  therefore,  at  the 
Ame  of  his  being  conveyed  to  the  asylum,  which  is 
the  only  time  to  be  considered  in  construing  stat  16  &  17 
VieL  c.  97.  s.  102.,  acquired,  in  St  Anne*B  parish,  exemp- 
tion from  removal    The  only  point  on  which  the  re- 
apondents  can  rely  is,  that  the   exemption  was  not 
acquired  by  reason  of  some  provision  in  stat  9  &  10 
Vid.  e.  66.,  because  the  lunatic  was  irremovable  by  reason 
of  the  later  Act,  11  &  12  Vkt  e.  111.    That  Act, how* 
ever,  was  passed  merely,  as  the  preamble  states,  in  order 
to  remove  doubts  which  had  arisen  from  the  generality 
of  the  expresnons  in  one  of  the  provisoes  of  the  former; 
which  proviso  it  substantially  re-enacts,  with  a  slight 
change  in  the  phraseology.    The  two  Acts  must  clearly 
be  read  tpg^ther  as  one.    (He  was  then  stopped  by  the 
Court.) 

CocKBUBN  C.  J.  The  whole  force  of  the  argument  for 


(a)9£^#£96e. 
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1860.        ^^^  respondents  rests  on  the  assumption  that  the  proviso 
The  QusBM     re-enacted  by  stat.  11  &  12  Fid.  c.  IM.s.  1.  is  not  to  be 
Ovepseew  of    considered  as  part  of  stat.  9  &  10   Vict  c.  66. ;    for  if 
St.O2i.x0.     that  is  so,  the  lunatic  was  not  exempt  from  remoTal 
from  St.  Ann^s  parish  by  reason  of  some  provision  in 
stat  9  &  10  Viet.  c.  66.,  and  stat.  16  &  17  Vict.  c.  97. 
«.  102.  did  not,  therefore,  apply.     I,  however,  think  that 
the  two  statutes,  9  &  10  Vict.  c.  66.  and  11  &  12    FicL 
c.  111.,  are  to  be  read  as  one:  the  latter  merely  substi- 
tuting, for  a  proviso  in  the  former,  another  couched  in 
clearer  and  less  general  language,  but  identical  iu  purport* 
The  order  of  removal   was  therefore  bad,  as  being  in 
contravention  of  stat  16  &  17  Vict  c.  97.  «•  102.;   and 
it  must  be  quashed. 

(WiGHTMAN  and  Hill  Js.  were  absent.) 

Blacrburn  J.  I  am  of  the  same  opinion.  By  stat. 
16  &  17  Vict  c.  97.  s.  102.  it  is  enacted  as  follows.  [His 
Lordship  read  the  section.]  One  cjuestion  therefore  is 
whether  this  lunatic  pauper  had,  at  the  time  of  his  being 
conveyed  to  the  asylum,  acquired  exemption  from  re- 
moval,  by  reason  of  some  provision  in  stat.  9  &  10  f'ict 
c.  66.  Now  sect.  I  of  that  statute  enacted  that  no  person 
should  be  removed  from  a  parish  after  residing  in  it  for 
five  years ;  and  contained  a  proviso  which  was  intended 
to  mean  that,  whenever  any  person  should  have  a  wife  or 
children  having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  should  be  removable  or  not  re- 
movable from  any  parish  or  place  according  as  he  or  she 
would  or  would  not  be  removable  therefrom.  This 
meaning,  however,  being  somewhat  vaguely  expressed, 
stat.  11  &  12  Vict.  c.  HI.  was  passed  with  the  simple 
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object  of  substituting  a  clearer  form  of  proviso  to  pre- 
cisely the  same  effect.  I  think,  therefore,  that  the  two 
statutes  must  fairly  be  read  as  one.  The  remaining 
question  is,  whether  the  lunatic,  being  then  an  unemanci-- 
pated  child  living  with  an  irremovable  father,  could  be 
said,  at  the  time  of  his  being  conveyed  to  the  asylum^  to 
have  himself  **  acquired  "  the  exemption  from  removal, 
within  the  meaning  of  stat  16&17  Vict  c.97.8.  102.,  he 
being  then  not  sui  juris.  As  to  this,  I  agree  with  Mr. 
Keane,  that  he  had  then  '*  acquired"  the  exemption;  and 
I  think  that  Regina  v.  Elvet  (a)  is  an  authority  in  favour 
of  that  view.  Whether  it  was  the  intention  of  the 
Legislature  that  a  parish  or  union  should  continue  to  be 
chargeable  with  the  maintenance  of  a  lunatic  pauper 
child  after  its  father  had  ceased  to  be  irremovable 
therefrom,  or  whether  this  is  a  casus  omissus  in  the 
Act,  it  is  not  for  us  to  determine. 

Order  quashed. 

(a)  2E.iE.  266. 


1860. 


The  QuEBN 

▼. 
Overseers  of 
St.  Gilbh. 


SOMMBBTILLB    Y.    MlBEHOUSB. 
[Reported,  \  B.  %  S.  652.] 


Idtb. 
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Wedneidw,     Emblbton,  appellant,  o^ain^^  Bbown,  respondent. 
The  part  of      f^ASE  Stated  by  justices,  ander  stat  20  &  21  FieL 

the  eea  shore      \J 
comprised  €•  43. 

andlow^er  At  the  Petty   Sessions  held  in   and    for    the   east 

Mfft  ofAe*  division  of  Croqueidak  Ward^  in  the  county  of  Northym- 

^^^^  fterftmd,  on  3rd  MarcK  I860,  an  information  came  on  for 

county,  ie  hearing  before  the  justices^  of  which  the  following  is  a 

which,  and  CODY,  80  far  as  is  material 

not  the  Ad-  ^^^                            m.      .    i.           . 

miral^,  have  ** Northumberland  i  The  information  of  George  Embleton^ 

jurisdiction  to  ,          •   \          ri«vyy*««i                            ^ 

take  conii-  (to  Wit)        J  of   Warhworthf   m    the    county    of 

^nces there   Northumberland^  made  upon  oitfh  before**  &&,  ''on" 
XSJ^       &c. :  «'  who  saith,  that  Henry  Brawn,  of  CreuweU,  in  the 
wh^S^h^  said  county,  fisherman,  on  19th  November  last,  at  the 
is  covered        township  of  Amble,  in  the  parish  of  Warhoorth,  in  the 
county  aforesaid,  did  then  and  there  unlawfully  attempt 
to  take  certain  fish,  to  wit,  salmon  trout,  in  certain  water 
there  called  The  Steli  Fishery,  in  which  His  Grace  the 
•  Duke  of  Northumberland  then  had  a  private  right  of 
fishery  for  salmon  and  fish  of  the  salmon  kind,  and  such 
water  not  running  through  or  being  in  any  land  ad- 
joining or  belonging  to  the  dwelling  house  of  the  said 
Duke ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 
«  Sworn,''  &c. 

This  information  was  laid  under  stat.  7  &  8  G.A. 
c.  29.  s.  34.  The  prosecutor  and  the  above  named  re- 
spondent (hereinafter  called  **  the  defendant  **)  appeared 
at  the  hearing,  by  adjournment,  on  7th  AprU,  1860.    The 
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iacts  were  admitted  by  the  defendant  to  be  correctly        1860. 
laid  in  the  information,  with  this  exception,  that  the   '  Em burox 
place  where  the  ofienoe  was  committed  was  the    sea       n-owv 
shore,  between  high  and  low  water  mark  at  ordinary 
tides,  and  was,  at  the  time  the  offence  was  so  committed, 
€X>Tered  by  die  sea.  At  low  water  this  place  was  dry  land. 
Upon  this  evidence  it  was  contended,  on  the  part  of 
the  prosecutor,  that,  notwithstanding  that  circumstance, 
the  place  where  the  offence  was  committed  was  within 
the    body    of  the  county,  and  therefore  within   the 
jurisdiction  of  the  justices.    On  the  part  of  the  defen- 
dant it  was  a]]gued  that  it  was  only  within  the  jurisdiction 
of  the  justices  when  it  was  low  water,  but  when  the 
tide  was  full  it  then  ceased  to  be  so,  and  was  then  within 
the  jurisdiction  of  the  Admiralty. 

Upon  this  state  of  doubt,  the  justices  dismissed  the 
information  for  want  of  jurisdiction. 

The  question  for  the  opinion  of  the  Court  was, 
whether  their  determination  that  they  had  no  jurisdic- 
tion was  or  was  not  right  in  law. 

If  the  Court  should  be  of  opinion  that  their  determi- 
nation was  wrong,  the  justices  requested  the  Court  to 
remit  the  matter  to  them  with  the  opinion  of  the 
Court  thereon  accordingly ;  or  to  make  such  other  order 
ii^  relation  to  the  matter  as  to  the  Court  should  seem 
meet 

Mamsty^  for  the  appellant.  The  question  is  whether 
the  jurisdiction  of  the  justices  of  a  county  extends  over 
that  portion-  of  the  sea  shore,  adjoining  the  county, 
which  is  between  high  and  low  water  mark.  Regina  v. 
Mus$im{a)  shews  that  the  portion  of  the  sea  shore  in 
(a)  S£.#J9.90O. 
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1860.        question  is  within  the  body  of  the  county,   although 
Emblbtoh     ^here  is  no  primS  facie  presumption  that  it  forms  part  of 
Browx       ^^®  parish  coming  down  to  the  shore.    The  justices  there- 
fore, in  the  present  case,  clearly  had  jurisdiction  to  take 
cognizance  of  the  offence.      Stat.  7  &  8   6r.  4.  e.   29. 
s.  34.,  under  which  the  information  was  laid,  makes  it  an 
offence  punishable  by  conviction  to  '' unlawfully    and 
wilfully"  ''attempt  to  take  or  destroy  any  6sh  in  anj 
water"  **  in  which  there  shall  be  any  private  right  of 
fishery*':  and  it  must  be  taken  upon  the  facts  stated  iu  the 
case  that  the  Duke  of  Northumberland  had  a  private  right 
of  fishery  in  the  part  of  the  sea  where  the  respondeat 
took  the  salmon  trout.     [^Cockburn  C.  J.     Assuming  the 
place  in  question  to  be  open  sea,  could  the  Crown  have 
granted,  at  any  time,  an  exclusive  right  of  fishery  in  it  ?] 
Before  Magna  Charta  the  Crown  had  power  to  make 
such  a  grant.     Boffot  v.  Orr{a)  shews  that  there  may  be 
an  exclusive  right  of  fishing  for  salmon  in  the  open  sea 
as  far  as  low  water  mark.     The  only  matter  for   the 
consideration  of  the  Court  is  whether  or  not  the   sea 
shore  between  high  and  low  water  mark  is  within  the 
body  of  the  adjacent  county:  if  so,  the  Admiralty  can 
have  no  jurisdiction  over  it     The  law  is  expressly  laid 
down  to  that  effect  in  4  Inst  134,  where  Lord  Cokeaajs 
that  to  the  objection  ''  That  whereas  the  conusance  of'all 
contracts  and  other  things  done  upon  the  sea  belongeth 
to  the  admirall  jurisdiction,  the  same  are  made  triable  at 
the  common  jaw,  by  supposing  the  same  to  have  been 
done  in   Ckeapiide,  and  such  places,**  the  answer  is  that 
<'  By  the  lawes  of  this  realm  the  Court  of  the  admirall 
hath  no  conusance,  power,  or  jurisdiction  of  any  manner 

(a)  2  A  #  P.  472. 
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of  contract,  plea,  or  querele  within  any  county  of  the        i860, 
realm,  either  upon  the  land  or  the  water:  but  every  such     emblbtoh 
contract,  plea,  or  querele,  and  all  other  things  rising       browh. 
within  any  county  of  the  realm,  either  upon  the  land  or 
the  water,  and  also  wreck  of  the  sea,  ought  to  be  tried, 
determined,  discussed,  and  remedied  by  the  lawes  of  the 
land,  and  not  before,  or  by  theadmirall  nor  his  lieutenant 
in  any  manner.     So  as  it  is  not  materiall  whether  the 
place  be  upon  the  water  infra  fluxum  et  refluxum  aqua: 
but  whether  it  be  upon  any  water  within  any  county.'' 

No  counsel  appeared  for  the  respondent. 

CccKBUBN  C.  J.  We  must  assume  that  the  justices 
were  satisfied  of  the  fact  that  the  Duke  of  Northumber^ 
land  had  the  exclusive  right  of  fishing  in  the  sea  at  the 
place  where  the  offence  was  committed ;  and  that  the 
only  question  submitted  to  us  is  whether  or  not  they  had 
jurisdiction  to  take  cognizance  of  offences  committed  in 
the  part  of  the  sea,  adjoining  their  county,  comprised 
between  high  and  low  water  mark.  Retina  v.  Mtissan  (a) 
appears  to  be  a  direct  authority  that  such  part  of  the 
sea  is  within  the  body  of  the  adjoining  county.  It 
follows  that  the  justices  had,  and  ought  to  have  exercised, 
jurisdiction  in  the  matter;  which  must  therefore  be  re- 
mitted to  them. 

(WiGHTMAN  J.  was  absent.) 

Hill  and  Blackburn  Js.  concurred. 

Judgment  for  the  appellant.     Case  remitted 
to  the  justices. 

(a)  SE.tB.900. 
VOL.    m.  B  E.   &   E. 
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18G0. 


Wednesday,      Clements,  appellant^  agattist  Smith,  respondents 

Tbe(Jeneral      ^ASE  Stated  by  justices,  under  stat.  20  &  21   VierL 
Turnpike  Act,     ^^      ^    aq 
3<?.4.r.l26.  *•   *^- 

sedL*3^^"that       ^^  *  ^^"y  Sessions  bolden  at  Roch/ord,  in  the  connly 

be^^n^     of  ^«ex,  on  23rd  February,  1860,  an  information  wa» 

or  taken"  "on   preferred  by  the  appellant,  a  loll  collector,  against  the 

road,  for^         respondent,  charging  that  he,  on  16th  January^  1860,  at 

beast  or  other    Hockley,    in    the   said  county,  did  claim  and  take  the 

riage^empl^ed  benefit  of   a  certain  exemption  from   toll  payable  at 

conwM&^°'    a   certain    turnpike  gate  there   situate;    he  then  and 

having  been      there  not  beins  entitled  to  the  same:  contrary  to  the 

employed  only  ^  'J 

in  carrying       form  of  the  Statute  in  such  case  made  and  provided* 

or  conreying  "^ 

on  the  same  By  stat.  3  Geo.  4.  c.  126.  s.  36.  (The  General  Turn- 

day,"  "any  ...  .        • 

hay,  straw,       pike  Act),  it  is  enacted  **  That  if  any  person  or  persotis 

cattle,  and  shall,  by  any  fraudulent  or  collusive  means  whatsoever, 

Btiaw'which  <^J»*°*  ^^  ^^^^  the  benefit  of  any  exemption  from  toll  or 

arisOTOT^land  '^^"^  ovcrweight,  or  for  using  any  additional  horse  or 

or  ground  in  horses,  or  of  any  other  exemption  or  exemptions  what- 

the  occupation  ^  g  r 

of  the  owner     soever  in  this  Act  contained,  every  such  person  shall  for 

of  any  such 

hav,  straw,       every  such  offi;nce  forfeit  and  pay  any  sum  not  exceed- 
in  the  straw,     ing  51 ;  and  in  all  cases  the  proof  of  exemption  shall  be 

potatoes  or 
other  agri- 
cultural produce,  and  which  has  not  been  bought,  sold  or  disposed  of,  nor  is  going  to  be 
sold  or  disposed  of." 

A  horse  and  cart  passed  through  a  toll-gate,  carrying  threshed  barley,  which  had 
grown  on  land  in  the  occupation  of  the  owner,  to  a  mill  to  be  eround  into  meal  for 
feeding  the  owner's  pigs.  They  repassed  on  the  same  day  laden  with  barley-meal 
obtained  from  the  mill,  the  produce  of  another  parcel  of  barley  grown  by  the  same 

pur- 


for 

tliat  both  the  barley  and  the  barley-meal  came  within  the  description  of  *'  fodder  for 
eattle.'' 
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upon  the  person  claiming  the  same/'  By  sect.  32  it  is  en-        I860. 

acted  **  That  no  Toll  shall  be  demanded  or  taken  by  virtue     cuimn 

of  this  or  any  other  Act  or  Acts  of  Parliament,  on  any        s^wh. 

turnpike  road,  for  **  (inter  alia)  •'  any  horsey  beast  or 

other  cattle  or  carriage  employed  in  carrying  or  convey- 

ingy  having  been  employed  only  in  carrying  or  convey* 

ing  on  the  same  day^*    (inter  alia)  ''any  hay,  straw^ 

fodder  for  cattle,  and  corn  in  the  straw,  which  has  grown 

or  arisen  on  land  or  g^round  in  the  occupation  of  the 

owner  of  any  such  hay,  straw,  fodder  or  corn  in  the 

straw,  potatoes  or  other  agricultural  produce,  and  whiph 

has  not  been  bought,  sold  or  disposed  of,  nor  is  going  to 

be  sold  or  disposed  of." 

The  appellant  proved  that  the  respondcnti  on  the 
day  in  question,  came  to  one  of  the  toll  gates  of  the 
Essex  Turnpike  Trust  with  a  horse  and  cart,  and  claimed 
to  pass,  and  did  pass,  through  without  payment  of  toll^ 
alleging  that  he  was  carrying  threshed  barley  to  the 
mill  to  be  ground  into  meal  for  his  master's  pigs ;  and 
that,  on  his  return  laden,  he  again  claimed  to  pass,  and 
did  pass,  through  the  same  gate  without  payment  of  toll, 
on  the  ground  that  he  was  laden  with  barley-meal  to  be 
used  as  food  for  his  master's  pigs.  It  was  proved  on 
behalf  of  the  respondent  that,  at  the  time  of  the  alleged 
offence,  he  was  the  servant  of  a  Mr.  fFood,  an  occupier  of 
land  at  Rochford  and  Hawkwell;  that  the  barley  which 
the  respondent  was  conveying  was  grown  on  his  master's 
farm,  whence  it  was  taken  to  the  mill  to.  be  ground 
into  meal  for  feeding  pigs  upon  the  farm ;  that,  on  his 
return  from  the  mill,  his  cart  was  laden  with  barley- 
meal  delivered  to  him  at  the  mill  as  the  produce  of 
another  parcel  of  his  master's  barley,  grown  on  the  said 
fiuin,  which  bad  been  previously  sent  to  be  ground ;  that 

R  2 
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1860.       the  said  meal  was  afterwards  actually  consamed  by  his 
CLBifEiiTs     ^^^  master's  pigs  on  his  said  land ;  and  that  the  said 
Smith        horse  and  cart  had  not  been  employed  in  any  other  way 
during  the  same  day. 

On  these  facts  the  justices  decided  that  the  barley 
and  barley-meal  were  bolh  **  fodder  for  cattle,"  within 
the  meaning  of  stat  3  G.  4.  c.  126.  s.  32. ;  and  further, 
that,  if  not  *'  fodder  for  cattle/*  they  were  "  agricultural 
produce''  grown  on  the  lands  of  the  owner,  and  not 
bought,  sold,  or  disposed  of,  or  going  so  to  be,  within 
the  meaning  of  the  same  section ;  and  as  such  were 
exempt  from  toll.  And  on  these  grounds  they  dismissed 
the  said  information. 

The  questions  for  the  opinion  of  the  Court  were: 

1st.  Can  threshed  corn  be  deemed  "fodder  for  cattle  ** 
or  '^  agricultural  produce ''  within  the  exemption  given 
by  Stat.  3  G.  4.  c.  126.  s.  32.? 

2nd.  Is  threshed  corn,  grown  on  the  farm  and  trans- 
ported to  be  ground  into  meal,  and  in  its  new  form 
returning  to  the  farm  to  be  used  as  food  for  cattle, 
exempt  from  toll  both  going  and  returning,  or  either  way? 

3rd.  Is  '^  fodder  for  cattle''  exempt  from  toll  when  in 
transit,  not  for  consumption  or  store,  but  to  be  submitted 
to  a  mechanical  process  to  render  it  fitter  for  use  as 
fodder? 

And,  lastly,  whether,  on  the  facts  proved  as  stated 
above,  the  justices  were  right  in  law  in  dismissing  the 
said  information  ? 

Edmund  Round,  for  the  appellant  The  justices  have 
put  a  wrong  construction  upon  sect.  32  of  the  statute. 
Neither  barley  or  barley-meal  fall  within  any  of  the  ex- 
emptions from  toll  there  enumerated.     They  are  clearly 
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neither  haj,  straw,  or  com  in  the  straw ;  nor  are  they        \H60. 
fodder  for  cattle,  the  mention  of  which  between  ''straw"     clembiiii 
and  «'  corn  in  the  straw''   shews   that  the  Legislature       gj^^ia. 
had  in  contemplation  fodder  ejusdem  generis.     [Black' 
bum  J.     Does  *'  fodder"   mean  that  which  already  is, 
or  that  which  is  intended  to  be,  food  for  cattle  ?]     It  is 
defined  in  Johnson's  Dictionary  as  ''  dry  food  stored  up 
for  cattle  against  winter."     [Blachbum  J.     That  defini- 
tion appears  too  limited.     Rye  grass  cut  in  the  field  and 
brought  home  for  immediate  consumption  by  cattle  is 
fodder.     Cockbum  C.  J.     So  are  vetches.    Blackburn  J. 
Com  in  the  straw  would  not  be  fodder.]     In  some  coun- 
ties it  might  be,  as  in  Lincolnshire,  v^here  horses  are 
often  fed  with  unthrcshed  oats.     At  all  events,  assuming 
that  barley  is  fodder,  barley-meal  is  not ;  being  a  manu- 
factured article.     [  Cockbum  C.  J.     The  same  might  be 
said  of  hay  or  chopped  straw.]    The  exemption  must 
end  somewhere.      Would  a  baker,  carrying  loaves  of 
bread,  be  exempt  on  the  ground  that  bread  is  com  ?   Or 
would  oilcake  be  fodder  for  cattle  ?    [HiU  J.  In  Higgin- 
botham  v.  Perkins  (a)  it  was  held  that  these  exemptions 
from  toll  are  to  be  construed  beneficially  in  favour  of 
agriculture.]     The  statute  now  under  consideration  was 
not,  like  some  of  the  earlier  Acts,  passed  for  the  benefit 
of  agriculture,  but  simply   because,  as  the  preamble 
recites,  ''the  laws"  "in  force  for  the  general  regulation 
of  turnpike  roads"  were  "  found  to  be  ineffectual  and" 
required  "amendment.^'    [Cockbum  C.  J.   You  say  that 
when  the  barley  first  passes  through  the  toll  gate  it  is 
not  being  carried  as  food  for  cattle,  but  as  something  to 
be  converted  into  such  food.    But  when  it  comes  back  in 
the  shape  of  barley-meal,  you  say  that  it  has  passed  into 
(a)  8  Taunt,  795. 
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I860.  a  further  stage  than  being  produce  ''which  has  grown  or 
Clkmemta  arisen  on  land/']  In  the  present  case  it  is  found  that 
SmVtb.  ^^^  barley-meal  with  which  the  defendant  came  back  was 
made  from  diflPerent  barley  to  that  with  which  he  first 
passed  through.  In  sect.  16  of  the  Act,  *'hay,  straw, 
fodder  or  com  unthreshed"  are  specified,  not  "  fodder 
for  cattle.**  The  Legislature,  in  passing  sect.  32,  must 
have  intended  the  toll-gate  keeper  to  have  reasonable 
means  of  ascertaining,  from  ocular  inspection,  whether 
the  exemptions  attached  or  not  upon  things  passing  the 
gate.  [Blackburn  J.  How  can  the  toll  keeper  tell  from 
inspection  upon  whose  land  hay,  straw,  or  corn  have 
grown  ?  He  must  take  the  carter's  word  as  to  who  is 
the  owner  and  whence  they  come.]  Had  the  L^is- 
lature  supposed  that  fraud  would  be  perpetrated  in 
that  respect,  they  would,  as  in  sect.  27  with  reference  to 
empty  waggons  going  for  manure,  have  enacted  that  the 
toll  should  be  paid  ia  the  first  instance,  and  returned  on 
pt^xluction  of  an  exemption  ticket. 

Shaw,  for  the  respondent,  was  not  called  upon. 

CocKBUBN  C.  J.  In  this  case  I  think  that  the  justices 
were  right  in  holding  that  the  exemption  from  liability  to 
toll  did  exist.  It  is  true  that  the  application  of  Bsirley 
or  barley-meal  as  food  for  cattle  may  be  a  modern 
practice.  But  the  words  of  the  Act  of  Parliament  are 
wide  enough  to  include  them  within  the  exemption,  and 
the  principle  of  exemption  applies.  It  has  been  held 
that  clauses  of  this  nature  are  to  be  construed  liberally, 
in  fiivour  of  agriculture.  No  doubt  there  is  some  diffi- 
culty, at  first  sight,  in  saying  that  barley  in  the  course  of 
transit  to  a  mill  for  the  purpose  of  being  ground  into  meal. 
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to  be  afterwards  eaten  by  cattle,  is  already  fodder  for  cattle ;  1 860. 
but,  giving  a  fair  and  liberal  construction  to  the  words  of  clbmehts 
the  statute,  I  think  that  everything  which  is  ultimately  sxith. 
destined  to  be  used  as  food  for  cattle  is  fodder  for  them, 
although  it  may  not  have  gone  through  the  final  process 
which  will  make  it  such.  Otherwise,  this  absurd  and  incon- 
venient consequence  would  follow,  that  if  a  man  passed 
through  a  toll-gate  with  barley  intended^  in  its  natural 
state,  as  food  for  cattle,  he  would  be  within  the  ex- 
emption ;  but  if  he  had  a  crushing  machine  on  his  own 
premises,  to  reach  which  with  the  barley  he  had  to  pass 
through  the  gate,  he  would  be  liable  to  toll  because  of 
his  intention  to  crush  the  barley  before  giving  it  to  his 
cattle.  So,  again,  it  would  be  strange  if  a  man  who  was 
taking  turnips  to  be  boiled,  before  giving  them  to  his 
catde,  as  is  done  in  parts  of  Scotland^  was  not  exempt 
irom  toll  in  respect  of  them.  A  variety  of  similar 
iostances  might  be  adduced.  The  safer  course  is  to 
construe  the  Act  liberally,  in  accordance  with  the  spirit 
in  which  such  enactments  ought  to  be  construed ;  and 
to  hold  that  the  exemption  extends  to  corn  destined  for 
the  consumption  of  cattle,  although  at  the  time  that  the 
exemption  is  claimed  it  is  in  an  intermediate  stage 
towards  being  made  into  fodder  for  them. 

(WiGHTMAN  J.  was  absent) 

Hill  and  Blackbubn  Js.  concurred. 

Judgment  for  the  respondent. 
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I860. 


Wednetdav,  DoiCK,   appellant,    aoainst  Phelps,  respondent. 

The  Water-  /^ASE  stated  by  a  Metropolitan  police  magistrate, 

men's  uid  ^^            .                                   -— ^ 

Lightermen's  under  Stat.  20  &  21  VtcL  c.  43. 

Amendment  q^  ^^^^  February,    1860,   the    appellant  appeared 

cfc^^^*^^*  before  the  magistrate  to  answer  the  complaint  of  the 

*^b"fictB  to  respondent,  a  freeman  of  the  company  of  **  The  Master, 

penalty  "any  Wardens  and  Commonalty  of  Watermen  and  Lighter- 
person,  not 

beineafree-  men  of  the  river  Thames,^  for  that  on  3rd  February, 
man  licensed 

in  puranance  I860,  upon  the  river  Thames  between  Teddington  Lock, 

or  an  appren-  '^   ^^^  counties  of  Middlesex  and  Surrey,   and  Lower 


aoraiSingto"    ^^  Point,  near  Graveserul,  in  the  county  of  Kent,  to 
afreeman  or     ^^^  *'  ^'^®  parish  of  Putney,  in  the  county  of  Surrey,  the 

to  the  widow     said  appellant,  not  being  licensed  in  pursuance  of,  or 
of  a  freeman 

of  the"  Water-  qualified  according  to,  The  Watermen's  and  Lightermen's 
men's  Com- 
pany, who         Amendment  Act,  1859  (a),  did  then  and  there  unlaw- 

time  act  as/    fuHy   act  as  a   lighterman,  working  and   navigating  a 

li^ht^Mi?'     certain  barge   upon   the  said   river  for  hure  and  gain, 

or  ply  or  work   contrary  to  the  said  statute. 

or  navigate  •' 

any"  "fighter^' 

••  upon  the" 

"nver^'  Thame*  "ficom  or  to  any  place  or  places"  "within  the  limits  of"  the  "  Act»  for 

hire  or  eiin." 

Stat.  7  &  8  (?.  4.  c.  clxzT.,  which  b;^  sect.  37  imposed  a  similar  penalty,  and  by  sect.  101 


leld,  that  a  person  found  plying  and  navi^ting  a  barge  for  hire  on  the  Thames, 
within  the  limits  of  stat  22  &  23  Vict,  c.  cxxziii.,  and  not  being  licensed  or  qualified 
according  to  the  Act,  incurs  a  penalty  under  sect.  54,  though  the  hme  startea  fiom  a 


place  beyond  those  limits,  and  would,  under  stat  7  &  8  (?.  4.  c.  IzzT.,  hare  betm  deemed 
a**  western  barge." 

(a)  Stat.  22  &  23  Vict.  c.  cxzxiiL    Local  and  personal,  public. 
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At  the   hearing  the  following  facts   were  admitted.        i860. 
That,  at  the  time  of  committing  the  alleged  oflFence,  the        Doick 
apiiellant  was  neither  licensed  nor  qualified  as  aforesaid^       Pbklps 
and  was  acting  as  a  lighterman,  working  and  navigating 
for  hire  and  gain  on  the  said  river  Thames  at  Putney f 
within  the  limits  mentioned  in  the  said  Act,  a  barge  car- 
rying timber ;  which  barge  started  from  the  town  of  Guild- 
ford, in  the  county  of  Surrey^  and  was  worked  and  navi- 
gated  as  aforesaid  by  the  said  appellant,  from  Guildford 
aforesaid,  upon  and  through  the  said  river  Thames  within 
the  limits  aforesaid,  to  Northflut  in  the  county  of  Kent^ 
below  London  Bridge.     That  the  said  barge  was,  at  the 
time  of  the  committing  of  the  said  alleged  offence,  a  flat 
bottomed  barge,  and  would  have  been  deemed  to  be  a 
^'  western  barge"  within  the  meaning  of  the  101st  sect  of 
Stat  7  &  8  G.  4.  c.  Ixzv.  (a),  intituled  **  An  Act  for  the 
better  regulation  of  the  watermen  and  lightermen  on  the 
river  Thames^  between  Yantlei  Creek  and  Wir^or^  if 
such  Act  had  not  been  previously  repealed.     Guildford 
aforesaid  is  beyond  the  town  of  KingetoUf  in  the  county 
of  Surrey,  and  beyond   the  limits  mentioned  in  The 
Watermen's  and  Lightermen's  Amendment  Act,  1859, 
22  &  23  Vid.  c.  cxx&iii.,  that  is  to  say,  beyond  Tedding- 
ton  Lock,  in  the   counties  of  Middlesex  and   Surrey. 
Putney  Bridge  aforesaid,  where  the  alleged  offence  was 
committed,  is  within  the  limits  defined  by  the  last  men- 
tioned Act. 

Prior  to  the  passing  of  stat.  22  &  23  Vict  c.  cxzxiii.. 
The  Master,  Wardens  and  Commonalty  of  Watermen 
and  Lightermen  of  the  river  Thames  were  used  and  accus- 
tomed to  grant  a  license  or  permission  to  all  persons  who 

(a)  Local  and  penonal,  public 


V. 

Phelps, 
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1860.        bad  duly  served  an  apprenticeship,  and  been  admitted 
DoiOT       ^  freemen   of  the  said  Company,    and    also    to    the 
qualified  apprentices  of   such   freemen,   to   work   and 
navigate  barges  on  the  river  Thames  for  hire :  but  such 
licenses  were  not  granted  to  any  other  persons.     The 
said  appellant  had,  previously  to  the  commencement  of 
the  Act  last  mentioned,  been  In  the  habit  of  navigating 
western  baiges  on  the  river  Thames,  within  or  through 
the  limits  of  the  said  last  mentioned  Act,  for  several 
years,  but  never  was  a  freeman  of  the  said  Company,  or 
an  apprentice  to  a  freeman  or  to  the  widow  of  a  free- 
man of  the  said  Company. 

By  the  3rd  section  of  stat.  7  &  8  6.  4.  c  Izxv.  the 
limits  of  the  jurisdiction  of  the  said  Company  were 
defined  to  be  from  the  town  of  New  Windsor,  in  the 
county  of  Berks,  to  Yantkt  Creek,  in  the  county  of 
Kent;  and  by -the  104th  section  of  the  same  Act  the 
owners  of  laystalls  and  chalk  hoys,  and  divers  other 
persons  therein  particularly  specified,  although  not  free- 
men of  the  said  Company,  were  permitted  to  work  and 
navigate  lighters,  hoys,  and  other  vessels  or  craft,  in  and- 
upon  the  said  river,  without  being  subject  to  any  of  the 
penalties  imposed  by  such  Act  Stat  22  &  23  Vkt. 
c.  cxxxiii.  came  into  operation  on  1st  January,  1860,  the 
object  thereof  being  to  make  better  regulations  for  the  safe 
navigation  and  traffic  in  and  upon  the  said  river ;  and  by 
the  7th  section  of  such  last  mentioned  Act  the  whole  of 
Stat  7  &  8  Cr.  4.  c.  Ixxv.  was  repealed,  subject  only  to 
the  reservation  of  such  rights  as  are  in  the  said  section 
particularly  specified ;  and  the  said  Act  contains  divers 
clauses  whereby  the  limits  of  the  jurisdiction  of  the  said 
Company  are  considerably  altered  and  modified,  and 
various  privileges  and  exemptions  conferred  by  the  former 
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Act  upon  the  freemen  of  the  said  Company^  the  ownen  of  1 350. 
western  barges,  laystalls,  chalk  hoys  and  other  vessels  "^^^ 
and  craft,  were  wholly  abolished,  and  a  new  system  of 
supervision  and  control  over  the  traflSc  of  the  said  river 
was  sabetituted  in  lieu  of  that  which  formerly  prevailed. 
When  the  alleged  oflence  was  committed,  the  said  stat. 
22  &  23  Vict.  c.  czxxiii.  was  in  force. 

It  was  contended,  on  behalf  of  the  appellant,  that  he, 
the  said  appellant,  was  not  liable  to  be  convicted  on  the 
said  information,  as  the  barge  he  was  working  and  navi- 
gating was  a  western  bai^  as  aforesaid;  and  as  his 
barge,  at  the  time  of  the  said  alleged  ofienoe,  was  being 
navigated  as  aforesaid  from  a  place  beyond  the  limits  of 
the  said  Act. 

It  was  contended,  on  behalf  of  the  respondent,  that 
the  said  appellant  was  liable  to  be  convicted,  as  the 
previous  exemption  in  favour  of  western  barges  was 
repealed  by  the  said  Act ;  and  that  his  said  barge,  at  the 
dme  of  the  alleged  oflfence,  was  being  navigated  by  him 
as  before,  and  within  the  limits  of  the  said  Act. 

Stat.  22  &  23  riei.  c  czxxiii.  and  so  much  of  stat. 
7  &  8  Cr.  4.  c.  Ixxv.  as  was  relevant  to  the  question  at 
isBue,  were  to  be  considered  as  part  of  the  case. 

The  magistrate,  upon  the  said  hearing^  overruled  the 
said  objections  so  taken  on  behalf  of  the  said  appellant 
as  aforesaid,  and  decided  and  adjudged  that  the  said 
appellant  was  guilty  of  the  said  offence,  upon  the  ground 
that  Stat  22  &  23  Vict.  c.  cxxxiii.  abolished  the  ex- 
emption in  favour  of  western  barges  referred  to  in  the 
101st  section  of  stat.  7  &  8  G.  4.  c.  Ixxv.,  and  also  the 
exemption  in  favour  of  laystalls  and  chalk  hoys  and 
odier  vessels  referred  to  in  the  104th  section  of  the  same 
Act;  notwithstanding  sect.   7  of  stat.  22  &  23   Vict 
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I860.  c.  cxxxiii. ;  and  that  the  above  Act  applied  to  a  barge 
DoicK  starting  from  a  place  beyond  the  limits  of  the  Act,  as 
Pbelps.  G^Mt7<(^i/ aforesaid,  and  having  been  navigated  from  such 
place  to  a  place  within  its  limits,  as  Putnty  aforesaid  ; 
and  also  upon  the  ground  that  the  appellant  had  acted 
as  a  lighterman  within  the  said  limits,  contrary  to  the 
provisions  of  the  said  Act.  And  the  magistrate  then 
adjudged  the  appellant  to  pay  for  his  said  offence  the 
sum  of  Qd.^  and  2s,  for  costs. 

The  question  for  the  opinion  of  the  Court  was^ 
whether  this  decision  was  correct.  If  the  Court  should 
be  of  opinion  that  it  was,  the  conviction  was  to  be 
affirmed;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  conviction  was  to  be  quashed. 

Scotland^  for  the  respondent.  The  appellant  was 
rightly  convicted.  It  was  admitted  at  the  hearing  that 
be  was  neither  licensed  in  pursuance  of,  or  qualified  ac- 
cording to.  The  Watermen's  and  Lightermen's  Amend- 
ment Act,  1859,  22  &  23  Vict.  c.  cxxxiii.:  sect  54  of 
which  enacts  that  "  If  any  person,  not  being  a  freeman 
licensed  in  pursuance  of  this  Act,  or  an  apprentice, 
qualified  according  to  this  Act,  to  a  freeman  or  to  tho 
widow  of  a  freeman  of  the  said  Company"  *' shall  at  any 
time  act  as  a  waterman  or  lighterman,  or  ply  or  work  or 
navigate  any  wherry,  passenger  boat,  lighter,  vessel,  or 
other  craft  upon  the  said  river,  from  or  to  any  place  or 
places'*  ^'  within  the  limits  of  this  Act,  for  hire  or  gain," 
he  shall  be  subject  to  a  penalty  for  every  such  offence 
not  exceeding  40«.  The  places  within  the  limits  of  the 
Act  are,  by  sect.  8,  declared  to  be  *'  all  parts  of  the 
^river  Thames  from  and  opposite  to  and  including 
TeddingUm  Lock  in  the  counties  of  Middksex  and  Surrey, 
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to  and  opposite  to  and  including  Loxoer  Hope  Point  near  I860. 
Gravesend  in  the  county  of  KenL^  The  case  finds  that  Dowk 
the  appellant  worked  and  navigated  a  barge^  for  hire  and  Puxlpi. 
gain,  at  Putnejfy  within  these  limits.  That  being  so^  he 
clearly  committed  the  offence  prohibited  by  sect.  54, 
and  the  fact  that  the  barge  started  on  its  voyage- from 
Guildford^  a  place  beyond  the  limits  of  the  Act,  consti- 
tutes no  defence.  A  main  object  of  the  Act,  as  the 
preamble  recites,  was,  ''  that  proper  regulations  should 
be  made  for  the  navigation  of  barges,  lighters,  boats, 
and  other  like  craft  carrying  goods,  wares,  and  merchan- 
dise within  the  limits  of  the  **  Act,  and  for  the  regula« 
tion  of  the  persons  employed  to  navigate  the  same,  and 
for  the  security  of  passengers  passing  to  and  fro  on  the 
said  river  in  boats  and  other  craft,  and  for  the  orderly 
conduct  of  the  traffic  on  the  said  river.''  This  object 
would  be  in  great  measure  frustrated,  if  unqualified 
persons  can  elude  the  provisions  of  the  Act  by  starting 
from  points  a  little  higher  up  the  river  than  Teddington 
Lock.  In  Reed  v.  Ifyham{a)  it  was  held,  upon  the 
construction  of  the  corresponding  secticm  (the  37  th)  in 
the  repealed  Act,  7  &  8  Cr.  4.  c.  Izxv.,  that  a  steam-tug 
was  not  a  **  wherry,  lighter,  or  other  crafl,**  and  therefore 
that  a  person  navigating  her  within  the  prescribed  limits 
was  not  liable  to  the  penalty.  The  decision  is  not  in 
point  here;  but  the  observations  of  Erie  J.,  to  the  effect 
that  the  watermen's  [irivilege  was  given  them  for  the 
pnblic  good,  on  the  presumption  that  they  would  go 
through  the  proper  means  of  qualifying  for  the  duties 
which  they  would  have  to  perform,  illustrate  the  inten- 


(a)  SKj^B.  889. 
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1860.       tion  of  the  Legislature.    [Cockbum  C.  J.   You  need  not 
j)oioK       aiTgue    this    point    further.      It  would    be   putting    a 
Fhblps.      ^^^  absurd   construction  upon  the  Act  to  hold    that 
the  statutory  prohibition  upon  the  navigation  of  lighters 
by  unqualified  persons  within   the    prescribed    limits 
does  not  operate  if  the  lighter  starts    from  Hampton 
Court  instead  of  Teddington;  the  necessity  for  a  com- 
petent qualification  in  the  person  navigating  being  the 
same  in  both  cases.]     That  is  the  only  reasonable  inter- 
pretation of  the  statute.    Walker  v.  Evans  {a)  is  a  direct 
authority  in  favour  of  it     It  was  there  held  that  a 
steam-tug  which  occasionally  plied  to  and  fro  between 
London  Bridge  and  places  to  the  eastward  of  the  Nore 
Light  was,  while  employed  on  any  portion  of  the  river 
between  London  Bridge  and  the  Nore  Lights  subject   to 
the  penalties  for  not  consuming  its  own  smokcj  imposed 
by  Stat.  19  &  20  Vict.  c.  107.  «.  L  on  <'all  steam  vessek 
plying  to  and  fro  between  London  Bridge  and  any  place 
on  the  river  Thames  to  the  westward  of  the  Nore  LighL^ 
The  only  remaining  point  is,  whether  the  fact  found  in 
the  case  that  the  appellant's  barge  would  have  been 
deemed  a  "  western  barge**  under   sect.  101   of  the 
repealed  Act,  7  &  8  (?.  4.  e.  Ixzv.,  exempts  him  from 
liability  to  conviction.    It  is  thereby  enacted  ''That 
nothing  in"  that  '*Act  contained,"  with  some  imma- 
terial exceptions,  ''shall  extend  to  any  western  barges; 
and  that  all  flat  bottomed  boats  and  barges  navigated 
from  the  town  of  Kingston  in  the  county  of  Surrey ^  or 
any  place  or  places  beyond  the  said   town,  shall  be 
deemed  western  barges,  and  shall  and  may  be  navigated 
ou  the  said  river  of  (6)  Thames  as  far  as  London  Bridge  ;" 

(4)  2  £.#£356.  {f>)  Sie. 
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''and  no  person  or  persons  navigating  such  western  1860. 
baigea"  •*  shall  in  respect  thereof  be  subject  or  liable  to  doiok 
any  penalties  or  forfeitures  imposed  by  this  Act."  The  ?««*§. 
appellant  will  contend  that  this  exemption  in  favour  of 
western  barges  is  preserved  by  sect  7  of  stat.  22  &  23 
Viet.  e.  cxzziii.  That  section,  however,  so  far  as  it  is 
material,  merely  enacts  that  the  repeal  of  stat.  7  &  8  G.  4. 
e.  Izxv.  ** shall  not  affect"  ''any  appointment  or  license 
duly  made  or  granted  under  any  enactment  hereby 
repealed."  And  it  is  manifest  that  the  exemption  of  a 
western  barge  from  penalties  was  neither  an  appointment 
or  a  license  under  any  repealed  Act*  The  licenses  and 
appointments  referred  to  were  licenses  and  appointments 
granted  by  the  Watermen's  Company  under  the  powers 
of  the  former  Act.  The  recent  Act  contains  numerous 
express  exceptions  from  its  operation,  and  had  the  Legis* 
lature  intended  to  continue  the  exemption  of  western 
barges,  they  would  have  said  so. 

Bavillj  contra.  As  to  the  first  point;  the  construction 
of  the  Act  contended  for  by  the  other  side  will  exclude 
men  who  have  been  navigating  barges  on  the  river  all 
their  lives  from  continuing  to  do  so  within  the  prescribed 
limits,  although  mere  apprentices  of  two  years*  standing 
are  supposed  competent  fur  the  task.  Becd  v.  Ingham  (a) 
has  no  further  application  to  the  present  case  than  that 
it  shews  that  these  Acts,  like  penal  enactments^  are 
to  be  construed  strictly.  As  to  the  second  point,  the 
Legislature,  by  sect.  7  of  the  recent  Act,  intended  to 
save  all  existing  rights  and  exemptions,  although  they 
might,  no  doubt,  have  used  apter  words  for  that  purpose. 
{Cochburn  C.  J.  The  question  really  narrows  itself  to 
this:  is  the  exemption  in  favour  of  western  barges 
(a)  8  J?.  #B.  889. 
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I860.        contained  in  stat.  7  &  8  Cr.  4.  c.  Ixzv.  an  << appoint- 
j)oi^        ment  or  license  duly  made  or  granted**  under  that  Act, 
PaiLPfl.       ''^ithin  the  meaning  of  staL  22  &  23  Vict.  c.  cxxxiii.  ? 
And   how   can    it  be  either  the  one   or  the   other  ? 
HiU  J.     It  is  scarcely  conceivable   that   the   Legisla- 
ture would  not  have  re-enacted  the  provisions  of  the 
old  Act  in  favour  of  western  barges,  had  they  intended 
to  preserve  them.     Cochbum  C.  J.     Stat  7  &  8  Cr.  4. 
c.  Ixxv.  «.  37.  corresponds  exactly  with  stat.  22  &  23. 
Vict  c.  cxxxiii.  s.  54.     And  the  express  exemption  of 
persons  navigating  western  barges  from  liability  to  con- 
viction is  found  only  in  the  former  Act.]    That  being 
the  opinion  of  the  Courts  the  point  will  not  be  further 
pressed.     There  is,  however,  a  further  point ;  namely, 
that  sect  54  does  not  impose  an  absolute  prohibition 
upon  the  navigation  of  a  barge  by  an  unlicensed  person 
within  the  limits  of  the  Act     This  appears  from  sect 
66,  which,  after  prohibiting  the  navigation  of  any  barge^ 
lighter,  boat  and  other  craft,  within  the  limits,  unless  in 
chai^  of  a  licensed  lighterman  or  qualified  apprentice, 
under  a    penalty   upon  the  owner  not  exceeding  5/., 
provides  '^  that  no  such  penalty  shall  be  payable  if  the 
owner  proves,  to  the  satisfaction  of  the  magistrate  or 
Court  before  whom  the  case  is  heard,  that  he  is  unable, 
for  the  usual  compensation,  to  obtain  the  services  of  any 
such  lighterman  or  apprentice.*'      Ability   to    obtain 
those  services,  and  failure,  notwithstanding,  to  obtain 
them,  is  therefore  an  implied  ingredient  in  the  offence 
created  by  sect  54,  and  it  is  consistent  with  the  facts 
stated  in  the  case  that   this  ingredient  was  wanting  in 
the  alleged  offence  imputed  to  the  appellant     [Hill  J. 
Sect  66  does  not  apply  to  the  navigation  of  a  barge 
for  hire  or  gain,  by  an  unqualified  person,  which  is  the 
offence  prohibited  by  sect.  54.] 
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CocKBtTBN  C.  J.  This  conviction  was  clearly  right.  I860. 
If  there  is  any  hardship  in  the  present  state  of  the  law,  Doick 
the  Legislature  alone  can  interfere.  Phelps. 

(WfOHTMAN  J.  was  absent.) 

Hill  and  Blackburn  Js.  concurred. 

Conviction  affirmed. 


Ex  parte  Babtlett.  Sl^iatb. 

JF^INOLAKE  Sent,  moved,  on  behalf  of  John  Bart-  Stat.  6  &  6 

■^    .        ^  .  „.  .  .       .  ..    «  r.  4.  c.  60. 

leity  for  a  rule  callmg  on  three  justices  of  Somer-  s.  95.  enacts, 

«ff/im  toshew  cause  why  they  should  not  make  an  order,  the  hearing 

under  stat.  5  &  6  fT.  4.  c.  60.  *.  95.,  directing  that  an  ^om  i^pwt- 

indictment  should  be  preferred  against  the  inhabitants  ^^^ \iX" 

of  East  Coher  for  the  non- repair  of  a  certain  highway,      way  the  duty 

^  °         "^         or  obhgation 

It  appeared  from  the  applicant's  affidavit  that,  on  29th  of  such  repairs 

.is  denied  by 
August,  1860,  he  laid  an  information  before  a  justice  of  the  surreyor" 

the  county,  alleging  that  a  highway  called  Isles  Lane^  allegedto be 

in  the  parish  of  East  Coher^  in  the  said  county,  extend-  ^^^e  ro- 

ing  from  its  connection  with  the  public  highway  from  j^half'of'the 

EaU  Coher  to  Pendomer  to  the  point  which  connects  JSe^^arish^*®^ 

it  with  the  highway  from  East  Coher  to  Sutton  Bingham,  ll\l^^^^ 

was  oat  of  repair,  and  that  the  parish  of  East  Coher  was  the  "justices'* 
*  in  special  ses- 

cbai]geable  with  the  repair;  that  thereupon  the  justice  sionsforthe 


the  gnminons  is  heard,  "  and  they  are  hereby  required,  to  direct  a  bill  of  indictment  to 
be  preferred*'  "  at  the  next  assizes'^  "  against  the  inhabitants  of  the  parish"  "  for  suffer- 
ingand  permitting  the  said  highway  to  be  out  of  repair." 


nign     _ 
before  whom 
r  indictment  t( 
h"  "  for  suffer 
ingand  permitting  the  said  highway  to  be  out  of  repair." 

Held,  that,  although  where  the  road  alleged  to  oe  out  of  repair  is  admitted  at  the 
hetiing  to  be  a  highway  and  to  need  repair,  and  only  the  liabifity  to  repair  is  disputed 
by  the  parish,  this  section  renders  it  imperatiye  on  uie  justices  to  order  an  indictment 
to  be  preferred,  they  have  no  jurisdiction  to  make  such  an  order,  if  it  appears  that  the 
parish  has  already  been  acquitted  on  a  similar  indictment. 

TOIi.  in«  8  E.   &   E. 
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1860.  issued  a  summons  to  the  surveyor  of  the  said  parish,  to 
j.^  ^^g  appear  before  the  justices  at  the  next  special  highway 
Babtlktt.  Sessions  for  that  division  of  the  county,  to  be  holden 
on  5th  September^  1860;  that  at  those  Sessions  the 
surveyor  appeared  before  the  three  justices  called  upon 
by  the  proposed  rule,  and,  on  behalf  of  the  parish 
denied  the  duty  or  obligation  to  repair,  on  the  ground 
that  a  previous  indictment  against  the  inhabitants  of  the 
parish,  for  the  non-repair  of  the  same  highway,  had 
been  preferred  by  order  of  justices,  under  stat.  5  &  6 
W,  4.  c.  50.  8.  95.,  and  a  verdict  of  acquittal  had  been 
returned  thereon,  at  the  last  Lent  Assizes  for  the  county. 
That  thereupon  the  applicant  applied  to  the  justices  to 
order,  under  the  95th  section  of  the  said  Act,  an  indict- 
ment to  be  preferred  against  the  parish;  which  they 
refused  to  do.  The  affidavit  further  stated  that,  at  the 
trial  of  the  indictment  at  the  Lent  Assizes,  conclusive 
evidence  was  given  of  user  of  the  lane  by  the  public,  as 
a  highway,  for  the  last  fifty  years  and  upwards,  and  that 
a  large  portion  of  such  highway  had  been  from  time  to 
time  repaired  by  the  parish  of  East  Coker;  and  that, 
among  other  grounds  of  defence,  the  defendants  then 
contended  that  a  portion  of  the  highway  was  not  within 
their  parish  ;  and  the  jury,  after  being  locked  up  nearlj 
five  hours,  gave  a  verdict  of  acquittal,  which  was  against 
the  evidence  and  the  summing  up  of  the  presiding  Judge. 
There  were  also  affidavits  of  aged  persons,  as  to  the  user 
of  the  lane  for  many  years  as  a  highway :  and  that  a  great 
portion  of  it  had  been  confessedly  repaired  by  the  parish 
of  East  CokeTy  with  hard  materials,  for  a  number  of  years. 

Kinglake  Seijt.,  for  his  rule.   The  justices  were  bound 
to  order  the  indictment  to  be  preferred.  Stat.  5  &  6  fF.  4. 


XXIV.  VICTORIA.  256 

<^'  50. 1.  95.  enacts  "  That  if  on  the  bearing  of  any"        i860. 

"wmmong  respecting  the  repair  of  any  highway  the      Expart« 

%  or  obligation  of  irach  repairs  is  denied  by  the     B^*"**"- 

wrveyor  on  behalf  of  the  inhabitants  of  the  parish,"  « it 

**"  then  be  lawful  for  such  justices  and  they  are  hereby 

''Quired  to  direct  a  bill  of  indictment  to  be  preferred** 

"at  the  next  Assizes"  <' against  the  inhabitants  of  the 

parish'^*' for  suffering  and  permitting  the  said  highway 

to  be  out  of  repair."    This  enactment  is  imperative,  and 

Iea?e8  the  justices  no  discretion;  Regina  v.  AnwuJd  (a). 

[fftU  J.     There  is  this  dbtinction  between  that  case 

and  the  present,  that,  here,  the  road  has  been  found  by 

the  verdict  of  a  jury  not  to  be  a  highway  repairable  by 

the  parish.     I  think  that  the  justices  are  justified  in 

declining  to  make  an  order  if  they  have  proof  before 

them  that  the  parish  is  not  liable.]     The  verdict  was  a 

general  one  of  Not  guilty :  but,  if  it  is  an  answer  to  a 

fresh  indictment,  it  may  be  given  in  evidence  at  the 

triaL    [BlaehbumZ.  lih^^peKSS  bom  Regina  v.  Heanor  {h\ 

that  an  indictment  ought  not  to  be  preferred  against  the 

parish,  unless  the  road  is  a  highway.] 

CocKBURN  C.  J.  I  am  of  opinion  that  there  should 
be  no  role.  This  is  an  application  to  us  for  oar  sammary 
interposition,  the  exercise  of  which  is  discretionary,  and 
ought  not,  I  think,  to  be  put  in  force  in  the  present 
case.  It  is  clear  that  stat.  5  &  6  W,  A,  c.  50.  s.  95. 
requires  the  justices  to  direct  an  indictment  to  be 
preferred,  only  where  the  liability  to  repair  the  road  is 
disputed  and  it  has  not  been  already  determined  by 
verdict  that  the  road  is  not  a  highway.    It  is  evident 

{a)  BRfB.  550.  (6)  6  Q.  B.  745. 

8   2 
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1860.  thaty  if  tliis  rule  were  granted,  parishes  might  be  per- 
Ex  parte  petuallj  harassed  by  fresh  indictments  for  the  non-repair 
of  roads,  their  liability  to  repair  which  had  already  been 
negatived  by  the  verdict  of  a  jury.  That  would  en- 
courage a  vexatious  course  of  proceeding.  Our  refusal 
to  grant  this  application  does  not,  on  the  other  hand, 
preclude  the  applicant  from  preferring  an  indictment 
against  the  parish  at  common  law. 

(WiGHTMAN  J.  was  absent.) 

Hill  J.  I  am  of  the  same  opinion.  Sects.  94  and  95 
of  Stat.  5  &  6  fF,  4.  c,  50.  apply  only  to  the  case  of  an 
admitted  highway.  In  order  to  found  the  jurisdiction 
of  the  justices  to  make  the  order  for  an  indictment  the 
road  must  be  a  highway,  and  it  most  be  out  of  repair ; 
which  latter  fact  the  justices  are  to  ascertain  either  in 
person  or  by  a  surveyor.  Then  comes  the  question  of 
the  liability  to  repair.  If  that  only  is  disputed,  and  the 
facts  are  admitted,  the  justices  are  to  order  an  indict- 
ment to  be  preferred,  but  not  otherwise. 

Blackburn  J.  Sect  95  assumes  that  there  is  a 
highway,  and  that  it  is  out  of  repair.  These  two  facts 
are  conditions  precedent  to  the  justices  acting  in  the 
matter.  When  these  facts  have  been  established,  and 
not  before,  the  justices  have  no  discretion  to  refuse  to 
direct  an  indictment  to  be  preferred  against  those  by 
whom  the  liability  to  repair  is  denied. 

Rule  refused. 
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I860. 


Hill,  appellant,  against  Thobncboft,  respondent.  ^^^^^i*jxh 

CASE  stated  under  etat  20  &  2 1  Vkt.  e.  43.  stat  4  &  5 

At  a  Petty  Sessions  of  the  justices  for  Brtghton^  ^  ^*  enacts, 

held  on  Idth  December^  1859,  an  information  came  on  1^^^^ 

for  hearing  which  had,  on  5th  December,  1859,  been  laid  ^'^i<^  *»y 

^  '  »  »     .  poQj.  person 

by  Samuel  Thomcrqft,  the  respondent,  assistant  overseer  y^^ose  eettle- 

■'  ./  '  r  ^  ment  shall  be 

of  the  poor  of  the  parish  of  Brighton^  charging  jthat  the  in  qnestion  at 

the  timo  of 

churchwardens  and  overseers  of  the  poor  of  the  parish  of  granting  relief 

Cullompton,  in  the  county  of  Devon,  and  Henry  Hill,  mitted  or 

finfdly  ad- 
judged to 
belong  shall  be  chargeable  with  and  liable  to  pay  the  cost"  "  of  the"  "  maintenance  of  snch 
poor  person,  and  such  cost"  "  may  be  recovered  against  such  parish  in  the  same  manner 
as  any  penalties  or  forfeitures  are  by  this  Act  recoyerable  :**  provided  that  such  parish 
shall  pay  to  the  relieving  parish  such  cost  from  such  time  only  as  notice  that  the  poor 
person  has  become  chargeable  shall  have  been  sent  by  the  relieving  parish  to  the  parish 
of  settlement.  By  sect.  79  no  poor  person  is  to  be  removed,  under  an  order  of  removal, 
until  twenty-one  days  after  written  notice  of  his  being  chargeable  has  been  sent  by  the 
relieving  parish  to  the  parish  of  settlement,  have  elapsed  without  an  appeal  by  the  latter 
parish  against  the  order  of  removal  By  sect.  99,  penalties  and  forfeitures  unaer  the  Act 
are  made  recoTerable  by  information  before  justices  and  their  order  thereon,  no  time 
bemg  limited  for  laying  the  information. 

Stat.  11  &  12  Fict.  c.  43.  8  11.  enacts,  "That  in  all  cases  where  no  time  is"  "specially 
Kmited  for^'  "laying  any"  "information  in  the  Act"  "of  Parliament  relating  to  eacn 
particular  case,"  *f  such  information  shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such"  "  information"  "  arose.''  By  sect.  35,  "  Nothing  in  this 
Act  shall  extend  or  be  construed  to  extend  to  any  warrant  or  order  for  the  removal  of 
any  poor  person  who"  "shall  become  chargeable  to  any  parish." 

An  order  having  been  made  for  the  removal  of  a  female  pauper,  written  notice  of  her 
chargeability  was  sent  by  the  relieving  parish  to  the  parish  of  settlement,  which  did  not 
appeal  against  the  order  of  removal.  At  the  date  of  the  order  the  pauper  was  pregnant, 
though  not  unable  to  bear  removal  She  so  continued  for  some  months,  ana  was  not 
actually  removed  till  after  her  delivery,  and  five  months  after  the  service  of  the  notice  of 
chargeability.  Nearly  six  years  after  her  removal,  the  relieving  parish  laid  an  information 
before  justices  a^inst  the  parish  of  settlement,  for  the  co8t  of  her  maintenance  from  the 
time  of  the  service  of  the  notice  of  chargeabiHty  to  that  of  her  actual  removal:  and  the 
justices  made  an  order  for  the  full  amount. 

On  appeal  by  the  parish  of  settlement  against  this  order :  held.  First,  that  the  relieving 
parish  was  entitled,  under  stat.  4  &  5  ^.  4.  o.  76.  ss.  79.  84  and  99,  to  the  cost  of  the 
pauper's  maintenance  only  for  the  twenty-one  days  next  after  the  service  of  the  notice  of 
chargeability.  Secondly,  that  the  information  on  which  the  order  was  founded  was  laid 
too  late,  by  reason  of  stat.  11  &  12  Vict,  c.  43.  8,  11. ;  and  was  not  within  the  exemption 
in  sect  35. 
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1860.       (he  appellant^  assistant  overseer  of  the  poor  of  the  same 
Ui^j^        parish^  being  the  parish  to  which  one  Elizabeth  Hill  and 
Thobhceoft  ^^^  illeptimate  child,  James  Hill,  poor  persons,  had 
been  adjudged  to  belong,  had  refused  and  still  did  refuse 
to  pay  to  the  directors  and  guardians  and  the  assistant 
overseer  of  the  poor  of  the  parish  of  Brighton  aforesaid, 
the  sum  of  101  I2s.  Sd.^  being  the  cost  and  expense  of 
the  relief  and  maintenance  of  such  poor  persons  under 
an  order  of  two  justices  of  the  peace  for  the  county  of 
Stusexy  dated  6th  October,  1853,  for  the  removal  of  the 
said  EHzabeth  Hilltind  her  said  child  from  the  said  parish 
o{ Brighton  to  the  said  parish  of  CuOompton,  from  the  time 
that  noticeof  such  order  and  of  the  said  poor  persons  having 
become  chargeable  to  the  said  parish  of  Brighton  had 
been  sent  by  such  parish  to  the  said  parish  of  Cullompton. 

The  facts  of  the  case  proved  before  the  justices  were 
as  follows. 

On  6th  October,  1853,  an  order  for  the  removal  of 
Elizabeth  HUl  and  her  illegitimate  child,  James  Hill, 
from  the  parish  of  Brighton  to  the  parish  of  Cullompton, 
was  duly  made  by  two  justices  for  the  county  of  Sussex, 
On  14th  Octcber,  1853,  a  copy  of  the  said  order  of 
removal,  with  notice  of  changeability  and  grounds  of 
removal,  was  duly  sent  by  post  by  the  directors  and 
guardians  of  the  poor  of  the  parish  of  Brighton  to  the 
overseers  of  the  parish  of  Cullompton.  Elizabeth  Hill 
was,  at  the  time  of  the  said  order  being  made,  maintained 
in  the  workhouse  of  Brighton.  She  was  pregnant  at 
that  time,  and  was  delivered  at  the  said  workhouse  on 
3rd  January,  1854.  By  reason  of  such  pregnancy  and 
delivery,  and  the  delicate  state  of  her  health  conse- 
quent thereupon,  she  could  not  be  removed  under  the 
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said  order  till  9th  March,  1854.     During  all  that  time        I860. 

she  continoed  an  inmate  of  the  workhouse  of  Brighton,         hill 

and  daring  such  time  her  said  child^  James  Hill,  died,    thoekckoit. 

On  9th  March,  1854,  the  said  order  was  executed  by 

the  delivery  of  the  said  Elizabeth  ^HiU  and  the  infant 

to  which  she  had  given  birth  after  the  making  of  the 

said  order,   with  a  duplicate  of  the  said  order  and  a 

sutement  of  charges  for  maintenance,  to  the  assistant 

o?eneer  of  CuUompton  at  Cullomptan ;  and  the  sum  of 

l^l  I2s.  Zd.  was  then  demanded  of  the  said  assistant 

overseer  of  CuUompton  as  due  to  the  parish  of  Brighton 

for  the  maintenance  of  the  said  paupers,  but  was  not  then 

paid  and  has  not  since  been  paid.     The  said  sum  of 

10/.  \2s.Zd,  had  been  expended  by  the  parish  of  Brigh-^ 

ton,  for  the  maintenance  of  the  said  Elizabeth  Hill  and  her 

said  child  James  Hill  and  her  said  infant,  from  the  time 

when  the  copy  of  the  said  order  of  removal  and  the  notice 

of  chargeability  and  grounds  of  removal  were  sent  to  the 

overseers  of  CuUompton,  to  the  time  of  the  sidd  Elizabeth 

Hill  and  infiint  being  removed  under  the  said  order; 

and  the  sum  of  3/.   14«.  111/.,  part  of  such  sum   of 

\0L  128.  Zd*,  was  expended  more  than  six  years  before 

the  information  was  laid. 

It  was  objected  on  behalf  of  the  defendants ;  First, 
that  the  information  ought  to  have  been  -laid  within 
six  months  from  the  time  of  the  said  sum  of  10/.  12«.  M. 
being  demanded,  as  required  by  stat.  11  &  12  VicU 
c.  43.  B.  11.,  and  that  this  was  not  a  proceeding  excepted 
from  the  operation  of  that  Act  by  the  35  th  section 
thereof.  Secondly,  that  the  order  ought  to  have  been 
suspended,  and  notice  of  such  suspension  sent  to  the 
overseers  of  CuUompton.      Thirdly,   that   the   moneys 
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I860.        expended  more  than  six  years  before  the  information 
5~        was  laid,  were  irrecoverable,  by  reason  of  the  Statute   of 

Thoenoboit.    L™5tations. 

The  justices  decided  against  the  defendants,  and  made 
an  order  for  the  payment  of  the  10/.  I2s.  3d,,  and  the 
costs  incurred  before  them.     The  grounds  of  their  deci- 
sion were  that  they  considered  this  proceeding  was,  by 
the  35th  section  of  sUt  11  &  12  VtcL  c.  43.,  excepted 
from  the  operation  of  that  statute  ;•  that  Elizabeth  Hili 
was  not  at  the  time  of  making  the  order  unable  to  travel 
from  any  cause  other  than  her  pregnancy,  which  did  not 
afford  legal  ground  for  the  suspension  of  the  order; 
and  that  the  Statute  of  Limitations  was  no  bar  to  the 
recovery  of  the  moneys  expended  more  than  six  years 
previously  to  the  information  being  laid  as  directed  by 
Stat.  4  &  5  fF.  4.  c.  76.  8.  84.  (a). 

TomUnsan,  for  the  appellant  (6).  It  is  not  now  con- 
tended, for  the  appellant,  that  the  Statute  of  Limitations 
was  a  bar  to  the  information.  The  first  and  material 
question  is  whether  the  information  was  not  too  late^ 
considering  the  years  which  had  elapsed  since  the  order 
of  removal  was  made.    That  it  was  so  is  shewn  by  stat. 

(a)  No  qneBtion  was  stated  for  the  opinion  of  the  Court 
{h)  Wedneaday,  November  14th.  According  to  the  practice  of  the 
Courts  counsel  in  support  of  the  information  would  have  begun.  The 
respondent,  however,  had  made  default  in  delivering  to  the  Judges  copies 
of  the  case  stated.  The  appelhmt  had,  consequently,  deliyered  them  for 
him ;  but  as  thej  had  neither  been  paid  for,  nor  had  any  deposits  been 
made  with  the  Master  in  pursuance  of  the  16th  practice  rule  of  Hilary 
Term,  1853  (made  applicable  by  order  of  the  Judges  of  Michaelnuu 
Term,  1857,  to  oases  stated  under  stat  20  &  21  Vid.  c,  43.),  the  Court 
could  not  now  hear  counsel  for  the  respondent ;  but  arranged  to  do  so 
on  the  next  Crown  paper  day,  on  the  respondent  complying  with  the 
rule  in  the  interim. 
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11  &  12  VicL  e.  43.  s.  11.,  which  enacts  ''  That  in  all  18G0. 
cases  where  no  time  is  already  or  shall  hereafter  be*  3,^^ 
specially  limited  for  making  any**  "  complaint  or  laying  xiioBjI'cjio»r. 
any"  ^  information  in  the  Act  or  Acts  of  Parliament 
relating  to  each  particular  case^  such  complaint  shall  be 
made  and  such  information  shall  be  laid  within  six 
calendar  months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose.'*  That 
section  applies  to  the  information  in  the  present  case. 
The  respondent  will  contend  that  it  does  not,  by  reason 
of  sect.  35,  which  enacts  **  That  nothing  in  this  Act 
shall  extend  or  be  construed  to  extend  to  any  warrant 
or  order  for  the  removal  of  any  poor  person  who  is  or 
shall  become  chargeable  to  any  parish,  township,  or 
place;**  but  the  operation  of  that  clause  is  limited  to  the 
warrant  or  order  for  removal  itself,  and  does  not  extend 
to  a  subsequent  independent  order  for  the  payment  of 
expenses  of  maintenance.  This  is  shewn  clearly  by  the 
language  of  the  following  clause  of  the  section,  which, 
as  regards  lunatics,  does  in  terms  exempt  from  the  ope- 
ration of  the  Act  **  complaints  or  orders  made  with 
respect**  not  only  to  them  but  to  ''the  expenses  incurred 
for  the  lodging,  maintenance,  medicine,  clothing  or 
care  of*'  them.  The  information,  therefore,  was  required, 
by  sect.  11,  to  be  laid  within  six  months  from  the 
time  when  the  matter  of  the  information  arose.  The 
reason  for  the  distinction  made  by  the  Legislature 
between  the  cases  of  common  paupers  and  lunatic 
paupers  is  that,  before  stat.  II  &  12  Fict  c.  43.,  the  ex- 
penses of  the  maintenance  of  the  former  were  recoverable 
under  stat.  4  &  5  fT.  4.  cJ  76.  s.  99.,  by  which  no  time 
was  limited  for  the  recovery:  whereas  those  of  the 
maintenance  of  the  latter  were,  by  stat.  8  &  9  Fict. 
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1860.        C'  126*  ''•  62,  63,  64,  recoverable  oolj  in  respect   of 
Hill        ^®  twelve  calendar  months  before  the  date  of  an  order. 
Thob«oroit    '^^®  ^™®  remark  applies  to  orders  in  bastardy  made 
against  putative  fathers ;  which  are  also,  bj  stat.  11  &  12 
Vict.  c.  43.  s.  35.,  exempted  from  the  operation  of  that 
Act,  they  being  already  provided  for  by  stat.  7  &  8  Vict. 
c.  101.  M.  2 — 5.     There  would  be  manifest  injusUce  in 
holding,  as  the  respondent  asks  the  Court  to  do,  the  in- 
habitants of  a  parish  to  be  liable  to  pay  the  expenses  of 
the  relief  of  a  pauper  nearly  six  years  before ;  for  great 
part  of  the  inhabitants  must  have  changed  in  the  interval. 
Secondly,   the  order  of  removal  ought  to  have  been 
suspended.     The  facts  material  to  this  point  are  stated 
very  obscurely  in  the  case.     Admitting,  however,  that 
the  pauper's  pregnancy,  alone,  would  not  have  amounted 
to  sickness  rendering  her  unable  to  travel,  it  appears 
£rom  the  case  that  she  was  also  in  a  delicate  state  of 
health,  and  that,  as  a  matter  of  fact,  she  could  not  be 
removed  during  all  the  time  from  6th  October^  1853,  to 
9th  Marchy  1854.     From  these  statements  the  inference 
fairly  arises  that  she  was  so  ill  that  it  would  have  been 
dangerous  for  her  to  travel.     If  so,  stat  35  G.  3.  c.  101. 
8,  2.  applies;  which, after  reciting  that  poor  persons  are 
often  removed  or  passed  to  the  place  of  their  settlement 
during  the  time  of  their  sickness,  to  the  great  danger  of 
their  lives,  enacts  *'  That  in  case  any  poor  person  shall 
from  henceforth  be  brought  before  any"  *' justices"  '^for 
the  purpose  of  being  removed  from  the  place  where  he 
or  she  is  inhabiting  or  sojourning,  by  virtue  of  any  order 
of  removal,"  ^^and  it  shall  appear  to  the  said"  '^  justices 
that  such  poor  person  is  unable  to  travel,  by  reason  of 
sickness  or  other  infirmity,  or  that  it  would  be  dangerous 
for  him  or  her  so  to  do,  the''  ^'justices  making  such 
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order  of  removar  '*  are  hereby  required  and  authorised        i860. 
to  suspend  the  execution  of  the  same  until  they  are         hTll 
satined  that  it  may  safely  be  executed  without  danger   xaoBiic&on. 
to  any  person  who  ia  the  subject  thereof:  which  suspen- 
sion of,  and  subsequent  permission  to  execute  the  same, 
shall   be  respectiYely   indorsed  on  the  said  order  of 
remoTar  *'  and  signed  by  such"  •*  justices."   [Cockbum 
C.  J.     What  is  there  in  the  case,  as  stated,  to  shew  us 
that  when  the  application  for  the  order  of  removal  was 
made  it  appeared  to  the  justices  that  the  pauper  was 
unable  to  travel?    It  is  consistent  with  the  facts  stated 
that   the  sickness,  if  any,    which  disabled  her  from 
travelling,  supervened  after  the  making  of  that  order,] 
The  case  seems  to  find  that  the  inability  to  travel 
existed  when  the  order  was  made.     If  it  did,  the  order 
of  removal  ought  to  have  been  suspended;  and  notice, 
thereof  given  by  the  respondent  to  the  appellant,  under 
Stat.  4  &  5  ^.  4.  c.  76.  s.  84.,  which  enacts  ''That  no 
charges  or  expenses  of  relief  or  maintenance  shall  be 
recoverable  under  a  suspended  order  of  removal  unless 
notice  of  such  order  of  removal,   with  a  copy  of  the 
same,  and  of  the  examination  upon  which  such  order 
was  made,  shall  have  been  given  within  ten  days  of 
such  order  being  made  to  the  overseers  of  the  poor  of 
the  parish  to  whom  such  order  is    directed."     That 
enactment,  however,  it  is  admitted,  is  not  a    bar    to 
the  recovery  of  the  costs  and  expenses  for  which  the 
order  was  made  in   the  present  case:  the  information 
for  them  having  been  founded  on  the  original  order 
of  removal 

G.  Denman  was  now  heard  for  the  respondent  (a), 
(a)  See  note  (6),  p.  260. 


Thorxoroit. 
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I860.        ^o  begin  with  the  second  point.     The  case  does   not 
~~~HiLL        ^*''  within  Stat  35  O.  3.  c.  101.  s.  2. ;  for  the  justices  have 
not  found  as  a  fact  that  it  appeared  to  the  justices  who 
made  the  order  of  removal  that  the  pauper  was  then 
unable  to  travel,  by  reason  of  sickness.    All  that  is  found 
is,  that  she  was  then  pregnant ;  but  pregnancy,  per  se, 
does  not  amount  to  sickness;  Regina  Y.Huddersfield(a). 
And  the  statute  does  not  provide  for  the  suspension  of 
an  order  of  removal  upon  a  sickness  supervening  after 
it  is  made :  the  order  can  be  suspended  only  at  the  time 
it  is  made;  Regina  v.  Llardlechid {b).     The  order  for 
the  payment  of  the  expenses  of  the  pauper's  mainte- 
nance was  rightly  made  by  the  justices  under  the  first 
clause  of  stat.  4  &  5  fF.  4.  c.  76.  s.  84.,  which  enacts 
'*That   the    parish   to  which   any  poor  person  whose 
settlement  shall  be  in  question  at  the  time  of  granting 
relief  shall  be  admitted  or  finally  adjudged  to   belong 
shall  be  chargeable  with  and  liable  to  pay  the  cost  and 
etpeuse  of  the  relief  and  maintenance  of  such  poor 
person,  and  such  cost  and  expense  may  be  recovered 
against  such  parish  in  the  same  manner  as  any  penalties 
or  forfeitures  are  by  this  Act  recoverable:    Provided 
always  that  such  parish,  if  not  the  parish  granting  such 
relief,  shall  pay  to  the  parish  by  which  such  relief  shall 
be  granted  the  cost  and  expense  of  such  relief  and 
maintenance  from  such  time  only  as  notice  of  such  poor 
person  having  become  chargeable  shall  have  been  sent 
by  such  relieving  parish  to  the  parish  to  which  such  poor 
person  shall  be  so  admitted  or  finally  adjudged  to  belong." 
Under  this  section  the  appellant's   parish  was   clearly 
liable  to  the  expenses  of  the  pauper's  maintenance  from 

(a)  IKfB.Tdi.  (b)2KfE.  530. 
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Nth  October^  1853,  on  which  day  notice  of  her  having       i860, 
become  chargeable  was  sent  to  the  overseers  by  post;  a        hill 
mode  of  service  expressly  sanctioned  by  sect.  79.  \Hill  J.  xeobhoroit. 
Sect.  84  must  be  construed  as  giving  to  the  relieving 
parish  the  costs  of  the  pauper's  maintenance  for  such 
period  only  as  the  settlement  shall  be  in  question.     By 
sect.  79  that  period  may  be  either  twenty-one  days  after 
the  receipt  by  the  parish  of  settlement  of  notice  of  the 
.  pauper's  chargeability  and  of  the  order  of  removal ;  or 
a  period  shorter  or  longer  according  as  the  parish  of  set- 
tlement, before  the  twenty-one  days  expire,  submits  to  or 
gives  notice  of  appeal  against  the  order.     In  the  present 
case,  the  period  was  the  twenty-one  days.     How,  then, 
can  the  respondent  be  entitled  to  an  order  for  expenses 
accrued  since  they  expired?]     Sect.  84  puts  no  limit 
upon  the  amount  of  expenses  recoverable.     It  cannot 
have  been  intended  that,  in  every  case  like  the  present, 
the  relieving  parish  should  remove  the  pauper  within 
the  twenty-one  days,  no  matter  what  the  state  of  the 
pauper's  health  may  be,  on  pain  of  having  to  be  at  the 
cost  of  his  maintenance  during  the  time  of  any  further 
delay.     \Cockbum  C.  J.     If  your  argument  is  well 
founded,  the  relieving  parish  might  keep  the  pauper  for 
twenty  years  and  charge  the  parish  of  settlement  with 
the  expense.]     Such  an  abuse  would  not  be  warranted 
by  the  Act    Stat.  4  &  5  ^.  4 .  e.  76.  «•  84.  is  an  enactment 
independent  of  stat.  35  (?.  3.  e.  101.  t.  2. ;   In  re  The 
Overseers  of  Chedgrave  (a).     The  later  statute  provides 
a  remedy  cumulative  upon  that  given  by  the  earlier ; 
and  was  intended  to  meet  the  case  where  the  pauper's 
sickness  supervenes  after  the  order  of  removal,  though 

{a)  20L.J.N.8.M,a2S. 
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1860.        not  apparent  at  the  time  the  order  is  made.     [^Cackbum 
^^;;2        C.  J.     Sect.  84  of  Stat.  4  &  6  fT.  4.  c.  76.  must  be  read 
Thornoroft.  ^°  connection  with  the  previous  sections,  beginning  with 
sect  79 ;   and,  so  read,  must  receive  the  construction 
which  my  htoiher  Hill  has  pointed  out.]     At  all  events, 
even  if  the  Court  adopt  that  construction,  the  respon- 
dent was  entitled  to  an  order  for  the  costs  of  the  pauper's 
maintenance   for  the  twentj-one  da;s  next  after  the 
notice  of  chargeability  was  sent;  unless  the  information 
was  too  late,  by  reason  of  stat  1 1  &  12  Fict  c  43.  «.  11. 
But,  lastly,  the  justices  were  right  in  holding  that  that 
section  did  not  apply  to  the  case ;    seeing  that  sect.  35 
exempts  from  the  operation  of  the  Act  any  warrant  or 
order  for  the  removal  of  a  pauper.     The  costs  of  the 
relief  and  maintenance  of  a  pauper,  pending  removal^ 
are  closely  connected  with  and  incident  to  the  order  of 
removal      IHill  J.     Sect  35  is  silent  about  matters 
connected  with  or  incident  to  an  order  of  removal.] 
The  words  "  order  of  removal'*  are  sufficient  to  include 
all  such  matters.    The  "complaints  upon  which"  "justi- 
ces** **  may  make  an  order  for  the  payment  of  money," 
mentioned  in  sect.  8,  cannot  have  been  meant  to  include 
complaints  founded  upon  an  order  of  removal;  other- 
wise sect.  35  would  be  practically  reduced  to  a  nullity. 
[Hill  J.     By  Stat.  4  &  5  FF.  4.  c.  76.  *.  84.  the  cost  and 
expense  of  the  pauper's  relief  and  maintenance  are  made 
recoverable  "  in  the  same  manner  as  any  penalties  or 
ftirfeitures  are  by  this  Act  recoverable  ;•*  that  is,  by  sect. 
99,  by  an  order  of  justices  made  on  a  distinct  informa- 
lion,  and  enforceable  by  distress.] 

TamUtuan^  in  reply,  was  stopped. 
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CocKBUBM  C.  J.     As  to  tbe  first  qiiestioDy  it  appears        i860, 
tome  that  stat.  4  &  6  fV.  4.  c.  76.  *.  84.  does  not  entitle         ^^^ 
the  parish  of  Brighton  to  any  further  costs  of  the  pauper's    xhomcroft. 
maintenance  beyond  those  incurred  during  the  twenty- 
one  days  next  following  the  notice  of  chargeability  given 
to  the  parish  of  Collumpton.    It  appears  clear  that  this 
section  was  intended  to  apply,  only,  to  the  expenses 
incurred   by   the    relieving   parish   during  the   period 
given  by  previous  sections  to  the  parish  of  settlement, 
in  which  to  consider  whether  to  submit  to  or  appeal 
against  the  order  of  removal.     Sect  79  having  provided 
that  a  pauper  should  not  be  removable,  in  a  case  where 
no  appeal  was  brought,  until  twenty-one  days  after  the 
receipt  by  the  parish  of   settlement  of  the   notice   of 
chargeability ;  or,  if  an  appeal  was  brought,  until  the 
appeal  was  finally  determined ;  sect  84  fixes  the  parish 
of  settlement  with  the  costs  of  the  pauper's  relief  and 
maintenance  during  this  suspension  of  removal.     But 
that  section  appears  to  make  no  provision  for  a  case  in 
which,  sickness  of    the  pauper  supervening  after  the 
making  of  the  order  of  removal,  it  becomes  dangerous 
or  unadvisable  to  remove  him  at  the  expiration  of  the 
twenty-one  days.     Upon  the  authorities  it  is  clear  that 
an  order  of  removal  can  be  suspended  only  at  the  time  it 
is  made,  and  if  the  justices  who  make  it  are  at  that  time 
satisfied  that  the  pauper  is  then  in  an  unfit  state  for 
removal.     The  omission  by  the  Legislature  to  give  the 
justices  a  like  power  in  the  event  of  sickness,  causing 
inability  to  bear  removal,  afterwards  supervening,  may 
very  possibly  form  good  ground  for  a  remedial  Act  of 
Parliament ;  but  cannot  be  cured  by  us.     The  parish 
of  Brighton  would  therefore  be  entitled  to  no  more  than 
the  twenty-one  days'  expenses.     These  they  might  have 
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1860.       recovered  but  for  the  diflSculty  presented  by  stat.   11  & 
Hill        12  Fict  c,  43.  s,  11. ;  and  this  brings  me  to  the  second 
Tborncroft.  V^^^^  1"  ^b®  esse.     That  section  imposes  six  calendar 
months  from  the  time  when  the  matter  of  a  complaint  or 
information  arises,  as  the  period  of  limitation  within  whicb 
a  complaint  or  information,  not  theretofore  restricted  as  to 
time,  must  be  made.  It  b  admitted  that  the  infomnation 
in  the  present  case  fell  within  the  operation  of  this  enact- 
ment unless  it  is  exempted  therefrom  by  sect.  35  of  the 
same  statute ;  and  I  think  that  it  is  not  so.   Sect.  35  is  in 
terms  limited  to  *'any  warrant  or  order  for  the  removal 
of  any  poor  person.**     In  the  case  before  us,  the  order 
of  justices  is  neither  a  warrant  nor  an  order  for  removal, 
but  simply   an  order  for  the    payment  of   costs  and 
expenses  consequent  upon  an  order  of  removal ;  nor 
does  it  fairly  come  within  what  may  be  supposed  to  have 
been  the  intention  of  the  Lef^slatnre  in  enacting  the 
exemption  in  question.     There  was  good  reason  for  not 
restricting  unduly  the  time  for  removing  a  pauper ;  but 
the  question  of  costs  stands  on  a  very  different  footing. 
A   parish  is  a  fluctuating  community;   and  it   would 
have   been   highly  inexpedient,   not  to  say   unjust,  to 
saddle  one  set  of  inhabitants  with  costs  chargeable  upon 
their  predecessors.     Apart,  however,  from  considerations 
qf  that  nature,  suflSce  it  to  say  that  the  order  before  us 
is  not  a  **  warrant  or  order  for  the  removal  of  any  poor 
person^'   within  the   meaning  of  stat    II    &   12    VicL 
c.  43.  s.  3&     The  argument  for  the  respondent  fails, 
therefore,  upon  both  grounds. 

(WiGHTHAN  J.  was  abscut.) 

Hill  J.     I  am  of  the  same  opinion.     This  was  an 
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application  to  justices  by  Brighton  against  Colbimpton,  1860. 
for  an  order  for  the  costs  of  the  maintenance  of  a  hill 
pauper  removed  from  the  former  to  the  latter.  The  XHoiJoEorr 
information  was  laid  under  stat  4  &  5  fT.  4.  c.  76.  s.  84., 
and  the  whole  amount  of  the  costs  incurred  in  the 
pauper's  maintenance,  from  14th  October^  1853,  the  date 
on  which  the  notice  of  chargeabilitj  was  served  on 
CoOumpton,  to  9th  March,  1854,  the  date  of  her  actual 
removal,  were  claimed  as  recoverable.  In  order  to 
ascertain  how  far  stat  11  &  12  Fict.  c.  43.  s.  W.  affects 
the  right  of  Brighton  to  recover  these  costs,  it  is 
important  to  consider  the  provisions  of  the  statute  of 
W.  4.  Sect.  84  of  that  Act  enacts  that  the  costs  in 
question  shall  be  recoverable  *Mn  the  same  manner  as  any 
penalties  or  forfeitures  are  by  this  Act  recoverable  f  that 
is,  as  appears  from  sect  99,  by  order  of  justices  made  on 
a  distinct  information  in  that  behalf.  The  costs  are  there- 
fore recoverable  by  proceedings  consequent  upon,  not 
under,  the  original  order  of  removal.  But  stat.  11  &  12 
Vict,  c,  43.  «•  11.  expressly  enacts  that  in  all  cases  (and 
the  present  is  one)  where  no  time  is  specially  limited 
for  laying  an  information  in  the  Act  relating  to  the 
particular  case,  **  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of 
such"  "  information"  *'  arose."  The  present  information 
Dot  having  been  laid  till  upwards  of  six  calendar  months 
after  the  matter  of  it  arose,  was  clearly,  therefore,  too 
late,  onless  it  falls  within  the  exemption  created  by  sect. 
35  in  favour  of  *'any  warrant  or  order  for  the  removal 
of  any  poor  person."  But,  as  I  have  already  said,  this 
information  forms  no  part  of  the  warrant  or  order  for 
removal,  but  is  a  step  subsequent  to  and  wholly  distinct 
from  it«  I  may  also  observe  that  sect  35  is  satisfied  by 
TOL.    m.  T  E.  &  B. 
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1860        supposing  it  to  enact  merely  that  none  of    the  fbmm 
Hill        given  in  the  schedule  to  the  Act,  and  which,  by  sect.  32, 
Tbobkcroit.   ^^^  ^^  ^^  deemed  good,  valid  and  suBScient  ia  law,  shall 
be  applicable  to  a  warrant  or  order  of  removal.     It  does 
not  exempt  from  the  operation  of  the  Act  an  informa- 
tion of  the  present  description,  any  more  than  any  other 
proceeding.  I  think,  therefore,  that  the  limitation  clause 
clearly  applies,  and  that  the  justices  had  no  jurisdiction 
to  make  any  order  at  all  Upon  the  other  point,  I  entirely 
concur  in  all  that  the  Lord  Chief  Justice    has   said, 
and  agree  with  him  that,  if  the  limitation  clause  had 
not  applied,  no  further  costs  of  the  pauper's  maintenance 
could  have  been  recovered  by  the  relieving  parish  than 
those  incurred  during  the  twenty-one  days  next  following 
the  service  by  them  of  the  notice  of  chargeability. 

Blackburn  J.    I  am  of  the  same  opinion  on  both 
points.     Stat.  11  &  12  Vict  c.  43.  applies  generally  to 
all  proceedings  by  way  of   information  or  complaint 
before  justices.     Sect  35  exempts  certain  matters  from 
the  operation    of    these  general  provisions,  orders  of 
removal  amongst  them :  but  this  exemption  evidently 
applies  to  such  orders  themselves,  only,  not  to  proceed- 
ings taken  in  consequence  of  them.     Now  an  order  for 
the  costs  of  the  maintenance  of  a  pauper,  made  conse- 
quently to  an  order  of  removal,  b  no  part  of  the  order 
of  removal.      Stat.  4  &  5  ^.  4.  c.  76.  s.  84.,  taken  in 
conjunction  with  sect.  99,  enacts  that  these  costs  shall  be 
recoverable  by  a  distinct  and  independent  information 
and  order  of  justices  made  thereupon.     No  limitation 
of  time  being  fixed  by  that  Act,  for  laying  the  informa- 
tion, the  case  clearly  falls  within  the  very  words  of  stat. 
1 1  &  12  Vict  e.  43.  #.  11.,  and  is  not  within  the  benefit 
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of  sect.  35.     And,  independent!  j  of  the  provisions  of  the        1860. 
laferstattite,  it  seems  only  reasonable  that  a  parish  should         "^^ 
not  be  liable  to  have  soch  claims  raked  up  against  it  at    xhohkcboft 
anj  distance  of  time.     Upon  the  other  point,  I  en- 
tirely agree  with  the  opinion  of  the  Lord  Chief  Justice, 
and  with  the  reasons  which  he  has  given  for  it. 

Order  quashed,  without  costs. 


The  Queen  against  Bodkin  and  others,  Justices  j^ondny, 

of  Middlesex.  i^avemlJrmh. 

TTONYMAN  had  obtained  a  rule,  calling  upon  three  Byr^iie 

of  the  justices  of  Middlesex  and  Thomas  Beall  to  R^^f  ^ct 
shew  cause  why  the  said  justices  should  not  issue  their  ^^^  England, 
warrant  to  levy  bv  distress  and  sale  of  the  goods  of  the  Vict.  c.  121. 
said  Thomas  Beall  the  sum  assessed  upon  him  in  respect  erer  any  drain 
of  a  house  and  premises  owned  and  occupied  by  hiui  in  conveyance  of 
or  near  Maynard  Street^  in  the  parish  of  Hornsey^  in  the  anyHfous^"^ 
said  county,  by  the  Local  Authority  in  the  said  parish  for  prercjge^a^'ig'a 
executing  The  Nuisances  Removal  Act  for  England,  nuisance.  »nd 

^  ^         ^   cannot,  in  the 

opinion  of  the 
Local  Autho- 
rity, be  rendered  innocnons  withont  the  laying  down  of  a  sewer,  the  Local  Authority  are 
empowered  and  required  to  lay  down  such  sewer,  and  are  authorized  and  empowered  to 
assess  erery  house,  building,  or  premises  using  the  same,  to  such  payment  as  they  shall 
think  ittst  and  reasonable. 

Under  this  Act  the  parish  of  H.  was,  in  the  first  instance,  divided  into  four  districte. 
The  Local  Authority,  in  1855,  constructed  a  sewer  in  one  of  those,  in  order  to  render  a 
nuisance  there  innocuous ;  B,*b  house,  situated  there,  was  assessed  to  the  expense  of  the 
construction ;  and  B.  paid  an  agreed  composition  on  the  assessment.  In  1856  the  Local 
Authority  cx>nstmcted  another  sewer  in  a  second  district^  in  order  to  render  a  nuisance 
in  that  district  innocuous.  These  two  sewers  brought  down  the  sewage  from  the  two 
districts  into  a  third,  in  such  quantities  as  to  greatly  increase  a  pre-existing  nuisance 
there:  in  order  to  render  which  innocuous,  the  I^al  Authority,  in  1859,  constructed  a 
farther  sewer,  running  through  the  third  and  fourth  districts,  and,  upon  its  completion, 
lesolved  that  the  drainage  of  all  four  districts  should  form  one  system,  the  total  costs  of 
the  different  works  be  ascertained,  and  the  houses  &&,  through  aU  four  districts,  using  the 
severs,  be  equally  assessed  towards  the  expenses  incurred. 

Held  that  B.^a  house,  above  mentioned,  was  liable  to  be  re-assessed  to  such  expenses 
as  9i  house  "  usiiig"  the  whole  sewerage  system,  within  the  meaning  of  sect.  22. 

T   2 
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I860.        1855,  by  an  assessment,  dated  1 9th  December,  1859, 

The  QusBir '   upon  all  houses,  buildings  and  premises  in  the  village  of 

BoDKiH.       Homeey  and  Crouch  End,  in  the  said  county,  using,  for 

the  purposes  mentioned  in  the  said  Act,  the  sewers, 

drains,  &c.,  constructed  by  the  said  Local  Authority. 

It  appeared  from  the  aflBdavits  on  which  the  rale  was 
obtained  that,  for  the  purposes  of  drainage  under  The 
Nuisances  Removal  Act  for  England^  1855,  the  parish 
of  Hamsey  had  been  divided  into  four  districts:  Hamsey 
Village   District,    Muswell  Hill  District,  Crouch   End 
District  and  Maynard  Street  District;  in  the  last  of 
which  the  house  and  premises  of  Thomas  Beall  were 
situate.     In  the  year  1855  certain  drainage  works  were 
executed  by  the  Ix>cal  Authority  in  that  district,  for  the 
conveyance  of  the  sewage,  &c.,  from  that  district,  and 
in  order  to  render  innocuous  a  certain  ditch  used  for 
the  conveyance  of  sewage.     The  houses  and  premises 
in  the  district  were  assessed,  and  Beall  was  charged 
with  the  annual  payment  of  15«.     The  Local  Authority 
resolved  that  the  assessment  of  houses,  &c.,  in  the  district 
might  be  redeemed  by  the  payment  within  a  certain 
time  of  four  annual  payments.    Accordingly,  and  in 
pursuance  of  such  resolution,  Beall  paid  a  sum  of  3/., 
and  also  a  further  sum  of  AL^  in  respect  of  houses  and 
premises  for  which  he  had  been  charged;  and  he  re- 
ceived a  receipt  for  that  amount  <*  in  full  discharge  and 
acquittance  of  all  sums  and  payments  charged  and 
assessed,  and  at  any  time  payable  for  and  in  respect  of 
the  said  premises,  under  the  onler  of  assessment  made 
on  17th  December,  1855."    During  the  year  1856,  the 
said  Local  Authority,  under  the  powers  given  by  the  said 
Act,  constructed  another  sewer  or  drain  at  or  near 
Muswell  HiU;  which,  in  the  opinion  of  the  said  Local 
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Aatboritj,  was  necessary  to  render  innocuoos  a  certain        1860. 
ditch  or  watercourse  at  or  near  Muswell  HilU  for  the    The  Quxxv* 
conveyance  of  water,  filth,  &c.|  and  which  was  a  nui-  ▼• 

sanoe.    The  houses  using  this  sewer  or  drain  were 
assessed  to  defray  the  expense  thereof.    These  sewers, 
constructed  in  the  Muswell  Hill  and  Maynard  Street 
Districts,  resuked  in  greatly  increasing  a  nuisance  which 
befoi%  existed  in  the  village  of  Hamsey ;  inasmuch  as 
the  sewage,  in  greater  quantities,  was  brought  down 
from  the  two  former  districts  to  the  open  ditches  in  the 
village;  and,  to  remove  such  nuisances,  works  on  a 
larger  scale  became  necessary.    In  the  year  1859  divers 
drains  and  watercourses  in  the  Crouch  End  District  and 
in  the  village  of  Hamsey,  used  for  the  conveyance  of 
water,  filth,  &c.,  became  and  were  nuisances,  and  could 
not,  in  the  opinion  of  the  Local  Authority,  be  made  inno- 
cuous without  the  laying  down  of  a  sewer  and  other 
structures  along  the  same ;  and  thereupon  the  said  Local 
Authority  did  lay  down  a  sewer  at  the  village  of  Homsey 
and  at  Crvuch  JSnd,  and  on  the  completion  thereof  it 
was  resolved  by  the  said  Local  Authority  that  the  drain- 
age of  Maynard  Street^  Muswell  Hill  and  Crouch  End^ 
and  in  the  village  of  Homsey^  should  be  considered  as 
one  system ;  that  the  total  cost  of  the  different  works 
should  be  ascertained;  and  that  all  persons  using,  for 
the  purposes  mentioned  in  the  said  Act,  the  sewers, 
drains,  &c.,  should  be  assessed  at  an  equal  rate  towards 
the  expenses  incurred.    Accordingly,  all   the  houses, 
buildings  and  premises  in  all  the  four  districts,  which 
were  allied  to  use,  for  the  purposes  mentioned  in  the 
Act,  the  sewers,  drains,  &c.,  were  assessed  by  an  assess- 
ment dated  19th  December^  1859.     Among  others,  the 
said  Thomas  Beall  was  assessed,  and,  as  he  refused  to 
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1860.  P&7>  he  was  summoned  before  the  justices  named  in  the 
The  QuBBH  ^^9  ^ho,  after  hearing  the  evidence,  refused  to  grant 
BoDKiH  *  distress  warrant.  There  were  counter  aBSdavits  as  to 
whether  Beatt  did  or  did  not  use  the  new  sewer  or 
drain  made  in  1859,  he  swearing  that  he  did  not,  and 
the  survejors  for  the  Local  Authority  swearing  that  be 
did.  It  appeared,  however,  that  the  village  of  Homsey 
was  situated  on  a  lower  level  than  Muswell  Hill  and 
Maynard  Street^  and  that  the  waters,  &c.,  from  the  two 
latter  districts  ran  down  towards  the  village. 

Montagu  Smith  and  Aspland  now  shewed  caose.  The 
Local  Authority  exceeded  their  powers  in  assessing  Mr. 
JBeall  in  December,  1859.  The  Nuisances  Removal  Act 
for  England,  1855,  18  &  19  Fict  c.  121.  s.  22.,  enacts 
that  **  Whenever  any  ditch,  gutter,  drain,  or  watercourse 
used  or  partly  used  for  the  conveyance  of  any  water, 
filth,  sewage,  or  other  matter  from  any  house,  buildings, 
or  premises,  is  a  nuisance  within  the  meaning  of  this 
Act,  and  cannot,  in  the  opinion  of  the  Local  Authority,  be 
rendered  innocuous,  without  the  laying  down  of  a  sewer, 
or  of  some  other  structure  along  the  same  or  part  there- 
of, or  instead  thereof,  such  Local  Authority  shall  and  they 
are  hereby  required  to  lay  down  such  sewer  or  other 
structure,  and  to  keep  the  same  in  good  and  serviceable 
repair  ;*'  **  and  such  Local  Authority  are  hereby  authorised 
and  empowered  to  assess  every  house,  building,  or  pre- 
mises then  or  at  any  time  thereafter  using,  for  the 
purposes  aforesaid,  the  said  ditch,  gutter^  drain,  water- 
course, sewer,  or  other  structure,  to  such  payment**  **a8 
they  shall  think  just  and  reasonable.**  It  appears  from 
the  affidavits  that  Mr.  BealPs  house  and  premises,  in 
respect  of  which  it  is  now  sought  to  assess  him,  are 
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sitiiate  in  Maynard  Street  District ;  that  the  nuisance  in        1860. 
that  district   was  rendered  innocuous  by    the   Local     xheQunv 
Authority  in  the  year  1855 ;  and  that  Mr.  Beall  was  then       bodkiv. 
assessed  to  and  compounded  for  his  share  of  the  expense 
df  the  drainage  works  necessary  for  that  purpose.     The 
power  of  the  Local  Authority  to  assess  him,  under  sect. 
22,  was  therefore  fully  exercised  in  1855;  and  he  is 
not  liable  to  assessment  in  respect  of  the  cost  of  drain- 
age works  made  four  years  afterwards  in  an  entirely 
distinctdistrict     [Cockbum  C.  J.     The  Local  Authority 
having  resolved  that  the  drainage  of  all  the  districts  shall 
be  conffldered  as  one  system^  what  is  there  to  prevent 
the  assessment  of  all  houses  using  that  system  for  drain- 
i%e  purposes?]     Houses  situate  in  Maynard  Street  Dis- 
trict cannot  be  said  to  use  the  system,  inasmuch  as  the 
drainage  of  that  district  was  completed  before  the  system 
was  formed  and  the  drainage  works  in  the  other  districts 
executed     In  Regina  v.    Tatham  {a)  this  Court  held 
that  the  Local  Authority  has  no  power,  under  sect.  22,  to 
assess  property  beyond  the  limits  of  their  local  jurisdic* 
tion.     The  question  whether  houses  situate  within  the 
jurisdiction  could  be  said  to  use  a  sewer  beyond   its 
limits  was  mooted  but  not  decided.     Lord  Campbell 
C.  J.,    however,   appears    to  have    thought  that  they 
could  not,  inasmuch  as  they  derived  no  benefit  from 
the  sewer.     He  said  ^'I  have  great  doubts  whether 
it  is  made  out  that  these  houses  used  the  sewer  within 
the  meaning  of  the  section.     The  sewage  from  them 
flowed  to  an  open  ditch,  where  it  was  a  nuisance,  but  no 
nuisance  to  them.     That  ditch  is  now  covered  up,  and 
the  sewage  flows  through  it  as  it  formerly  did.     I  do 
not  see  how  the  situation  of  these  houses  is  improved  at 
all ;    and  if   they  are  to  be  considered  as  using  the 
(a)  %E.fB.  915, 
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1860.       covered  ditch,  the  argument  might  go  to  make  property 
The  QuBBH     lic^hle  for  the  expense  of  covering  in  an  open  ditch  maoy 
BoDKu       ^^^  distant.**    So,  in  the  present  case,  the  nuisance 
which  made  the  construction  of  the  sewers  necessary^  in 
1859,  was  no  nuisance  to  the  houses  in  Maynard  Street 
District.    ^^  Innocuous,"  in  sect.  22,  must  mean  inno- 
cuous to  the  houses  using  the  ditch,  gutter,  drain,    or 
watercourse  which  is  a  nuisance.     \CocbImm  C.  J.    The 
whole  question  turns  upon  the  meaning  of  the  word 
''using."    I  strongly  incline  to  think  that  every   one 
uses  a  drain,  the  sewage  from  whose  house  communicates 
with  it.     The  only  restriction  upon  the  power  of  the 
Local  Authority  to  assess  is  that  established  by  Begina 
V.  Tatham  (a),  namely,  that  they  cannot  assess  property 
out  of  their  district     But  there  is  nothing  in  the  Act 
to   prevent    them   from    constituting  several   districts 
into  one  aggregate  district,  and  assessing  all  property 
which   uses  the  drainage  within  that  district.]     Four 
separate  and  distinct  districts  having  been  first  consti- 
tuted, houses  in  any   one  of  them,  which  have  been 
assessed  there  and  derive  no  benefit  from  the  sewers  in 
the  others,  ought  not  to  be  re-assessed  in  respect  of 
those  sewers.     [^Cockbum  C.  J.    The  case  appears  to 
me  to  fall  exactly  within  the  language  of  sect  22 ;  and 
such  a  construction  is  clearly  just  and  equitable.] 

Honyman  was  not  called  upon  to  aigue  in  support  of 
the  rule. 

Per  Curiam  (b).    The  rule  must  be  made  absolute. 

Rule  absolute* 

(a)  8  £.  #  9.  915. 

(6)  CacJAum  G.  J.,  HiU  and  Blackburn  Js.  Wigktnuin  J.  wis  abient 
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"^  Queen  against  Gossb  and  another,  Justices  ^fonday, 

of  SUBREY. 

^ADELEY  had  obtained  a  rule  calling  upon  Henry  By  The 

Gosse  and  Robert  Carter ^  Esquires,  two  justices  of  Removal  Act 

Surrey,  to  shew  cause  why  a  certiorari  should  not  issue  i^s/fs  &  i9 

to  remove  into  this  Court,  an  order,  under  their  hands  l*^  ^when- 

and  seals,  for  the  payment  by  the  surveyors  of  high-  ^^^^^"* 

ways  for  the  parish  of  Ewell  of  the  sum  of  5027.  is.  3i,  conveyance  of 

"^  *  sewage  from 

being  the  amount  alleged  to  have  been  expended  for  any  house, 

sewers  and  structural  works  done  by  the  Local  Authority,  premlses/is  a 

under  The  Nuisances  Removal  Act  for  England^  1855.  cannot,  in  the 

The  rule  was  moved  on  behalf  of  William   Hobman,  SluLt"" 

a  landowner  and  ratepayer  in  the  parish  of  Ewell;  and  ^^nocuouT" 

the  following  facts  appeared  from  the  affidavits.     In  the  ^it^out  the 
"  *  •  laving  down 

year  1857,  a  nuisances  removal  committee  was  consti-  of  a  sewer, 
•'  the  Local 

tuted   under   the   provisions  of  the   Act.      Before  the  Anthorityare 

committee  was  appointed,  there  was  a  drain  or  sewer  andreanired 

to  lay  down 
such  sewer, 
and  an  authorised  and  empowered  to  assess  every  hoose,  building,  or  premises  using 
the  same,  to  such  payment  as  they  shall  think  just  and  reasonable.  By  sect.  3,  in  a 
place  where  a  nuisances  removal  committee  constitutes  the  Local  Authority,  the  surveyors 
of  highways  for  the  time  beiue  of  such  place  are  made  ex  officio  members  of  the  com- 
mittee. And  by  sect  7,  "  all  diaiges  and  expenses  incurred  by  the  Local  Authority  in 
executing  this  Act,  and  not  recovered  as  by  this  Act  provided,  may  be  defrayed"  in  such 
a  place  "  out  of  highway  rates,  or  any  ftina  applicable  in  aid  or  in  lieu  thereof." 

A  nuisances  removal  committee  having,  under  sect  22,  laid  down  a  sewer  to  render 
innocuous  a  drain  constructed  before  the  passing  of  the  Act  bj  the  then  surveyors  of 
highways :  Held,  tJiat  whether  or  not  by  reason  of  sect  7  the  hi^way  rates  were  avail- 
able as  an  auxiHiuy  fiind  towards  defraying  the  exi>en8e8  thus  incurred,  the  committee 
were  bound,  before  resorting  to  that  fond,  to  assess  in  the  first  instance,  under  sect.  22; 
the  houses,  buildings  and  premises  using  the  sewer. 

An  order  of  justices  not  warranted  by  the  provisions  of  an  Act  of  Parliament,  may  be 
removed  into  this  Court  by  certiorari,  though  the  Act  contains  a  section  taking  away  the 
certiorari. 
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1860.        extending  through  part  of  the  village  of  Ewell,  for  more 
^eQuBEiT  ^^^^  ^^^  yards,  into  a  brook  running  nearly  at  right 

Goose  *"g'®s  to  it ;  and  such  drain  had  been  used  for  carrying 
off  the  sewage  and  refuse  water  from  the  houses  on  the 
west  side  of  the  street  in  EwelL  The  then  surveyor  of 
highways  had  enlarged  this  drain,  so  as  to  carry  off  the 
sewage  from  divers  of  the  houses  on  both  sides  of  the 
street.  The  brook  into  which  the  dnun  discharged 
itself,  after  receiving  the  water  therefrom,  ran  through  a 
public  horse  pond  or  watering  place,  much  used  by 
farmers  and  others  in  the  neighbourhood.  The  water 
of  the  brook  was  also  used  by  the  inhabitants  of  the 
village  for  domestic  purposes.  In  the  year  1859,  the 
committee,  in  consequence  of  numerous  complaints 
being  made,  determined  to  make  a  new  sewer;  and  ac- 
cordingly they  did  make  a  new  one,  running  alof^gside 
of  and  connected  with  the  old  sewer,  which  had  been 
made  by  the  surveyor  of  highways ;  and  also  continued 
the  two  together  more  than  1000  yards  beyond  the 
point  at  which  the  old  sewer  ended.  By  means  of  side 
drains  a  large  number  of  houses  were  enabled  to  dis- 
charge their  refuse  into  the  improved  sewer,  and  the 
inhabitants  derived  great  benefit  therefrom ;  but  fFilUam 
Hobman  did  not  participate  in  that  benefit,  inasmuch 
as  his  property  was  as  much  as  a  mile  distant.  The 
persons  who  used  the  side  drains  paid  for  the  making  of 
them. 

On  16th  Matfy  1860,  an  application  was  made  to  the 
two  justices  for  an  order  upon  the  surveyors  of  highways, 
for  the  payment  of  the  sum  of  502£  4«.  3iil,  expended 
by  the  said  committee.  It  appeared  that  the  surveyors 
had  that  amount  in  their  hands,  ready  to  be  paid.  No 
assessment  of  the  houses  or  buildings  using  the  sewers 
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had  been  made;  and  the  committee  alleged  they  were        i860, 
entitled  to  get  the  amount  from  the  surveyors  of  high-    The  Quekh 
ways,  in  conseqnence  of  the  expenditure  having  been        Qm%, 
incurred  for  the  public  benefit  and  advantage.    The  two 
justices  made  the  order. 

Garth  now  shewed  cause.  The  onler  was  rightly 
made.  By  The  Nuisances  Removal  Act  for  Enffland, 
1855, 18  &  19  Vict  c.  121.  s.  3.,  the  surveyors  of  high- 
ways are  made  ex  officio  members  of  the  nuisances 
removal  committee;  it  appears,  moreover,  firom  the 
affidavits,  that  before  the  Act  was  passed  the  former 
surveyors  of  highways  for  EweU  had  taken  to  and  en- 
larged the  drain  which  has  been  turned  into  an  improved 
sewer  by  the  committee ;  and  that  the  present  surveyors 
have  funds  in  hand  sufficient  to  satisfy  the  committee  the 
expenses  of  the  improvement  All  these  circumstances 
shew  that  it  is  right  and  proper  that  the  surveyors  should 
be  called  upon  to  make  this  payment.  Sect.  7  of  the 
Act  enacts  that  *'  All  charges  and  expenses  incurred  by 
the  Local  Authority  in  executing  this  Act,  and  not 
recovered  as  by  this  Act  provided,  may  be  defirayed" 
'*  out  of  highway  rates,  or  any  fund  applicable  in  aid  or 
in  lieu  thereof,  where  the  Local  Authority  is  a  highway 
board,  or  a  nuisances  removal  committee."  As  the  high* 
way  surveyors  form  part  of  the  committee,  there  was  in 
fact  no  necessity  for  an  order  of  justices  on  them  to  pay 
the  money  over  to  the  committee.  The  other  side  will 
contend  that,  before  having  recourse  to  the  highway 
rates,  the  committee  were  bound  to  proceed  under 
sect.  22,  which,  after  authorizing  them  to  render  a 
nuisance  innocuous  by  laying  down  a  sewer,  or  some 
other  structure,  empowers  them  to  assess  every  house. 


G088S. 
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1860.       buildings  or  premiaes  imng  the  aewer  or  other  structarey 

The  QuKBM    ^  ''"^^  pajmeot  as  they  shall  thiak  just  and  reasonable. 
AsBuroingy  however,  that  the  improvements  in  the  old 
drain  which  have  been  effected  bj  the  committee,  in  the 
present  case^  are  such  structural  sewerage  works  as  are 
contemplated  by  that  section;  still,  in  such  a  case^ 
where  the  works  have  been  executed  for  the  benefit  of 
the  whole  of  the  public,  the  committee  are  justified  ia 
defi:«ying  the  expense  out  of  the  hi^way  rates  instead 
of  levying  it  by  assessment.     [Cockbum  0.  J.     Many  of 
those  who  contribute  to  the  highway  rates  may  derive 
no  benefit  from,  and  make  no  use  o^  the  sewers.     It 
appears  just  and  reasonable  that,  as  sect.  22  points  out, 
the  houses,  &c.,  which  derive  benefit  should  be  assessed 
in  the  first  instance.]     That  section  leaves  the   com- 
mittee a  discretion.     But,  further,  sect.  39  enacts  that 
no  ''order,  nor  any  other  proceeding,  matter,  or  thing 
done  or  transacted   in  relation  to   the  execution  of 
the    ''  Act,*'    shall  ''  be    removed    or   removable    by 
certiorari"  "into  any   of   the  superior   Courts."     The 
justices  had  power  to  make  the  order  now  in  dilute, 
and  the  applicant  has  mistaken  his  remedy  in  seeking  to 
remove  it  into  this  Court.     By  sect.  22  the  provisions  of 
that  section  are  to  ''  be  deemed  to  be  part  of  the  law 
relating  to  highways  in   EnglandJ*    By  The  General 
Highway  Act,  5  &  6  /Fl  4.  c.  50.  «.  44.,  the  surveyors  of 
highways  are  required,  yearly,  to  make  out  their  accounts 
and  lay  them  before  the  justices  at  a  special  Sessions  for 
the  highways ;  and  any  one  chargeable  to  the  highway 
rate  may  then  complain  to  those  justices  with  respect  to 
such  accounts,  or  the  application  of  the  moneys  received 
by  the  surveyors.     That,  therefore,  was  the  course  which 
the  applicant  ought  to  have  adopted. 
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Badeley,  contra.     Conceding  that  the  works  which        I860, 
the  nuisances  removal  committee  have  executed  are     TheQussH 
beneficial  to  the  public,  the  real  question  is  not  thereby        G<^m. 
affected ;  being,  whether  the  justices  had  any  jurisdiction 
to  make  an  order  for  the  payment  of  the  expense  out  of 
the  highway  funds,  until  the  means  of  raising  the  money 
provided  by  sect.  22  had  been  first  exhausted.     That 
section  shews  clearly  that  the  policy  of  the  Legislature 
is  that  those  parties  who  create^  and  those  who  benefit 
by  the  suppression  of,  a  nuisance,  shall  bear  the  charges 
consequent  upon  its  abatement,  to  the  extent  of  their 
ability  to  pay.     At  roost  the  effect  of  sect  7  is  to  make 
the  highway  rate  an  auxiliary  fund,  which  may  perhaps 
be  resorted  to  if  the  whole  expense  cannot  be  raised  by 
assessment  under  sect.  22:  but  not  otherwise.    (He  was 
then  stopped.) 

CocKBURN  C.  J.  Mr.  Badeley  has  said  enough  to 
satisfy  us  that  this  rule  must  be  made  absolute.  The 
affidavits  shew  clearly  that  the  works  which  have  been 
executed  fall  within  the  provisions  of  sect.  22  of  the 
Act ;  and  it  follows  that  the  fund  pointed  out  by  that 
section  is  the  fund  primarily  chai^eable  with  the  ex- 
pense of  them.  It  is  unnecessary  to  determine  whether, 
if  that  fund  failed,  the  nuisances  removal  committee 
could,  under  sect.  7,  resort  to  the  highway  rate  to  make 
up  the  deficit ;  for  there  is  nothing  to  shew  us  that  recourse 
has  been  had  in  the  first  instance  to  the  proper  fund. 
It  is  further  said  that  sect.  39  takes  away  the  jurisdiction 
of  this  Court  to  issue  the  certiorari ;  but  that  section 
can  apply  only  to  cases  in  which  the  justices  have 
jurisdiction.     It  cannot  be  said  that  they  have  jurisdic- 
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1860.        tion  to  make  an  order  clearly  contrary  to  the  provisions 
"rhe  QuBKN     ®f  ^^^  Act ;  or  that  sect.  39  protects  such  an  order  when 

Rule  absolute  for  a  certiorari. 


It  was  agreed  that  the  order,  when  brought  up  in 
obedience  to  the  writ,  should  be  quashed. 


Thuradayt 

Monday,  Matthews  affaiTist  GiBBS  and  Others. 

Nave7nberl9th, 

Defendants,  T^ECLARATION  for  money  payable  by  defendants 
chants,  by  to  plaintiff  for  freight  of  goods,  and  in  respect  of 

charterpiurty 
made  between 

them  and  (7.,  the  master  of  the  ship  Planter^  chartered  that  ship  to  bring  a  cargo  of 
guano  irom  CaUao  to  England.  The  ship  was,  by  the  charterparty,  consigned  outwards 
to  defendants'  agents  in  South  AmeH<?a ;  and  freight  at  70s.  per  ton  was  made  payable 
on  her  arrival  in  England^  deducting  such  advances  on  account  of  freight  as  charterers' 
agents  might,  as  the  charterparty  empowered  them,  make  to  C.  in  the  Pacific,  The 
Planter  arrived  at  CaUao,  loaded  her  cargo  of  guano,  and  set  sail  for  England^  defendants' 
agents  having,  previously  to  her  sailing,  made  large  advances  to  C  on  account  of  freight. 
Soon  after  sailing  she  sprang  a  leak,  which  compelled  her  to  put  back  to  Caliao,  and  she 
arrived  there  the  second  time,  consigned  to  a  firm  indeoendent  of  defendants  or  their 
agents.  It  was  then  found  that  she  could  not  proceed  on  ner  vovage,  and  (7.,  defendants* 
agents  refiising  to  interfere,  trans-shipped  the  cargo  into  another  ship,  l%e  Alarm^  to 
be  forwarded  to  England,  For  this  purpose  a  charterparty  was  ent^ed  into  between 
plaintiff,  the  master  and  apparent  owner  of  7%e  Alarms  and  C.  in  his  own  name ;  under 
which  freight  was  made  payable  by  the  consi^ees,  on  ship's  arrival  in  England,  at  708. 
per  ton.  Plaintiff  then  made  out  bills  of  lading,  in  which  C.  was  named  as  shipper  and 
defendants  as  consignees.  At  the  date  of  tbis  latter  charterparty  the  current  rate  of 
freight  at  CaQao  was  only  408.  per  ton,  and  it  was  agreed  between  plaintiff  and  C.  that 
plaintiff  should  pay  the  difference  between  that  and  the  charterparty  freight  to  C,  but 
whether  for  C.*b  benefit  or  that  of  his  owners  did  not  appear.  The  cargo  arrived  in 
England,  in  The  Alarm;  when  plaintiff  claimed  from  defendants  the  full  freight  of  708. 
per  ton ;  from  which  defendants,  on  the  other  hand,  insisted  on  their  right  to  deduct  the 
advances  made  to  C.  by  their  agents  at  CaUao,  Defendants  having  paid  the  freight  less 
the  amount  of  such  advances,  plaintiff  brought  this  action  to  recover  that  amount. 

A  verdict  having  been  taken,  by  consent,  for  plaintiff,  for  this  amount,  leave  being 
'  reserved  to  defendants  to  move  to  enter  it  for  them,  the  Court  to  have  power  to  draw 
inferences  of  fact  from  the  above  facts,  which  were  proved  at  the  trial ;  Held,  making 
absolute  a  rule  to  enter  the  verdict  for  defendants :  First,  that  the  proper  inference  from 
the  facts  was  that  C.  mode  the  charterparty  with  The  Alarm  as  agent  for  his  owners  and 
not  for  defendants ;  the  agreement  by  plaintiff  to  return  him  part  of  the  charterparty 
freight  bein^  a  legitimate  transaction  in  that  view,  but  a  gross  fraud  on  defendants,  to 
which  plaintiff  was  a  party,  in  the  other.  Secondly,  that  assuming  C.  to  have  made  the 
said  charterparty  as  defendants'  ostensible  agent,  ne  had  no  implieid  authority,  from  the 
necessity  of  the  case,  on  trans-shipping  the  cax^o^  to  bind  defendants  to  payment  of  a 
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plaintiflF  having,  at  the  request  of  defendants,  delivered        i860. 

up  to  defendants  certain  goods  on  which  plaintiff  had  a     Matthews" 

lien  for  freight,  and  thereby  waived  the  said  lien ;  and        ^  ^• 

upon  an  account  stated. 

Pleas.  1.  Except  as  to  302/.  14*.  9rf.,  Never  indebted,  ^^e^^^ 

Issue  thereon.     2.  Except  as  aforesaid,  Payment.    Issue  ^^^^^*' 

thereon.     3.  As  to  302/.  14*.  9rf.,  Payment  into  Court  had  knowledge 
^       ,  »        ^  of  that  want 

Replication  of  damages  ultra.     Issue  thereon.  of  authority. 

At  the  trial,  before  Cochbum  C.  J.^  at  the  Sittings  in  apart  ^m 

London,  after  last  Hilary  Term,  a  verdict  was  taken  for  charterpartv, 

the  plaintiff,  by  consent,  for  700/.,  and  leave  was  reserved  ^Jj^jfJ^n^^e 

to  the  defendants  to  move  to  enter  it  for  them :  the  Court  *^*^  *^'  *    ^ 

greateramount 

to  have  power  to  draw^  if  necessary,  inferences  of  fact  from  ^  freight  than 
the  evidence  adduced,  which  consisted  of  the  examina-  due  after 

crediting 

tion  of  the  plaintiff,  taken  in  London,  and  of  depositions  defendants 

of  C.  E.  Stubbs  and  M,  Crosby,  taken  under  a  commis-  yances  to  c.: 

sion  in  Lima;  together  with  certain  material  documents,  gj^ng'/^" 

The   action    was  brought  to  recover  the  balance  of  ^^"c^rt^Jj^ 

freight  for  a  cargo  of  guano,  in  the  ship  Alarm,  from  ^o^  decide), 

Callao  to  England,  after  giving  credit  to  the  defendants  trans-shipment 

of  cargo  arising 

for  36002i,  paid  by  them  before  action.  from  necessity, 

The  facts  were  as  follows.  The  defendants,  merchants  ^^^s,  in 

of  London  trading  under  the  name  of  Jnthony  Gibha  if  x^^^g  f^^f 

Sons,  in  October,  1857,  chartered  an    American   vessel  J^^^J^jj** 

called  The  Planter,  to  proceed  from  Liverpool  to  South  ^^^  ^^g'jfj^ 

America,  and  brinir  a  carso  of  cnano   thence  to  the  transfer  his 

®  °  ^  hen  for  freight 

United  Kingdom,     The  following  are  the  material  parts  to  the  substi- 

.  1        1   r      1  t^Xedi  ship- 

of  the  charterparty,  which  was  signed  by  the  defendants  owner,  he  can 

and  by  J.  D,  Carlisle,  who  was  master  of  the  ship,  but  greaterright 

whether  owner  also,  as  staled  in   the  charterparty,  did  he  hlmsetf* 

not  appear.  ,     P^^^«- 

''London,  October  I2th,  1857. 

"  Charterparty. 

**  It  is  hereby  mutually  agreed  between  Captain 
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1860.        Carlisle,  owner  of  The  Hanier,  frds  veila,  1988    tons 
Matthews"  register,  new  measurement,  on  the  one  part,  and  Messrs. 

GiBBfl        Anthony  Gihbs  Sf  Sons,  merchants  and  agents,  on  the 
other  part,  as  follows.     That  the  said  vessel,  now  lying 
at  the  port  of  Liverpool,  shall   sail  on  or  before    Ist 
Noven^ber,  1857,  to  Melbourne,  and  thence  proceed  with 
all  convenient  despatch  to  the  port  of  Callao,   Peru, 
where  the  captain  shall  immediately  report  his  vessel  to 
Messrs.  William  Gibbs  Sf  Co.,  of  Lima,    That  the  said 
vessel,  being  then  tight,  staunch  and  strong,  and  well- 
conditioned  for  the  voyage,  Messrs.  fVilUam  Gibbs  Sf  Co. 
shall,  within  forty-eight  hours  after  such  report  being 
received,  send  to  the  captain,  or  his  agents,  orders  for 
loading  a  cargo  of  guano  at  the  Chincha  Islands,  to  which 
place  the  vessel  shall  at  once  proceed,  calling  on  her  way 
at  Pisco  to  obtain  the  necessary  pass  to  land,  which  shall 
be  given  to  the  captain  by  the  charterers'  agents,  free  of 
expense,  within  twenty-four  hours  of  his  application. 
After  completing  her  load  of  guano,  and  having  obtained 
the  necessary  pass  from  Pisco,  the  vessel  shall  return  for 
her  final  clearance  to  Callao,  where  the  captain  shall 
have  the  liberty  of  taking  in  passengers,  light  goods,  and 
specie  on  freight  for  the  benefit  of  the  ship.     The  char- 
terers to  have  the  option  of  shipping  light  goods  at 
current  rates."    **  The  owners  of  the  vessel  to  pay  all 
port  charges,  and  the  ship  to  be  consigned  to   Messrs. 
William  Gibbs  tf  Co,,  of  Lima,  to  whom  the  customary 
agency  for  doing  the  ship's  business  shall  be  paid  by  the 
owners.     The  captain  to  sign  bills  of  lading  at  such 
rates  of  freight  as  the  charterers,  or  their  agents,  may 
direct,  and  without  prejudice  to  this  charterparty.    The 
said  vessel  shall,  afler  completing  her  loading  as  before 
mentioned,  proceed  to  any  safe  port  in  the  United  King^ 
dom  or  the  Continent,  not  south  of  Ostend  nor  north  of 
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Hamhurgh,  nor  in  the  Bahie^  calling  at  Cowes  for  ordets  i860, 
from  Meaers.  Anthony  Gibbs  Sf  Sons  (and  for  which  she  matthbwb" 
is  to  remain  antil  return  of  post  from  London)^  unless  oHin 
ofderdd  in  writing  to  proceed  to  any  given  port  by 
Messrs.  ffVKam  Oibhs  $*  Co. ;  and  therci  according  to 
bSIs  of  lading  and  charterpartj,  deliver  the  caigo, 
which  is  to  be  dischai^ged  and  taken  from  alongside  at 
the  rate  of  not  less  than  thirty-five  tons  per  working 
day.  The  fi^igfat  to  be  paid  in  manner  hereinafter 
mentioned,  at  the  rate  of  lOs.  sterling  in  full,  per  ton  of 
20  cwt  net  weight  of  gnano  at  the  Queen's  beam^  sub- 
ject^ however,  to  a  deduction  fix>m  the  water  contained 
in  damaged  goano.  The  master  to  be  suppliedi  in  the 
Pae^f  with  a  sum  not  exceeding  I500i,  free  of  interest 
aod'comraission,  but  the  cost  of  insurance  to  be  borne 
by  the  owners ;  and  the  amount  so  to  be  advanced,  and 
the  cost  of  insurance  thereof,  shall  be  in  part  payment 
of  the  fireight,  at  the  rate  of  SOd.  per  dollar  currency. 
And  should  the  charterers  or  their  agents  think  fit  to 
adfance  the  master,  beyond  the  said  sum  of  IfiOOiL,  any 
sam  for  repairs,  stores  or  other  disbursements  whatso- 
ever, such  sums,  with  interest,  commission  and  insur- 
inoe,  shall  be  in  part  payment  of  fireight  at  the  exchange 
aforesaid.  And  it  is  hereby  expressly  agreed  that  the 
receipt  of  the  master  for  any  such  sum  or  sums  of  money 
as  shall  be  supplied  or  advanced  to  him  by  the  charterers 
as  afinresaid,  shall  be  conclusive  and  binding  upon  the 
owners ;  and  they  shall  thereby  be  prevented,  as  between 
them  and  the  charterers,  firom  inquiring  into  the  neces- 
si^  for,  or  appropriation  of,  the  sum  of  money  which, 
in  such  receipt  or  receipts,  shall  be  acknowledged  to 
have  been  received;  and  all  contributions  to  general 
average  losses  which  (if  any)  shall  become  payable  in 
VOL.  in.  n  B.  &  E. 
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1860.       respect  of  any  such  advances  as  aforesaid,  shall  be  borne 
Matthews     *"d  P*^'^  ^7  ^^®  owners.     The  freight  to  be  paid  in 
GJBB&       manner  following,  that  is    to  say,  2000/.  in  cash  od 
arrival  at  the  port  of  discharge,  three  months*  interest  at 
the  rate  of  5/.  per  cent,  per  annum  being  deducted,  and 
the  balance,  after  deducting  all  such  sums  of  mcmey  as 
shall  become  payable  to  the  charterers  under  the  provi- 
sions herein  contained,  on  the  tnie  and  right  delivery  of 
the  cai]go,  by  bills  tipon  Messrs.  Anthony  CUbbs  $*  Sons, 
at  three  months*  date,  or  in  cash,  less  interest  at  5/.  per 
cent,  per  annum,  at  charterers*  option.     The  charterers 
are  hereby  authorized  to  retain  and  deduct  from  the 
freight  all  such  damages  and  sums  of  money,  as  well 
liquidated  as  unliquidated,  to  which  the  owners  shall 
become  liable  to  the  charterers  by  virtue  of,  or  in  any- 
wise in  relation  to,  this  charterparty,  it  being  the  inten- 
tion of  the  parties  that  all  claims  and  demands,  of  what- 
ever' nature,  which  shall  accrue  to  the  said  charterers, 
shall  be  treated  as  payments  made  by  the  charterers  on 
account  of  freight.     The  charterers  to  have  the  liberty 
of  naming  the  docks  in  which  the  ship  is  to  discharge.** 
7%e  Planter  proceeded  to  CaUao^  and  duly  loaded  a 
cargo  of  guano  at  the   Chincha  Islands^  and  returned 
thence  to  Callaoy  and  received  final  orders  from  Messrs 
William  Gibbs  ^  Co.,  of  Ztmo,  to  sail  for  England.   She 
set  sail  accordingly,  in  May  or  June,  1858. '  Previously 
to  her  sailing,  W.  Gibbs  ^  Co.  had  advanced  to  CarUtle, 
the  master,  lOlSiL  12«.  5d.y  and  had  received  his  receipt 
for  that  amount.     Soon  after  sailing.  The  Planter  was 
compelled  to  put  back  to  Callao,  having  sprung  a  leak  ; 
and  she  was  then  consigned  to  Messrs.   Croehy  ^  Co., 
of  Callao.     It  having  been  ascertained,  by  survey,  that 
it  would  be  necessary  to  dischai^  her  cai^go,  Carlitle, 
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the  master,   TV,  Gibbs  jr  G^.  declining  to  interfere  (a),        1860. 
eDgaged  two  other  American  vessels.  The  Alarm  and  The     Matthbws 
H.  D.  Brookman,  to  take  the  cargo  to  England;  and        Gibbs. 
the  cargo  was  accordingly  trans-shipped  into  those  two 
Tessels. 

The  charterparty  of  The  Alarms  which  was  signed 
by  Carlisle  and  the  plaintiff,  was,  so  far  as  is  material,  as 
follows. 

'<  Callao,  June  18th,  1858. 
''  Charterparty  to  take  ship  Planier^B  carga 

''It  is  hereby  mutually  agreed  between  Nathaniel 
Matihewe"  (plaintiff),  **  master  and  owner  of  the  ship 
Alarm,  1184  tons  register,  new  measurement,  on  the  one 
part,  and  John  D.  Carlisle,  master  of  the  ship  Planter, 
on  the  other  part :  That  the  said  ^vessel,  then  being 
tight,  staunch,  strong  and  well  conditioned  for  the 
▼oyage,  after  completing  her  loading  of  guano  at  CaUao, 
where  the  captain  shall  have  the  liberty  of  taking  in 
passengers,  light  goods  and  specie  on  freight,  for  the 

(a)  It  appeared  on  the  eyidenoe  that  the  charterparty  and  bUl  of 
lading  of  2%e  Alarm  were  on  fonns  supplied  by  W,  Oibbs  ^  Co,,  and 
that  she  was  examined  at  their  suggestion  and  approved  by  their  sur- 
veyor. Also  that  several  interviews  took  place  between  them  and  the 
eiq>lains  of  all  three  ships,  Caliao  being  only  six  milee  from  Lima,  The 
presumption,  however,  from  these  facts  that  W,  GAbs  ^  Co,  were  parties 
to  the  trans-shipment  of  the  cargo,  as  agents  for^  the  defendants,  was 
displaced  by  the  deposition  of  C.  K  Stubbs,  the  acting  partner  in  the 
Ann  of  W.  Oibba  f  Co,,  who  stated  that  he  refused  to  interfere.  The 
Hanter,  on  putting  back,  not  being  consigned  to  his  firm,  and  as  he 
considered  that  Carlisle  was  bound  to  act  in  the  best  way  for  all  oon- 
oemed.  He  also  stated  that  he  supplied  the  forms  as  an  act  of  courtesy, 
to  save  trouble;  and  that  Carlisle  informed  him  that  the  chartered 
freight  of  The  Alarm  was  to  be  40*.,  and  he  did  not  see  the  charter- 
party  till  a  copy  was  sent,  with  the  bills  of  lading,  to  his  firm  for  the 
defendanta. 

u  2 
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I860.        benefit  of  the,  ship ;  the  charterers  to  have  the  option  of 
Hatthbwb'  shipping  the  light  goods  at  current  r^tes ;"  **  shall "  '<  pTo- 

GiBBt.       ^^  ^  ^'^y  ^^®  P^'^  ^"  ^^  I^iiiite'  Kingdanh  calliag  at 
Cowes  for  orders  from  Messrs  Anthony  Gibbi  jr  Sans  (aod 
for  which  she  is  to  remain  until  return  of  post  firom 
London),  unless  ordered  in  writing  to  proceed  direct  to 
any  given  port  by  Measrs.  fViOiam  Gibbs  jr  Co.;  and 
there^  according   to  bills  of  lading  and  charterparty, 
deliver  the  cargo»  which  is  to  be  discharged  and  taken 
from  alongside  at  the  rate  of  not  less  than  thirty-five  tons 
.per  working  day.    The  fireight  to  be  paid,  in  manner 
hereinafter  mentioned,  at  the  rate  of  70s.  sterling,  in 
full,  per  ton  of  20  cwL  net  at  the  Queen's  beam,  sub- 
ject, however,  to  a  ded^ction  for  the  water  contained 
in  damaged  guana    The  master  to  be  supplied  in  the 
Pacific  with  a  sum  not  exceeding         /.,"  &c.  (the 
claqse  proceeded  totidem  verbis  with  the  corre^>ond- 
ing  clause  in  the  charter  of  The  Planter.)  **  The  fireight 
to  be  paid  in  manner  following,  that  is  to  say,  11307.  in 
cash  on  arrival  at  the  port  of  discharge,  three  months* 
interest  at  the  rate  of  6L  per  cent,  per  annum  bdng 
deducted,  and  the  balance,  after  deducting  all  such  sums 
of  money  as  shall  become  payable  to  the  charterers 
under  the  provisions  herein  contained,  on  the  true  and 
right  delivery    of   the  cargo,  by  bills  upon  Messrs. 
Anthony  G3A$  jr  Sons,  at  three  months*  date,  or  in  cash 
less  interest  at  6L  per  cent  per  annum,  at  charterers' 
option.    The  charterers  are  hereby  authorized  to  retain 
and  deduct  bom  the  freight  all  such  damages  and  sums 
of  money,  as  well  liquidated  as  unliquidated,  to  which 
the  owners  shall  become  liable  to  the  charterers  by 
virtue  of,  or  in  anywise  in  relation  to,  this  charterparty ; 
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it  being  the  inteDtion  of  the  p«rties  that  all  claims  and        i860. 

demands,  of  whatever  nature,  which  shall  aecroe  to  the     Matthkwb 

said  charterers,  shall  be  treated  as  payments  made  by        Gibbs. 

the  charterers  on  account  of  freight.  Messrs.  Anthony 
Gibbs  ^  Sons  shall  have  the  right  to  name  the  dock  in 
which  the  ship  is  to  discharge." 

The  pluntiff,  as  master  of  I%e  Alarm,  signed  bills  of 
lading  which,  together  with  a  copy  of  the  charterparty, 
were  forwarded,  through  FT.  Gibbs  ^  Co.,  to  the  defen- 
dants,  and  which  were  as  follows. 

'*  CaOaOy  August  6tb,  1858. 
''  Shipped  in  good  order  and  condition,  by  Captn. 
J.  Z>.  Carlisle,  of  the  ship  Planter,  at  Callao,  Chincha 
Islands,  in  and  uppn  the  good  ship  or  vessel  called  The 
Aharm,  now  lying  at  CaUao,  and  bound  for  Cawes  for ' 
orders,  whereof  Nathaniel  Matthews  is  master  for  this 
present  voyage,  a  cargo  of  guano,  of  1 184  tons  register, 
1545  sacks,  to  be  delivered  in  like  good  order  and  well 
conditioned  at  the  aforesaid  port  to  which  the  vessel 
may  be  ordered  to  discharge ;  all  and  every  the  dangers 
and  accidents  of  the  seas  and  of  navigation,  oi  what- 
ever nature  or  kind  soever,  excepted;  unto  Messrs. 
Anthony  Gibbs  %  Sons,  or  to  their  assigns,  they  paying 
freight  for  the  said  guano  as  par  charterparty. 

'  *N.  Matthews."* 
Though  the  freight  payable  under  the  charterparty  of 
The  Aharm  was  to  be  70s*  per  ton,  the  current  rate  of 
freight  at  CaUao  was  then  only  40s. ;  and  it  was  agrp'^f^ 
between  the  plaintiff  and  Carlisle  that  the  plainutf 
should  pay  the  difference  of  SOs.  between  the  two  rates 
to  Carlisle;  but  whether  for  the  benefit  of  the  owners 
of  The  Planter  or  of  Carlisle  himself  did  not  appear; 
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nor  (lid  it  appear  whether  Carlisle  was  the  real  owner  of 
The  Planter  {a). 

The  Alarm  sailed  from  CaUao  in  August^  1858,  and 
duly  arrived  in  England^  and  proceeded,  by  order  of  the 
defendants,  to  Ijmdon^  there  to  discharge  at  the  Victoria 


(a)  The  plaintiff  swore  in  his  examination  that,  haxing   already 
adranced  500/.  to  Carlisle,  he  gave  him  a  draft  for  the  balance  before 
sailing  finom  CaUao;  and  he  also  swore  that  he  did  not  know  of  the 
adyances  made  by  W,  CHbhs  ^  Co,  to  CarUale,  ontil  his  anriyal  in 
England,    M,  Crosbsf,  howerer  (of  the  firm  of  Crosby  f  Co,  of  CaUao), 
in  his  deposition  stated  that  *'  at  the  time  of  the  final  closing  of  accounta, 
after  The  Alarm  and  7%e  H,  D,  Brookman  were  loaded,  there  were  many 
questions  which  arose  between  the  three  captains,  which  were  the  cause 
of  a  good  deal  of  contention,  and  several  letters  and  certificates  passed 
between  them.    One  of  the  contested  points,  according  to  deponent^s 
recollection,  was  the  advance  received  bj  the  master  of  The  Planter  from 
William  Gibhs  ^  Co,,  of  Lima;   and  deponent  thinks  that  captain 
Carlisle,  of  The  Planter,  gave  each  captain  an  order  on  some  honse  in 
Liverpool  (deponent  thinks  on  the  honse  of  Richardson,  Sjpence  4"  Co,) 
for  the  said  amount  advanced  by  William  Gibhs  ^  Co.  to  the  master  of 
The  Planter,  in  case  the  house  of  Anthony  Oibbs  j-  Sons  should  deduct 
the  same  from  the  freights  of  The  Alarm  and  7%e  H,  D,  Brookman; 
and  deponent  is  quite  certain  that  both  the  captains  of  The  Alarm  and 
The  H,  L.  Brookman  did  not  know  of  any  such  advance  until  their  ships 
were  loaded ;  and  then  they,  the  said  captains  of  Ihe  Alarm  and  The 
H,  D,  Brookman,  were  more  or  less  at  the  mercy  of  the  master  of  The 
Planter;  and  they,  the  masters  of  The  Alarm  and  The  H,  D,  Brookman, 
made  the  best  arrangements  they  could  to  recover  said  advance,  should 
it  be  deducted  by  Anthony  Gribbs  ^  Sons  ;  but  that,  although  deponent 
was  at  the  time  frdly  cognisant  of  the  above  mentioned  occurrences,  he 
cannot  recollect  whether  he  was  consulted  or  not  by  the  masters  of  The 
Alarm  and  The  H,  D.  Brookman,  but  recollects  having  consulted  with 
the  master  of  The  Planter,    The  ship  Planter  was  consigned  to  the 
house  represented  by  him,  on  .putting  back  to  CaUao  in  the  month  of 
June,  1858.    Considering  that  the  house  which  he  represents  were  the 
consignees  of  The  Alarm  and  The  H,  D:  Brookman,  he  must  have 
considered  it  his  duty  to  warn  the  masters  of  the  said  vessels  of  the 
advance  received  by  the  master  of  7^  Planter  on  account  of  fi^ig^t; 
and  therefore  he  has  very  little  doubt  but  that  he  did  so  in  due  course, 
although  unable  at  the  present  moment  positively  to  swear  to  the  hxX," 
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Docks.  The  defendants  entered  the  cargo  in  their  own  ]^go. 
names ;  but  when  the  plaintiff  applied  to  them  to  pay  MATTHiwe"" 
him  the  whole  freight  at  70«.,  as  per  charterparty,  they 
claimed  to  deduct  the  10182.  and  other  small  sums, 
which  their  agents,  W.  Gibbi  ^  Co,^  had  advanced  to 
the  captain  of  The  Planter.  In  order  to  prevent  delay 
and  consequent  demurrage,  the  following  agreement 
was  then  entered  into  between  the  plaintiff  and  the 
defendants. 

**L<md(m,  December  14th,  1858. 

^  It  is  agreed  between  the  undersigned,  in  order  to 
prevent  delay  in  discharging  the  cargo  of  TTie  Alarm, 
that  the  discharge  shall  proceed,  and  the  delivery  be 
made  to  Messrs.  Anthony  Gtbbs  jr  Sans,  the  consignees 
named  in  the  bill  of  lading;  they  undertaking  to  pay 
the  freight  according  to  the  charterparty,  less  the  pro- 
portion of  the  sum  of  1089/.  9s.  4<2.  advanced  by 
Messrs.  A.  Gibbs  %  Sans  on  account  of  freight  to  the 
captain  of  The  Planter y  in  whose  vessel  the  caigo  now 
in  The  Alarm,  as  well  as  that  by  The  U.  D.  Brookman, 
was  originally  shipped;  it  being  understood  that  this 
arrangement  shall  not  prejudice  the  owner's  right  to 
recover  the  balance  claimed  for  freight  upon  the  cargo 
in  The  Alarm,  nor  the  right  of  Messrs  A.  Gibbs  8f  Sons 
to  have  the  said  cargo  delivered  to  them  without  paying 
any  freight,  or  after  deducting  the  said  sum  of 
1089/.  9s.  4dl,  or  a  proportionate  part  thereof." 

Payments  were  accordingly  made  by  the  defendants 
on  account,  before  action,  to  the  amount  of  3600il, 
which,  together  with  the  amount  paid  into  Court  after 
action  brought,  it  was  agreed,  reduced  the  plaintiff's 
claim  to  700/. :  which  sum,  being  the  amount  for  which 
the  verdict  was  taken,  was  agreed  to  be  The  Alarm*B 
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I860.        proportion  of  the  1089iL  9«.  4cf«  advanced  to  the  cap- 
Matthews     ^*>°  <>'  ^A^  Planter,  dbtributing  the  whole   advances 
GiBBs.       between  771^  Alarm  and  TAe  27.  2>.  Brookman  in  pr«>- 
portion  to  the  bulk  of  tl^eir  respective  caigoes. 

Sir  William  Athertan,  Solicitor  General,  in  last  Easter 
Term  obtained  a  rule,  pursuant  to  the  leave  reserved,   to 
enter  a  verdict  for  the  defendants,  on  the  grounds,  first, 
that  the  sum  paid  into  Court  satisfied  the  whole  of  the 
plaintiff's  claim;  secondly,  that  the  defendants  were  en- 
titled to  the  benefit  of  the  advances  made  to  the  captain 
oi  The  Planter;  thirdljA  that  the  said  captain  had  no 
authority  to  make  the  charter  with  The  Alarm  for  lOs.^ 
so  as  to  bind  or  affect  the  defendants ;  fourthly,  that  the 
guano  was  the  property  of  the  defendfuits^  and  the, plain- 
tiff had  no  legal  lien. 

Bovill  and  J.  Kaye  now  shewed  cause  (a).  First,  the 
defendant  are  not  entitled  to  deduct  from  the  plaintiff's 
claim  the  advances  made  by  ^^  GilAs  jr  Co^  to  the 
captain  of  77<e  Planter^  for  the  plaintiff  swears,  and  the 
facts  shew,  that  he  was  not  informed  by  them,  and  did 
not  know,  before  his  arrival  in  England,  that  those 
advances  had  been  made.  Secondly,  assuming  the  fact . 
to  be  that  fV.  Gibbs  ^  Co.  were  no  parties  to  the  trans- 
shipment of  the  guano  from  The  Planter  to  The  Alarm, 
but  refused  altogether  to  interfere,  still,  Carlisle,  the 
master  of  The  Planter,  ha4»  under  these  circumstances, 
authority  as  master  to  bind  the  defendants,  as  owners  of 
the  cargo,  to  payment  of  the  70s.  per  ton,  the  charter- 
party  freight  agreed  upon  between  him  and  the  plaintiff. 
If  trans-shipment  of  the  goods  becomes  necessary,  in  the 

(a)  Thursday,  Navembgr  15th. 
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ooarae  of  the  voyage,  by  reason  of  the  inability  of  the       I860. 

original  ship  to  carry  them  any   furthers  and  if  the     Matthcws" 

charterere*  agents,  being  thereupon  applied  to  by  the       Gibb#. 

master,  retuse  to  interfere ;  the  necetf&ity  and  exigency 

of  the  case  gives  the  master  authority  to  bind,  as  agent, 

the  charterers  as  well  as  his  owners  to  the  terms  of  the 

tnms^hipment.    The.  law  upon.  >  this  subject  is  clearly. 

stated  as  follows  in  Kenfs  CommeniarieB^  voL  8,  p«  296  (ed. 

10;  p^  212  of  original  edition).    *<  The  English  rale  un- 

donbtedly  is»  that  if  the  ship  be  disabled  from  comple- 

Ung  the  voyage,  the  ship  owner  may  still  entitle  himself 

to  the. whole  freight,  by  forwarding  the  goods  by  some 

other  means  to  the  place  of  destination ;  and  he  has  no 

right  to  any  freight,  if  they  be  not  so  forwarded,  unless 

it  be  dispensed  with,  or  there  be  some  new   contract 

i^)on  the  subject.     lo  this  country  (a)  we  have.  foU 

lowed    the  doctrine  of  Emeriffon,  and    the  spirit  of 

the  English  cases,  and  hold  it  to  be  the  duty  of  the 

master,  from  his  character  of  agent  of  the  owner  of  the, 

c^igo,  which  is  cast  upon  him  fixxn  the  necessity  of  the 

case,  to  act  in  the  port  of  neoessity  for  the. best  interest 

of  aU  concerned.;  and  he  has  powers  and  discretion 

adequate  to  the  trust,  and  requisite  for  the  safe  deliveiy . 

of  the  cargo  at  the.  port  of  destination*    If  there  be 

aqother  vessel,  in  the  same  or  in  a  contiguous  port,  which 

can  be  had,  the  duty  is  clear  and  imperative  upon  the 

master  .to  hire  it ;  but  still  the,  master,  is  to  exeroise  a 

sound  discretion  adapted  to  the  case.  He  may  trans-ship 

the  cargo^  if  he  has  the  means,  or  let  it  remain.     He 

may  bind  it  for  repairs  to  the  ship.     He  may  sell  part, 

or  hypothecate  the  whole.    If  he  hires  another  vessel  for 

(a)  t.  e,  America, 
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I860.       the  completion  of  the  voyage^  he  may  charge  the  cargo 
with  the  increased  freight,  arising  from  the  hire  of  .the 
new  ship."    In  ShipUm  v.  Thornton  (a)  it  was  held  that, 
whether  or  not  the  master  of  a  general  ship,  which  is  pre- 
vented from  completing  the  voyage  by  damage  occasioned 
by  tempest,  is  bound,  he  is  at  any  rate  at  liberty,  if  he  has 
an  opportunity  and  thinks  fit,  to  forward  the  goods, 
shipped  on  board,  to  the  place  of  destination,  by  some 
other  conveyance  equally  cheap ;  and  is  entitled,  if  the 
goods,  so  trans-shipped,  arrive  at  their  destination  and  are 
obtained  by  the  freighter,  to  the  whole  freight  originally 
contracted  for;  though  the  goods  are  carried  by  the 
second  conveyance  for  less  tlian  the  freight  originally 
contracted  for.     In  delivering  the  judgment  of  the 
Court,  which  contains  a  careful  review  of  the  authori- 
ties, Lord  Denman  C.  J.  says,  **  One  question  **  '<  has 
been  asked,  which  it  will  not  be  right  to  pass  over. 
What,  it  has  been  said,  if  the  transhipment  can  only  be 
effected  at  a  higher  than  the  original  rate  of  freight  ? 
Which  party  is  to  stand  to  that  loss  ?     By  the  French 
Ordinance  and  the  Cotie  de  Commerce^  and  according 
to  the  decisions  in  America  (to  which  Chancellor  Kent 
refers),  the  shipowner  is  entitled  to  charge  the  caigo 
with  the  increased  freight,  and,  as  a  consequence  of  that 
rule,  it  becomes  an  average  loss;  and,  in  case  of  an  in* 
surance,  must  be  made  good  by  the  insurers;  Emerigan^ 
TraxU  des  Assur.   ch.  xii.  s.  16,  Code  de  Com.  350. 
No  case  of  the  sort  that  we  are  aware  of  has  occurred 
in  this  country ;    nor  is  it  necessary  for  us  to  express 
any  opinion  further  than  as  it  bears  on  the  present 

(a)  9  ^.#£314.  336^  837. 
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question.  It  may  well  be  that  the  mastei^s  right  to  1850. 
tranship  may  be  limited  to  those  cases  in  which  the  M^txHiwi" 
voyage  may  be  completed  on  its  original  terms  as  to  qjI^u. 
freight,  80  as  to  occasion  no  further  charge  to  the 
freighter;  and  that,  where  the  freight  cannot  be  pro- 
cured at  that  rate,  another  but  frimiliar  principle  will  be 
introduced,  that  oF  agency  for  the  merchant  For  it 
jnost  never  be  foigotten  that  the  master  acts  in  a  double 
capacity,  as  agent  of  the  owner  as  to  the  ship  and 
freight,  and  agent  of  the  merchant  as  to  the  goods : 
these  interests  may  sometimes  conflict  with  each  other; 
and  firom  that  circumstance  may  have  arisen  the  diffi- 
culty of  defining  the  master's  duty  under  all  circum- 
stances in  any  but  very  general  terms.  The  case  now 
put  supposes  an  inability  to  complete  the  contract  on  its 
original  terms  in  another  bottom,  and,  therefore,  the 
owner's  riffhi  to  tranship  will  be  at  an  end ;  but  still, 
all  circumstances  considered,  it  may  be  greatly  for  the 
benefit  of  the  freighter  that  the  goods  should  be  for- 
warded to  their  destination,  even  at  an  increased  rate  of 
freight;  and,  if  so,  it  will  be  the  duty  of  the  master  as 
his  agent  to  do  so.  In  auch  a  caMe,  the  freighter  will  be 
bound  by  the  act  of  his  agent,  and  of  course  be  liable 
for  the  increased  freight"  That  decision  b  a  clear 
authority  that  the  defendants  in  the  present  case  are 
.  liable,  the  caigo  having  been  trans-shipped  from  The 
Ftanier  to  The  Alarm  on  the  original  terms  as  to  freight, 
and  no  fiirther  charge  having  been  occasioned  to  the 
freighters,  the  defendants.  [Cockbum  C.  J.  The 
chief  question  is,  as  whose  agent  did  Carlisle^  the  master 
of  The  Planter,  act  in  making  the  trans-shipment?  Did 
be  not  act  merely  in  the  interest  of  his  owners,  to  enable 
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1860.        them  to  earn  the  origind  fi^ight?      Htll  J.,  Shipton  v« 
Matthbws"    Thornton  (a)  decides  that  the  master,  acting  for  his  prin- 

G1BB8  cipals,  his  owners,  may  do  all  that  is  necessary,  by  trans- 
shipping the  cafgo,  to  euable  tliem  to  earn  iheir  original 
freight.  The  passage  cited  from  the  judgment  shews  that» 
if  the  freight  on  trans-shipment  is  higher  than  that  original 
freight,  the  question  arises  whether  the  necessity  of  the 
case  was  such  as  to  authorize  the  master  to  act  as  agent 
also  for  the  caigo  owners,  and  bind  them  by  his  contract 
to  pay  the  higher  rate.  Such  a  question,  however, 
cannot  arise  here ;  for  whereas  the  original  freight  was  70s. 
a  ton,  the  current  fright  fix>m  Callao,  at  the  time  of  the 
trans-shipment,  was  only  40«.  Moreover,  in  cases  where 
the  question  does  arise.  Lord  Denman  C.  J.  proceeds 
to  say  that  as  *'  circumstances  make  it  necessary,  on  the 
one  hand,  to  repose  a  large  discretion  in  the  master," 
*'  the  same  circumstances  require  that  the  exercise  of 
that  large  discretion  should  be  very  narrowly  watobed.**]  ' 
The  other  side  will  rely  on  Gibbs  v.  Grey  {b)\  but  that 
case  is  distinguishable.  It  was  there  held  that  the 
master  of  a  disabled  ship  could  not  make  a  special  cen« 
tract,  binding  the  owners  of  cargo  trans-shipped  there- 
from, for  the  conveyance  of  the  cargo  in  a  substituted -ship 
to  its  destination :  but  the  judgment  proceeded  on  the 
ground  that  the  c^rgo  owners  had  an  ag«at,  to  the  know* 
ledge  of  the  master,  at  th^  port  of  distress^  and  that  the 
master  had  not,  as  he  was  bound  to  do,  communicated 
with  that  agent,  or  given  him  the  option  of  receiving 
the  cargo  there.  The  tacts  of  the  present  case  bring  it 
within  the  principles  laid  down  by  Lord  Siowett,  then 

(a>  9  it  # £1 314.  •  (b)2ff.4'ir.^ 
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Sr  WHUarn  Scctt^  as  to  the  power  of  the  master  to  bind  isqq. 
the  owners  of  the  cargo,  in  his  judgment  in  The  Grati"  y^y,,,^,"" 
tudaie{a)s  as  follows.  '<  The  Court  woold,  undoubtedly, 
be  very  unwilling  to  relax  the  general  obligation  of 
masters  to  correspond  with  the  proprietors,  where  it  is 
practicable :  but,  taking  the  obligation  to  be  such,  the 
master  has  complied  with  that  obligation ;  he  applied  to 
the  correspondent  of  the  principal  consignee,  and  through 
him  to  the  consignee  who  is  described  as  owner  of  a 
part  of  the  caigo.  From  him  he  received  an  answer 
sent  by  that  consignee  and  proprietor,"  '^e^prepsly 
declining  to  give  particular  directions,  and  referring  him 
entirely  to  hb  own  discretion.  From  that  conduct,  I 
thii^k  that  all  the  authority  that  might  become  necessary 
for  the  preservation  of  the  cargo,  was  devolved  upon 
him  by  the  very  act  of  the  consignee,  even  if  he  had 
not  possessed  it  under  the  general  law :  for  if  he  was 
jemitted  to  his  own  discretion,  everything  then  which 
he  did  under  that  discretion,  justly  exercised,  was  ex- 
pressly warranted  by  the  act  of  his  employer,  so  far  at 
least  as  the  interests  of  that  particular  employer  were 
concerned."  In  that  case  it  was  held  that,  in  a  case  of 
distress,  a  master  may  hypothecate  his  cargo  on  freight 
for  repairs  in  a  foreign  port,  such  repairs  being  necessary 
for  the  prosecution  of  his  voyage.  And  Sir  William  Scott 
laid  it  down  that,  if  the  lender,  in  such  a  case,  has  not 
at  all  acted  un&irly,  by  taking  undue  advantage  of  the 
master's  necessity,  the  contract  cannot  be  vitiated,  either 
in  whole  or  in  part.  **  It  will  not  be  sufficient,  either 
upon  principle  or  upon  determinations  of  the  Court," 
he  adds  (6)  **  that  the  master  has  taken  undue  advantage 

(a)  3  Bob,  Ad.  Sep,  240.  273.  {b)  3  Sob.  Ad,  Sep.  272. 
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I860.        against  his  employer ;  that  is  a  matter  between  him  and 

MATTHxwr   his  employer,  with  which  the  third  person  has  nothing 

GiBBs.        ^^  ^^>  unless  personally  implicated  by  the  facts  of  the 

transaction,  in  the  fraud  that  may  have  been  practised.*' 

(The  case  was  then  adjourned.) 

Sir  JFilUam  AthertoHf  Solicitor  General,  and  Ckasby, 
in  support  of  the  rule  (a),  were  not  called  upon    to 

argue. 

• 

CocKBUBN  C.  J.  We  are  agreed  that  the  rule  must 
be  made  absolute  to  enter  the  verdict  for  the  defendants. 
The  facts  of  the  case  are  shortly  these.  The  defendants, 
who  are  merchants  in  London^  chartered  a  vessel  called 
The  Flanier  to  bring  a  cargo  of  guano  to  this  country, 
at  a  freight  of  70s.  a  ton.  Advances  to  a  considerable 
amount,  on  account  of  freight,  were  made  by  the  agents 
of  the  defendants  to  the  captain  of  7%e  Planier  in  South 
America.  After  the  guano  had  been  shipped  The  Planter, 
in  consequence  of  sea  damage,  became  incapable  of 
proceeding  upon  her  voyage,  and,  the  agents  of  the 
defendants  declining  to  take  upon  themselves  the  trans- 
shipment of  the  caif^  to  any  other  vessel  for  the  purpose 
of  its  being  conveyed  to  its  destination,  the  master  of 
Hie  Flanter,  one  Carlisle,  chartered  two  vessels  for  that 
purpose,  in  respect  of  one  of  which.  The  Alarm,  the 
present  action  arises.  He  chartered  this  vessel  in  his 
own  name,  and  took  a  bill  of  lading  for  the  cai^go  shipped 
in  her  from  the  plaintiff,  who  was  the  captain ;  which 
bill  of  lading  was  made  out  to  him  as  the  shipper,  the 
defendants  being  named  therein  as  the  consignees,  to 

(a)  Mtmday,  November  lOtlh 
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whom  the  guano  was  to  be  delivered  in  this  country.    In        I860, 
the  charterparty  with  The  Alarmy  Carlisle  agreed  to  pay     Matthxws 
the  same  amount  of  freight  as  his  owners  had  stipulated        q  J^^ 
for  in   the  original  charterparty ;  but,  by  a  private  and 
subordinate  agreement  between  him  and  the  plaintiff, 
Carlisle  stipukted  that  while  the  70s.  per  ton  should  be 
required  of  the  consignees  on  the  delivery  of  the  cargo, 
the  pl^ntiff  was  to  keep  only  40s.  per  ton  as  the  rate  of 
freight  as  between  him  and  Carlisle^  and  was  to  hand 
over  to  Carlisle^  whether  for  the  benefit  of  him  or  of  his 
owners  does  not  clearly  appear,  the  difference  between 
the  70s.  per  ton  which  was  to  be  received  from  the 
defendants  and  the  40s.  per  ton  for  which  the  guano 
was  to  be  conveyed  to  thb  country.     The  guano  having 
arrived  in  7^  Alarm,  the  defendants,  the  consignees, 
demanded  the  cargo,  offering  to   pay   the  difference 
between  the  amount  of  fi:^ight  at  the  rate  which  they 
had  contracted   to* pay   by  the  origind  charterparty, 
namely,  70s.  per  ton,  and  the  advances  which  their 
agents  in  Soutii  America  had  made  to  the  captain  of 
TTie  Flanier.    The  plaintiff  insisted  on  the  payment  of* 
the  full  freight,  namely,  70s.  per  ton.     After  some  dis- 
cussion,  the  guano  was  delivered   to    the  defendants 
without  prejudice  to  the  lien  of  the  pUiintiff,  if  any,  for 
freight. 

Three  questions  arise.  First,  was  the  contract  made 
by  Carlisle,  when  he  chartered  The  Alarm,  a  contract 
made  by  him  as  the  agent  of  the  defendants,  on  their 
behalf?  Secondly,  if  so,  was  it  one  by  which  the 
defendants  were  bound?  And,  thirdly,  supposing  the 
latter  question  to  be  answered  in  the  negative,  and  that 
the  contract  entered  into  by  Carlisle  with  the  plaintiff  is 
held  to  have  been  made  by  him  as  agent  of  the  owners 


OlBBS. 


800  MICHAELMAS  TERM. 

I860.       of  The  Planter^  had  those  owners  a  lien  whkb    they 

''rr could  transfer  to  the  plaintiff,  so  as  to  entitle  the  latter 

L^'..        ^^  withhold  the  goods  until  the  whole  of  the  freight  had 
been  paid  ? 

I  am  of  opinion  that  our  judgment  ought  to  be   for 
the  defendants  on  all  three  questions.    In  the  first  place, 
I  think  the  contract  entered  into  between  Carlisle  and 
the  plaintiff  must.be  considered  as  a  contract  entered 
into  by  him  on  behalf  of  his  owners,  and  not  on  behalf 
of  the  defendants.     The  charterparty  purports  to  be 
made  by  him   with   the  pluntiff    in   his  own  name, 
without  any  mention  of  his  acting  as  agent  for  the 
defendants.     The  bill  of  lading  is  also  made  out  to  him 
in  his  own  name,  as  consignor,  the  defendants  being 
only  mentioned  as  the  consignees.    I  agree  that  these 
circumstances  are  not  conclusive.   A  far  more  important 
fact,  in  considering  this  first  point,  is,  that  by  the  contract 
with  the  plaintiff  the  rate  of  freight  to  be  demanded  by 
the  plaintiff,  as  captain  of  The  Alarm^  on  the  arrival  of 
the  goods  in  England^  was  to  be  the  same  aa  that  which 
the  defendants  had  agreed  to  pay  to  the  owner  of  The 
Planter^  whereas  the  rate  of  freight  actually  to  be  paid 
to  the  plaintiff,  as  between  Carlisle^  who  made  the  char* 
terparty,  and  the  plaintiff,  was  a  much  smaller  rate. 
Now,  it  was  perfectly  competent  to  Carluke  on  behalf 
of  the  owners  of  The  Planter ^  to  inake  such  a  contract : 
for  it  is  well  established  that  when  the  shipowner,  who 
has  contracted  to  carry  goods  under  a  charterparty  to  a 
given  place  of  destination  in  a  particular  bottom,  finds 
that  by  some  vis  major  he  is  prevented  fixim  fulfilling 
his  contract,  it  is  open  to  him,  for  the  purpose  of  carry- 
ing out  the  contract  so  far  as  he  can,  and  earning  the 
freight  to  which  he  is  entitled  under  it,  to  forward  the 
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goods  to  their  destination  in  a  sabstituted  bottom ;  and        1350. 
there  is  nothing  to  prevent  his  doing  that  upon  the  most     katthewi 
advantageous  terms  to  himself  which  the  circumstances 
will  admit  of.     If  he  sends  the  goods  to  their  destina- 
tion, it  is  immaterial  to  the  owners,  so  long  as  they  get 
them  delivered  at  the  freight  agreed  on,  whether  the 
original  shipowner,  when  obliged  to  substitute  another 
ship  for  bis  own,  gets  the  goods  conveyed  to  their  desti- 
nation at  the  freight  originally  agreed  upon,  or  for  less; 
and  therefore,   if  the  shipowner,  under  circumstances 
authorizing  him  to  trans-ship  the  goods,  is  enabled  to  get 
them  conveyed  at  a  lower  rate  of  freight,  there  is  no 
objection  to  his  having  the  benefit.     In  this  view  it  was 
a  perfectly  legitimate   transaction  on  the  part  of  the 
master  of  The  Planter,  acting  for  his  owners,  to  make  an 
agreement  with  the  plaintiff  that  the  same  rate  of  freight 
should  be  charged  to  the  defendants   which,  by  the 
original  charterparty,  they  had  stipulated  to  pay ;  while 
the  substituted  shipowner  should  receive  a  less  freight, 
the  difference  going  to  the  benefit  of  the  original  ship- 
owners.   On  the  other  hand,  if  Carlhk,  in  making  this 
contract,  had  been  acting  as  the  agent  of  the  defendants, 
he  would  have  been  guilty  of  a  gross  fraud.     For  it  is 
plain  that  when  the  captain  of  the  .original  shipowner, 
from  the  necessity  of  circumstances,  takes  upon  himself 
to  act  as  the  agent  of  the  owner  of  the  goods,  it  becomes 
his  duty  to  do  his  best  for  the  interest  of  the  latter,  and 
to  make  the  best  bargain  he  can  for  the  conveyance  of 
the  cargo  to  its  destination.     Therefore,  if  Carlisle,  not 
deeming  it  expedient,  or  finding   himself  unable,  to 
forward  the  goods  in  another  bottom  on  account  of  his 
owners,  took  upon  himself,  under  the  necessity  of  the 
case,  to  do  so  as  the  agent  of  the  defendants,  he  would 
vou  ni.  z  B.  &  E. 
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1860.       no  longer  have  any  right  to  look  to  the  interest  of  his 
Matthewb    owners :  his  sole  business  would  be  to  consider  the  in- 

G1BB8.       terest  of  the  owner  of  the  goods.     This  being  so,  if  he 
was  acting  as  the  agent  of  the  defendants,  his  agreeing 
to  pay  for  the  conveyance  of  the  guano  at  the  rate  of 
70a.  per  ton^  when  he  could  have  got  it  conveyed  for 
40s.y  would  have  been  a  gross  act  of  fraud ;  and  it  would 
have  been  equally  fraudulent  in  his  owners  to  pocket 
the  difference.     Now  the  plaintiff,  who  was  captain  of 
The  Alarm,  knew  all  the  circumstances,  and  would 
therefore  necessarily  have  been  a  party  to  the  fraud. 
On  the  whole,  then,  I  think  that,  as  the  contract  entered 
into  by  Carlisle  with  the  plaintiff,  if  made  on  behalf  of 
his  owners,  would  be  a  legitimate  transaction,  whereas, 
if  made  by  him  as  the  agent  of  the  defendants,  it  would 
be  grossly  fraudulent,  and  this  to  the  knowledge  of  the 
plaintiff;  the  proper  inference  from  these  facts  is,  that  it 
was  a  contract  entered  into  by  him  on  behalf  of  his 
owners,  and  therefore   that  it  is  not  binding  on  the 
defendants. 

In  the  second  place,  looking  at  the  case  irrespective 
of  this  consideration,  let  us  see  whether,  even  if  Carlisle 
did  enter  into  this  contract  of  charterparty  with  the 
plaintiff,  as  agent  of  the  defendants,  he  could  bind  the 
defendants  by  the  contract.  I  am  clearly  of  opinion 
that  he  could  noL  I  am  not  disposed  to  question  the 
doctrine,  in  support  of  which  Shipton  v.  ThomUm  (a) 
was  cited,  that  the  master  of  a  trading  vessel,  although 
primarily  the  immediate  agent  of  the  shipowner,  yet,  if 
the  vessel  in  which  the  cargo  has  been  shipped  becomes 
incapable  of  conveying  it  to  its  destination  by  the  inter- 

(a)  9A.fE,  314. 
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ventioD  of  some  yis  major,  and  the  shipowner  will  not  or  i860, 
cannot  transmit  the  goods  to  their  destination,  has,  arising  n^TiHBWa" 
out  of  the  necessity  and  exigency  of  the  circumstances,  oibbb. 
an  implied  authcMity  to  act  as  the  agent  of  the  owner  of 
the  goods,  and  to  do  what  may  be  expedient  for  sending 
them  to  their  destination,  on  the  best  terms  that  he  can 
make.  But  it  must  be  understood  that  this  implied 
authority  of  the  master  is  co-extensive  with  and  limited 
by  the  necessity  out  of  which  it  arises,  just  as  it  also  is 
where  he  acts,  under  extraordinary  circumstances,  as 
the  agent  of  his  owners,  with  regard  to  pledging  their 
credit,  or  the  ship  itself,  for  necessaries  for  the  ship. 
This  is  obviously  reasonable  with  reference  to  those  with 
whose  interests  the  master  is  dealing  in  their  absence : 
while  there  is  nothing  unreasonable  in  requiring  of  a 
person  making  a  contract  with  a  master,  whether  acting 
on  behalf  of  the  shipowner  or  of  a  goods  owner,  that, 
knowing  that  the  implied  authority  of  the  master  arises 
out  of  the  necessity  of  the  case,  and  having,  from  being 
on  the  spot,  every  opportunity  of  inquiry,  he  shall  take 
all  reasonable  means  to  satisfy  himself  of  the  existence 
of  the  necessity  out  of  which  alone  the  authority  can 
arise.  Now,  in  this  case,  it  b  clear  that  there  was  no 
necessity  for  the  contract  into  which  CarUde,  the  master, 
entered.  There  might  be  a  necessity,  indeed,  under 
the  particular  circumstances  of  the  case,  for  his  procur- 
ing other  vessels,  in  order  to  transmit  the  cargo  to  its 
place  of  destination ;  but  there  was  none  for  his  entering 
into  a  contract  to  pay  freight  at  the  rate  of  70s.  per  ton. 
And  not  only  was  this  so,  but  the  absence  of  any  such 
necessity  was  known  to  the  plaintiff,  seeing  that  by  the 
contract  with  him  it  was  stipulated  that,  while  70«.  a 
ton  should  be  demanded  of  the  defendants,  the  guano 
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lien  bejond  that  amount,  and,  consequently,  that  the 
plaintiff  is  not  entitled  to  retain  his  verdict  on  the 
ground  of  lien.  I  am  of  opinion,  therefore,  that  the  role 
should  be  made  absolute. 


(WiGHTMAN  J.  was  absent.) 

Hill  J.  I  am  of  the  same  opinion.  My  Lord  has 
entered  so  fully  into  all  the  points  that  I  do  not  feel  it 
necessary  to  add  anything. 


(Blackburn  J.  was  absent*) 


Rule  absolute. 


2favember20th, 


Myers  against  Sarl  and  others. 

A  CTION  to  recover  an  alleged  balance  due  from 
defendants  to  plaintiff  on  a  building  contract 
At  the  London  Sittings,  after  Trituty  Term,  1858,  the 
case  was  referred,  by  consent  and  by  order  of  Nbi 
Prius,  to  an  arbitrator,  who  was  empowered  to  state  a 
case  for  the  opinion  of  the  Court.  The  arbitrator,  on 
6th  June,  1860,  made  his  award  in  favour  of  the  plain* 


Plaintiff,  a 
builder,  by 
deed  con- 
tracted with 
defendanta 
to  build  for 
them  a  house 
and  premises 
for  a  certain 
sum.    The 
deed  provided 
that  <' no 
alterations  or 
additions 

shall  be  admitted  unless  directed  by  the  architect  of*'  defendants  '*in  writing  under 
his  hand,  and  a  weekly  account  of  the  work  done  thereunder  shall  be  delivered  to  the 
said  architect  or  tiie  clerk  of  the  works  on  every  Monday  next  ensuing  the  performance 
of  such  work ;  and  the  delivery  of  such  account  shall  be  a  condition  precedent  to  the  right 
of"  plaintiff  "  to  recover  payment  for  any  such  addition  or  alteration." 

In  an  action  by  plaintiff  to  recover  the  balance  due  under  the  contract,  the  claim 
including  charges  for  additions  and  alterations :  Held,  first,  that  parol  evidence  was 
admissible  for  plaintiff  to  explain  that  the  expression  "  weekly  account"  was  a  term  of 
art  well  known  in  the  building  trade,  and  meant,  by  the  usage  of  the  trade,  an  account 
of  the  day  work  expended  in  each  week  on  the  additions  and  alterations,  and  the  mate- 
rials used  in  such  day  work.  Secondly,  that  mere  sketches  of  the  manner  in  which  the 
extra  work  was  io  be  done,  prepared  and  furnished  to  plaintiff  by  defendants'  architect; 
but  not  signed  by  him,  were  not  directiops  in  writing  under  the  hand  of  the  architect, 
irithin  the  meanmg  of  the  contract. 


▼. 
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liff  for  a  certain  sum;  subject  to  the  opinion  of  the        iS60. 
Court  on  the  following  case.  Mtkbi 

The  plaintiff  was  a  builder ;  and  by  a  deed  dated  18th 
October^  1856,  and  executed  by  him  and  the  defendants, 
he  contracted  and  agreed  with  the  defendants  to  erect 
and  build  for  them  a  house  and  premises  for  the  sum  of 
8697iL,  upon  the  terms  and  •  subject  to  the  stipulations 
and  conditions  contained  in  the  said  deed,  a  copy  of 
which  was  annexed  to  and  was  to  be  considered  as  part 
of  the  case.     The  house  aqd  premises  were  built  by 
the  plaintiff,  and  certain  extra  works  and  fittings  were 
done  and  provided  by  him  in  and  about  the  same ;  and 
the  action  was  brought  to  recover  the  sum  of  3783/.  4«.  Zd.^ 
being  the  balance  claimed  to  be  due  on  the  contract  and 
the  Yalue  of  such  extra  works  and  fittings,  after  giving 
credit  to   the   defendants  for   all  sums  paid  by  them 
on  account.     By   the  contract  it  was  provided   that 
^  no  alterations  or  additions  shall  be  admitted  unless 
directed    by    the  architect    of    the   defendants    ^in 
writing  under  his  hand ;  and  a  weekly  account  of  the 
work  done  thereunder  shall  be  delivered  to  the  said 
architect  or  the  clerk  of  the  works  on  every  Monday 
next  ensuing  the  performance  of  such  work ;  and  the 
delivery  of  such  account  shall  be  a  condition  precedent 
to  the  right  of  '*  the  plaintiff  '*  to  recover  payment  for 
any  such  addition  or  alteration/'     It  was  contended 
before  the  arbitrator,  on  behalf  of  the  defendants,  that 
the  plaintiff  was  not  entitled  to  recover  for  some  of  the 
extra  work  done  by  him,  on  the  ground  that  the  same 
was  not  directed  to  be  done  by  the  architect  by  any 
writing  under  his  hand  pursuant  to  the  clause  in  the 
contract  above  set  out,  and  also  on  the  ground  that  no 
suBScient  weekly  accounts  of  such  work  were  delivered 
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1860.        by  the  plaintifF  within  the  meaning  of  that  clauae.  WUh 
^rmg       respect  to  the  latter  objection  it  appeared  in  eyidence 
s7au        ^^^^  certain  accounts  of  the  extra  work  were  delivered 
by  the  plaintiff  as  and  for  weekly  accounts  within  the 
meaning  of  the  contract;  and  it  was  contended  on  his 
behalf  that  the  term  <*  weekly  account/'  as  used  in  the 
contract,  was  a  term  of  art  well  known  in  the  building 
trade  and  to  all  builders  and  architects,  and  that  parol 
testimony  was  admissible  to  prove  its  meaning.    Tbe 
admissibility  of  such  evidence  was  objected  to  on  the 
part  of  the  defendants.     The  arbitrator  held  that  the 
words  used  were  a  term  of  art,  and  that  such  evidence 
was  admissible:  and  he  accordingly  received  the  same, 
and  was  satisfied   thereby  that  the  weekly  accounts 
delivered  by  the  plaintiff  of  such  extra  work  were  suffi- 
cient weekly  accounts  within  the  meaning  of  the  con- 
tract, and  accordingly  he  included  the  value  of  such 
extra  work  in  the  amount  awarded  to  the  plaintiff.  With 
respect  to  the  objection  that  the  plaintiff  was  not  en- 
titled to  recover  for  part  of  the  extra  work,  on  the 
ground  that  the  same  was  not  directed  to  be  done  by  the 
architect,  by  any  writing  under  his  hand  pursuant  to  the 
contract,  the  arbitrator  found  and  determined  that,  as 
regards^the  greater  part  of  such  extra  work,  the  same 
was  directed  to  be  done  by  the  architect  by  sufficient 
orders  or  directions  in  writing  under  ,his  hand ;  but  as 
regards  a  small  part  thereof,  amounting  to  the  sum  of 
105/.  IBs.  5d.f  the  only  evidence  of  any  such  orders  or 
directions  in  writing  produced  before  the  arbitrator  were 
certain  sketches,  indicating  the  manner  in  which  such 
extra  work  was  to  be  done,  but  not  specifying  the  ma- 
terials to  be  used,  or  containing  any  absolute  order  or 
direction  for  the  execution  of    such  works.      These 
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sketches  were  all  prepared  in  the  office  of  the  said        i860, 
architect  of  the  defendants,  bj  his  clerks  and  under  his       Mtebs 
directions,  and  were  by  his  order  furnished  to    the        gj^^ 
plaintiff,  bnt  were  not  signed  by  the  said  architect  or  his 
clerks.    These  sketches  were  annexed  to  the  case.    As 
regards  them,  the  arbitrator  held  and  adjudged  that  they 
were  not  sufficient  orders  or  directions  in  writing  within 
the  meaning  of  the  contract;  and  accordingly  disallowed 
to  the  plaintiff  the  value  of  the  work  done  under  them. 

The  questions  for  the  opinion  of  the  Court  were: 
First,  was  the  arbitrator  right  in  admitting  parol  tes- 
timony to  shew  the  meaning  of  the  term  *' weekly 
account,"  as  used  in  the  contract?  If  the  Court  should 
be  of  opinion  that  such  evidence  was  inadmissible,  the 
amount  awarded  to  the  plaintiff  was  to  be  reduced  by  a 
certain  sum.  Secondly,  If  the  Court  should  be  of 
opinion  that  the  said  sketches  were  sufficient  written 
orders  or  directions  for  the  execution  of  the  works 
therein  indicated,  and  that  the  arbitrator  ought  to  have 
allowed  to  the  plaintiff  the  value  of  such  works,  the 
amount  awarded  to  the  plaintiff  was  to  be  increased  by 
the  said  sum  of  1051 18s.  6d. 

Lushf  in  this  Term,  had  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  case  should  not  be 
remitted  back  to  the  arbitrator  to  be  amended  in  the 
statement  of  facts  raising  the  first  point  It  was  ordered 
that  this  rule  should  come  on  for  argument  with  the 
sfeeial  case. 

Specimens  of  the  weekly  accounts  delivered  by  the 
plaintiff  were  attached  to  the  affidavits  on  which  this 
rale  was  obtained.  These  were  each  headed  *'  Accounts 
of  day  work  and  materials."  It  was  sworn  that  the 
plaintiff   conceded,    before  the  aibitrator,  that  these 
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1860.       accounts  contained  an  account  of  only  a  yery  small 
llYBBf       portion  of  the  additions  and  alterations  arising  out  of  the 
S^RL.        contract,  being  confined  to  the  day  work  expended  in 
each  week  on  such  additions  and  alterations,  and  the 
materials  used  in  such  day  work ;  that  the  defendants 
contended  that  accounts  of  all  the  work  done  ought  to 
have  been  delivered,  according  to  the   unambiguous 
language  of  the  contract;  and  that  the  plaintiff  then 
tendered  the  evidence  of  architects  and  builders,  to  prove 
that  the  accounts  delivered  were  suflBcient,  and  that  it 
was  the  custom,  or  common  practice,  in  the  building 
trade,  to  deliver  accounts  of  such  matters  only  as  the 
said  accounts  contained,  and  that,  in  reference  to  extra 
works  capable  of  being  measured,  it  was  not  usual  to 
deliver  any  account  of  them;    which  evidence   was 
objected  to  by  the  defendants,  but  received  by   the 
arbitrator. 

Bcmll  {Tompsan  Chitty  with  him),  for  the  plaintiff. 
First,  there  is  no  ground  for  sending  back  the  case  to  the 
arbitrator.  He  was  not  required,  by  the  submission,  to 
state  any  points  which  might  arise ;  but  was  merely  em- 
powered to  state  a^case  according  to  his  discretion ;  and 
he  has  set  forth  sufficient  facts  to  raise  the  first  point. 

(The  Court  here  stated  that  they  were  of  that  opinion, 
and  that  the  rule  must  be  dischaiged,  with  costs.) 

Secondly,  the  arbitrator  was  clearly  right  in  admitting 
parol  evidence  to  explain  the  term  *'  weekly  account," 
that  being,  as  he  has  found,  a  term  of  art  in  the  building 
trade.  [Blackburn  J.  Grant  v.  Maddox  (a)  is  an  autbo<* 
rity  in  your  favour.] 

^_    (a)  IbM.^W.lZl, 


XXTV.  VICTORIA.  811 

Lush,  contra.    The  case  is  not  within  the  principles        1350, 
open  which  parol   evidence  is  admissible  to  explain       uh^m 
written  docamenta    The  parol  evidence,  here/ was  not        g^^ 
restricted  to  the  meaning  of  an  ambiguous  word  or  ex- 
pression, but  was  admitted  to  contradict  the  plain  mean- 
ing of  the  words  <'a  weekly  account  of  the  work  done 
thereunder/'  t.  e.  under  the  direction  of  the  architect^ 
and  to  prove  that  those  words  were  satisfied  by  the 
delivery  of  accounts  of  extra  work  not  done  under  such 
direction.      Chant    v.  Maddox  {a)   is  distinguishable. 
Parol  evidence  was  properly  admitted,  in  that  case,  to 
shew  that,  by  the  word  "jewc"  in  the  contract  there  in 
question,  the  theatrical  year  was  intended.  [Blacklnim  J. 
Does  not  the  principle  of  that  decision  shew  that  evi- 
dence is  admissible  to  explain  that,  by  a  <<  weekly  account 
of  the  work,"  an  account  of  certain  portions  of  weekly 
work    was    meant?    Alderson    B.'s    judgment   makes 
strongly  against  the  present  defendants.     He  says,  ''  It 
is  perfectly  true  that  you  have  no  right  to  qualify  or 
alter  the  effect  of  a  written  contract  by  parol  evidence ; 
but  it  is  perfectly  competent  to  you  to  qualify  or  alter  by 
parol  evidence  the  meaning  of  the  words  which  appa- 
rently form  the  written  contract,  and  to  insert  the  true 
words  which  the  parties  intended  to  use.     That  is  not 
to  alter  the  contract,  but  to  shew  what  the  contract  is. 
Wherever  the  words  used  have,  by  usage  or  local  custom, 
a  peculiar  meaning,  that  meaning  may  be  shewn  by 
parol  evidence.    Here  the  contract  is,  that  the  plaintiff 
18  to  be  paid,^r  three  years,  a  salary  of  6/.,  6/.,  and  7L 
per  week  in  those  years.     That  means,  according  to  the 
evidence  and  the  finding  of  the  jury,  that  she  is  to  be  paid 
80  much  per  week  during  every  week  that  the  theatre 
(a)  15  M.  #  W.  737, 
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1860.        w  open  in  those  years."    You  seek  to  read  the  words 
Ui^tM       **  ^  weekly  account  of  the  work  done"  as  equivalent   to 
gj^^^        '•  a  weekly  account  of  all  the  work  done."]    That  is  the 
fair  meaning  of  the  words^  and  it  would  be  contradicted 
by  the  parol   evidence.    Blackett  v.  Boyal  Exchanff0 
Assurance  Company  (a)  is  in  point     There,  in  an  action 
on  a  policy  on  ship,  in  the  common  form,  **  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  boat  and 
other  furniture  of  the  ship  called  The  Thames^'*  it  was 
held  that  parol  evidence  was  inadmissible  of  a  usage  at 
Lloyd^H  that  boats  slung  on  the  ship's  quarter  (which 
was  proved  to  be  the  invariable  mode  of  carrying  them 
on  such  voyages  as  that  insured)  were  not  protected  bj 
the  policy.    In  delivering  the  judgment  of  the  Court 
Lord  Lyndhurst  C.  B.  said,  <<  The  policy  is  in  the  usual 
fonn  as  to  ship  and  goods,  and,  as  far  as  regards  the  ship, 
imports  to  be  upon  the  ship  (that  is,  the  body),  tackle, 
apparel,  ordnance,  munition,  boat,  and  other  furniture 
of  the  ship  called  The  Thames.    There  is  no  exception, 
and  the  policy  is,  therefore,  upon  the  face  of  it,  upon 
the  whole  ship,  on  all  her  furniture,  and  on  aU  her 
apparel.    It  was  in  evidence  in  the  cause,  and  admitted 
upon  the  argument,  that,  upon  such  voyages  as  that 
insured,  ships  invariably  carry  a  boat  in  the  place  in 
which  this  boat  was  carried,  and  slung  as  this  boat  was 
slung ;  and  that  the  ship  would  not  be  properly  furnished 
or  equipped^  unless  it  had  a  boat  in  that  place  and  so 
slung.     The  objection,  then,  to  the  parol  evidence  is, 
that  it  was  not  to  explain  any  ambiguous  words  in  the 
policy,  any  words  which  might  admit  of  doubt,  nor  to 
introduce  matter  upon  which  the  policy  was  silent,  but 

(a)  2Cr,^J.24^ 
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was  at  direct  variance  with  the  words  of  the  policy*  and  I860, 
in  plain  opposition  to  the  language  it  used.  That,  HtJrbs 
whereas  the  policy  imported  to  be  upon  the  ship,  fumi-  g^^ 
tore,  and  apparel  generally^  the  usage  is  to  say  that  it  is 
not  upon  all  the  furniture  and  apparel,  but  upon  part 
only^  excluding  the  boat.  Usage  may  be  admissible  to 
explain  what  is  doubtful ;  it  is  never  admissible  to  con- 
tradict what  is  plain.**  In  the  present  contract  *'the 
work  done**  must  mean  ^'  all  the  work  done/'  just  as,  in 
that  case,  **  boat**  was  held  to  include  all  the  boats  of 
the  ship.  In  Magee  v.  Atkinson  (a)  it  was  held  that  the 
defendant,  who  had  signed  a  contract  in  his  own  name, 
could  not  be  allowed  to  shew  that  he  had  signed  it  only 
as  a  broker,  although  he  was  known  to  be  so;  and  that 
parol  evidence  of  a  custom  in  Liverpool,  where  the  con- 
tract was  made,  to  send  in  brokers' notes  without  disclosing 
the  principal's  name,  was  properly  rejected.  [Cockbum 
C.J.  There  are  two  cases  referred  to  in  Park  on  Marine 
Lisurance,  vol.  1,  pp.  23,  24  (ed.  8).  In  one  of  these, 
Boss  V.  Thwaiie  (&),  Lord  Mansfield  C  J.  was  of 
opinion  that  evidence  of  the  usage  of  underwriters  was 
admissible  to  shew  that  goods  lashed  on  deck  are  not 
within  a  general  |)olicy  on  goods ;  and  that  when  such 
goods  are  intended  to  be  insured  they  are  always 
insured  by  name,  and  the  premium  is  greater.  In  the 
other,  Backhouse  v.  Ripley  {c\  Chambre  J.  ruled  the 
same  point]  Lord  Lyndhurst  C.  B.,  in  the  judgment 
in  Blackett  v.  Royal  Exchange  Assurance  Company  (d\ 
distinguishes  those  cases,  and  shews  that  they  proceeded 

(a)  2M.fW.440. 

(b)  Sittings  at  Guildhall  after  HU.  T.  16  G.  3. 

(c)  C.  P.,  Sittings  after  Mich.  T.  1802. 
(«f)  2  O.  # .;:  244.  250. 
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1860.       upon  a  different  principle^  namely,  that  on  an  ordinary 
UrmRB       insurance  on  goods  the  underwriter  is  entided  to  expect 
^J^        that  they  shall  be  stowed  in  the  usual  part  of  the  ship  ; 
and  that  a  usage  that  goods  stowed  in  a  more  dangerous 
part  are  not  covered  by  an  ordinary  policy,  but  require 
a  distinct  explanation  to  the  underwriter  of  the  nature 
of  the  risky  is  not  at  variance  with  any  part  of  the  policy, 
but  is  a  portion  of  the  fairness  which  ought  always  to  be 
observed  in  contracts.    [Blackburn  J.    Parke  B.,  deliver- 
ing the  judgment  of  the  Court  in  HuUon  v.  Warren  (a), 
says,  ''It  has  long  been  settled,  that,  in  commercial 
transactions,  extrinsic  evidence  of  custom  and  usage  is 
admissible  to  annex  incidents  to  written  contracts,  in 
matters  with  respect  to  which  they  are  silent"]     The 
contract,  here,  is  not  silent  on  the  matter  with  respect 
to  which  the  parol  evidence  was  tendered     In  Charlton 
V.  Gibson  (&)  CresswellJ,,  at  Nisi  prius,  refused  parol 
evidence  to  explain  the  sense  in  which  the  word  "  build- 
ing'' was  used  in  a  written  agreement  for  winning  stone 
''  for  the  purpose  of  building'*  certain  cottages.     Lastly, 
as  to  the  second  point  stated  by  the  arbitrator  for  the 
opinion  of  the  Court,  it  is  clear  that  the  sketches  in 
question  were  not  such  directions  under  the  hand  of  the 
architect  as  were  contemplated  by  the  contract. 

Tampion  ChiUy^  in  reply.  Upon  the  first  point, 
Symonds  v.  Lhyd  (c)  is  a  further  authority  in  the  plain- 
tiff's favour.  The  plaintiff  does  not  dispute  the  correct- 
ness of  the  arbitrator's  determination  on  the  second 
point.  [Cockbum  C.  J.  We  are  all  agreed,  as  to  the 
first    pointy    that    the    parol    evidence    was    properly 

{a)  IM.^W.  466.  475.  {h)  I  C.  f  K.  641. 

(c)  6  C.  B.  N,  8.  601. 
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admitted.    The  second  point  is  too  clear  for  argument,        i860, 
though  it  is  a  shabby  defence  to  set  up.]  Mtem 


Coc&BUBN  C.  J.  I  am  of  opinion  that  the  course 
pursued  by  the  arbitrator  was  both  proper  and  correct 
in  point  of  law,  and  that  the  parol  evidence  was  rightly 
received.  The  duty  of  the  Court,  or  of  an  arbitrator 
who  is  in  the  place  of  the  Court,  is  so  to  construe  a 
contract  as  to  give  effect  to  the  intention  of  the  parties. 
Now,  although  parol  evidence  is  not  admissible  to  con- 
tradict a  contract  the  terms  of  which  have  but  one 
ordinary  meaning  and  acceptation,  yet  if  the  parties 
have  used  terms  which  bear  not  only  an  ordinary  mean- 
ing, but  also  one  peculiar  to  the  department  of  trade  or 
business  to  which  the  contract  relates,  it  is  obvious  that 
due  effect  would  not  be  given  to  the  intention,  if  the 
terms  were  interpreted  according  to  their  ordinary  and 
not  according  to  their  peculiar  signification.  Therefore, 
whenever  such  a  question  has  come  before  the  Courts, 
it  has  always  been  held  that  where  the  terms  of  the 
contract  under  consideration  have,  besides  their  ordinary 
and  popular  sense,  also  a  peculiar  and  scientific  meaning, 
the  parties  who  have  drawn  up  the  contract  with  refer- 
ence to  some  particular  department  of  trade  or  business, 
must  have  intended  to  use  the  words  in  the  peculiar 
sense.  This  b  but  an  application  of  the  well  known 
rule  that  the  interpretation  of  contracts  must  be  governed 
by  the  intention  of  the  parties.  And  from  the  nature 
of  the  case,  the  peculiar  meaning  of  the  terms  used  can 
be  discovered  only  by  means  of  parol  evidence.  This  is 
well  explained  by  Mr.  Starkie  in  his  work  on  Evidence, 
voL  3,  p.  778  (ed.  3),  who  says:  "Where  terms  are  used 
which  are  known  and  understood  by  a  particular  class  of 
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1860.       persons  in  a  certain  special  and  peculiar  sense^  evidence 
Htbbs       to  that  eflPect  is  admissible  for  the  purpose  of  applying 
Si^L.         t^^  instrument  to  its  proper  subject  matter;  and   the 
case  seems  to  fall  within  the  same  consideration  as  if  the 
parties  in  framing  their  contract  had  made  use    of  a 
foreign  language,  which  the  Courts  are  not  bound   to 
understand.     Such  an  instrument  is  not  on  that  account 
void ;  it  is  certain  and  definite  for  all  legal  purposes^ 
because  it  can  be  made  so  in  evidence  through   the 
medium  of  an  interpreter.     Conformably  with   these 
principles,  the  Courts  have  long  allowed  mercantile  in- 
struments to  be  expounded  according  to  the  usage  and 
custom  of  merchants,  who  have  a  style  and  language 
peculiar  to  themselves,  of  which  usage  and  custom  are 
the  legitimate  interpreters.*'     I  read  that  passage,  not 
only  because  it  has  my  entire  approval,  but  because  it 
has  also  had  that  of  Lord  Weruleydale^  when  a  Judge  of 
this  Court,  in  his  judgment  in  Smith  v.  ffilson(a).     To 
apply  that  principle  to  the  present  case :  the  parties  to 
the  building  contract  before  us  have  used  the   term 
**  weekly  account  of  work ;"  which  expression  has  been 
shewn  by  parol  evidence  to  have  a  peculiar  signification 
in  the  building  trade;  to  relate,  not  to  all  the  work 
done,  but  to  a  particular  ()ortion  of  the  work  done,  as  to 
which  such  weekly  accounts  as  have  been  rendered  by 
the  plaintiflf  are  peculiarly  necessary.     Mr.  Lush  indeed 
says  that,  because   the  words   have  a    plain  general 
meaning,  parol  evidence  is  not  admissible  to  explain 
them ;  and  cites,  as  an  authority  for  that  contention,  the 
case  of  Blackett  v.  Royal  Exchange  Assurance  Com- 
pany (h),  in  which  Lord  Lyndhurst  C.  B.,  delivering  the 

{a)  SB.  4^  Ad.  728.  733.  (A)  2  0r.fJ,2^ 
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jttdgment  of  the  Court,  held  that  a  policy  upon  ship,        i860, 
covering  boats  by  its  general  terms,  could  not  be  re-       htsm 
Btricted  in  its  operation  by  parol  evidence  of  a  usicige  at        ^^ 
Uoyd*8  that  boats  slung  on  the  ship's  quarter  were  not 
protected  by  the  insurance.     I,  of  course,  am  bound  by 
that  case,  so  far  as  it  goes ;  but  I  jim  not  disposed  to 
carry  it  any  further,  or  to  apply  it  to  any  circumstances 
not  exactly  similar.    I  think  the  case  goes  to  the  ex- 
treme vei^  of  the  law  :  for  I  am  unable  to  see  why  the 
evidence  was  not  admissible  to  shew  that,  by  general 
understanding  amongst  insurers,  the  word  "  boats**  did 
not  mean  all  boats.     However,  the  case  need  not  bind  us 
here.    There  is  no  reason  why  evidence  of  usage  should 
not  be  admissible  to  shew  that,  in  the  building  trade, 
weekly  accounts  are  not  rendered  of  all  the  work 
done,  bat  of  such  portion  only  of  the  work  as   to 
which  it  is  the  practice  of  the  trade  to  render  such 
accounts.    The   cases  to   which    I  drew  Mr.  Lushes 
attention;  the  earlier  cases  in  which  it  was  held  that 
goods  stowed  on  deck  might  be  shewn  by  parol  evi- 
dence not  to  be  covered  by  a  policy  on  goods  gener- 
ally (a) ;  are  immediately  in  point  and  applicable.    Those 
cases  have  never  been  que9tioned  since  the  first  publica- 
tion of  Park  on  Insurance,  and  have  been  cited  in  all 
the  subsequent  text  books  on  that  subject.     Yet  the 
policies  there  in  question  were  in  general  terms,  and 
but  for  the  evidence  of  usage  could  not  have  received  a 
restricted  and  limited  signification.     There  is  no  sound 
reason  why,  just  as,  in  those  cases,  evidence  was  admitted 
to  shew  that  by  the  goods  intended  to  be  insured  were 
meant  such  goods  only  as  were  loaded  in  the  ordinary 
stowage  of  the  vessel,  so,  here,  the  general  terms  of  the 

(a)  See  p.  dia 
VOL.   in.  Y  E.   &   £. 
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1860.       contract  which  we  are  called  upon  to  construe,  may 

Tjl^ not  receive  a  limited  application  by  evidence  of  ,  the 

▼•  general  understanding  amongst  all  persons  in  the  trade 

SABL* 

to  which  the  contract  relates.  I  am  therefore  of  opinion 
that  such  evidence  was  properly  admitted  by  the  arbi- 
trator, and  that  no  ground  exists  for  disturbing  the 
award. 

(WiOHTMAK  J.  was  absent) 

Hill  J.  I  am  entirely  of  the  same  opinion.  The 
question  turns  upon  the  meaning  to  be  given,  in  the 
contract,  to  the  words  **  a  weekly  account  of  the  work 
done  thereunder."  Mr.  Lush  says  that  the  plain  ordinary 
meaning  of  these  words  is  a  *'  weekly  account  of  aU 
the  work  done  thereunder."  The  usage  of  the  trade  is 
proved  to  be  that  they  mean  <*  a  weekly  account  of  the 
day  work  done  thereunder.'*  We  have  to  determine 
whether  evidence  of  that  usage  was  rightly  received. 
Now  the  rule  governing  the  admissibility  of  evidence  to 
explain  the  language  of  contracts  is,  that  words  relating 
to  the  transactions  of  common  life  are  to  be  taken  in 
their  plain,  ordinary  and  popular  meaning;  but  if  a 
contract  be  made  with  reference  to  a  subject-matter 
as  to  which  particular  words  and  expressions  have  by 
usage  acquired  a  peculiar  meaning  different  from  their 
plain  ordinary  sense,  the  parties  to  such  a  contract,  if 
they  use  those  words  or  expressions,  must  be  taken  to 
have  used  them  in  their  restricted  and  peculiar  signifi- 
cation. And  parol  evidence  is  admissible  of  the  usage 
which  affixes  that  meaning  to  them.  The  admissibility 
of  such  evidence  does  not  depend  upon  whether  the 
expression  to  be  construed  is  ambiguous  or  unambiguous ; 
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°^^  merely  upon  whether  or  not  the  expression  has,       jggQ^ 
With  reference  to  the  subject-matter  of  the  contract, 
•<^uired  the  peculiar  meaning. 


^U^ckburnJ.   lam  of  the  same  opinion.   I  agree  with 

™7  brother  Bill  that  the  words  of  a  written  commercial 

^^tract  are  to  be  understood  in  the  sense  which  they  have 

Quired  in  the  trade  to  which  the  contract  relates.     It 

^  ^  prima  facie  presumption  that,  if  the  parties  to  such 

^  contract  use  expressions  which  bear  a  peculiar  meaning 

in  the  trade,  they  use  them  in  that  peculiar  meaning ; 

which  can  be  ascertained  only  by  parol  evidence.     I  do 

Dot  think  that  it  is  necessary,  in  order  to  render  such 

evidence  admissible,  that  there  should  be  any  ambiguity 

on  the  face  of  the  phrase  which  has  to  be  construed.    In 

Hwnfrey  v.  Dak  (a),  where  the  question  arose  as  to  the 

admissibility  of  parol  evidence  to  annex  to  a  contract  a 

customary  incident,  Lord  Campbell  C.  J.  said,  '*  Whether 

this  evidence  be  treated    as   explaining   the  language 

used,    or  adding  a  tacitly  implied    incident    to    the 

contract  beyond    those    which  are  expressed,  is  not 

material.     In  either  point  of  view,  it  will  be  admissible 

unless  it  labours  under  the  objection  of  introducing 

something  repugnant  to  or  inconsistent  with  the  tenor 

of  the  written  instrument.    And,  upon  consideration  of 

the  sense  in  which  that  objection  must  be  understood 

with  reference  to  this  question,  we  think  it  does  not. 

In  a  certain   sense  every  material  incident  which  is 

added  to  a  written  contract  varies  it,  makes  it  different 

from  what  it  appeared  to  be,  and  so  far  is  inconsistent 

with  it.''     The  rule  is  still  more  correctly  laid  down  in 

Smith's  Leading  CaseSf  vol.  1,  p.  629  (ed.  5),  in  the 

(a)  IK^B.  266.  274. 

Y   2 
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Sabl. 


820  MICHAELMAS  TERM. 

1860.        notes  to  Wigghsworth  y.  Dallison;  where,  after  setting 
Mtbhs       ®"'  Parke  B/s  judgment  in  Sutton  ▼.  Warren  (a),  the 
g^        author    thus    proceeds:— "From   the  above  luminous 
judgment"  «*  it  may  be  collected  that  evidence  of  custom 
or  usage  will  be  received  to  annex  incidents  to  written 
contracts  on   matters  with  respect  to  which  they  are 
silent.'*    "But  that  such  evidence  is  only  receivable 
when  the  incident  which  it  is  sought  to  import  into  the 
contract  is  consistent  with  the  terms  of  the  written  in- 
strument   If  inconsistent,  the  evidence  is  not  receivable, 
and   this  inconsistency  may  be  evinced,   Ist,  by   the 
express  terms  of  the  written  instrument   2nd,  by  im- 
plication therefrom  .'*    That  I  take  to  be  the  true  rule  of 
law  upon  the  subject ;  that  when  it  is  shewn  that  a  term  or 
phrase  in  a  written  contract  bears  a  peculiar  meaning  in 
the  trade  or  business  to  which  the  contract  relates,  that 
meaning  is,  primS  facie,  to  be  attributed  to  it,  unless 
upon  the  construction  of  the  whole  contract,  enough 
appears,  either  from  express  words  or  by  necessary  im- 
plication, to  shew  that  the  parties  did  not  intend  that 
meaning  to  prevail     The  consequence  is  that  every 
individual  case  must   be  decided  on  its  own  grounds^ 
and  upon  the  terms  of  the  particular  contract  in  dispute, 
reganled  as  a  whole.  In  the  cases  of  Blackett  v.  Royal  Ex- 
change  Assurance  Company  {b)  and  Spartali  v.  Benecke  (c) 
it  will  be  founds  I  think,  that  the  parol  evidence  was 
rejected  on  the  ground  that  the  language  of  the  contract 
in  each  case,  taken  as  a  whole,  evinced  on  the  face  of  it 
an  intention  of  the  parties  not  to  use  the  words  in  dis- 
pute in  the  restricted  sense  to  which  it  was  sought  by 
the  evidence  to  confine  them.     Neither  of  those  cases 

(a)  iaf.#?F.466.474.  (b)  2  Or.  f  J.  fiU. 

{e)  10  C.  B.  212. 
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conflicts  with  the  general  principle,  which  has  been  i860, 
always  admitted.  In  the  present  case,  nothing  appears  mtkri 
on  the  face  of  the  contract  to  lead  to  the  conclusion  that 
the  parties  did  not  intend  to  use  the  term  ''weekly 
accoant"  in  the  peculiar  sense  which  it  bore  in  the 
building  trade.  On  the  contrary,  the  great  probability  is 
that  both  the  plaintiff,  as  a  builder,  and  the  defendants* 
architect,  intended  to  use  it  in  that  sense.  Conse- 
quently, I  think  that  the  arbitrator  was  quite  right  in 
admitting  the  evidence. 

Judgment  for  plaintifl^  on  the   first 

point,  and  for  defendants  on  the 

second. 


Crampton  against  Walkbb.  TVwday, 

DECLARATION.    For  that,  in  consideration  that  Declaration 
1  -     .«.  11  e»        1   <•      1       •  that,  inoon- 

plaintiff  would  accept,  for  defendant  s  accommo-  sldoration 

that  DlaiDtiff 
would  accept, 
for  defendant's  accommodation,  a  hill  of  exchange  drawn  hy  defendant  on  plaintiff  and 
would  deliver  the  same  to  defendant  in  order  that  he  might  negotiate  it  for  nis  own  use, 
defendant  promised  plaintiff  \o  indemnify  and  save  him  harmless  from  any  consequent 
loM  or  damage.  ATeiment,  that  plaintiff  accepted  the  bill  and  dehVered  it  to  defendant. 
Breach,  that  defendant  did  not  indemnify  or  save  harmless  plaintiff  from  loss  or  damage ; 
and  plaintiff  as  acceptor,  was  obliged  to  and  did  pay  ^.,  the  holder,  the  amount  of  the 
bill  and  interest,  and  the  costs  of  an  action  on  the  bill  b^  W,  aeainst  plaintif!^  as  acceptor; 
and  plaintiff  also  incurred  costs  and  expenses  in  defencfing  and  settling  such  action. 

Pleas.  1.  To  so  much  of  the  declaration  as  relates  to  plaintiff's  claim  in  respect  of 
his  payment  to  W,  of  the  amount  of  the  bill  and  interest ;  A  set-off 

Demurrer.    Joinder  in  demurrer. 

2.  To  so  much  of  plaintiffs  claim  as  relates  to  the  costs  of  the  action  brought  by  W, 
against  plaintiff,  and  the  costs  and  expenses  incurred  by  plaintiff  in  defending  and 
settling  the  said  action ;  That  the  whole  of  the  said  costs  and  expenses  were  incurred  by 
plaintiff  at  defendant's  request :  concluding  with  a  set-off 

Replication  thereto.  That  the  said  costs  and  expenses  were  not,  nor  was  any  part 
thereof^  incurred  at  defendant's  request  as  alleged. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  first  plea  wba  good,  for  that  plaintiff's  claim  in  respect  of  the  amount 
of  the  bill  and  interest  was  a  liquidated  demand,  capable  of  being  ascertained  with 
predsion  at  the  time  of  pleading;  and  was  separable  from  the  rest  of  the  claim,  though 
mixed  up  with  it  in  one  count  That  the  second  plea  was  bad,  being  pleaded  to  costs 
and  expenses  incurred  by  plaintiff  but  not  paid,  and  therefore  not  constituting  a  liqui- 
dated demand  to  which  a  set-off  could  be  pleaded. 
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I860.        dation,   a  bill  of  exchange  drawn  by  defendant   on 
Cbamptoh     plaintiflF,  requiring  him  to  pay  to  defendant's  order  the 
Walker.      ^^^  ^^  100/.,  three  months  after  date,  and  would  deliver 
the  same  to  defendant,  in  order  that  he  might  negotiate 
the  same  for  his  own  use,  defendant  promised  plaintiff  to 
indemnify  and  save  harmless  plaintiff  from  any  loss  or 
damage  by  reason  thereo£     Averment,  that  plaintiff  ac- 
cepted the  said  bill  fordefendant's  accommodation,  andde- 
livered  the  same  to  him  for  the  purpose  and  on  the  terms 
aforesaid.     Breach,  that  defendant  did  not  indemnify  <^ 
save  harmless  plaintifffrom  loss  or  damage  byreason  there- 
of; and  plaintiff,  as  acceptor  of  the  said  bill,  was  obliged 
to  and  did  pay  to  one  Lucas  Waring^  the  holder  thereof, 
the  amount  of  the  said  bill,  with  interest  thereon,  and 
the  costs  of  an  action  brought  by  the  said  Lucas  Waring 
against  plaintiff  as  such  acceptor ;    and  plaintiff  also 
incurred  costs  and  expenses  in  defending  and  settling  the 
said  action. 

Pleas.  1,  To  so  much  of  the  declaration  as  relates 
to  plaintiff's  claim  in  respect  of  his  payment  to  the 
said  Lucas  Ifaiing  of  the  amount  of  the  said  bill  and 
the  interest  thereon ;  A  set-off  for  money  paid  by  defen- 
dant to  the  use  of  plaintiff  at  his  request,  and  for  money 
lent  by  defendant  to  plaintiff  at  his  request,  and  for 
money  had  and  received  by  plaintiff  for  defendant,  and 
for  money  otherwise  due  from  plaintiff  to  defendant. 

Demurrer.    Joinder  in  demurrer. 

2.  To  so  much  of  plaintiffs  claim  as  relates  to  the  costs 
of  the  action  brought  by  the  said  Lucas  Waring  against 
plaintiff,  and  the  costs  and  expenses  incurred  by  plain- 
tiff in  defending  and  settling  the  said  action :  That  the 
whole  of  the  said  costs  and  expenses  were  incurred  by 
plaintiff  at  the  request  of  defendant ;  and  that  at  the 
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time  of  the  commencement  of  this  suit  plaintiff  was  and       i860, 
still  is  indebted  to  defendant  in  an  amount  equal  to     ckaiivtox 
plaintiff's  claim,  in  respect  of  a  set-off  similar  to  that     Walesb* 
pleaded  in  the  first  plea. 

Replication  thereto.  That  the  said  costs  and  expenses 
were  not,  nor  was  any  part  thereof,  incurred  at  the 
request  of  defendant  as  alleged. 

Demurrer.    Joinder  in  demurrer. 

Webhfi  for  the  plaintiff.  First :  the  first  plea  is  bad. 
The  action  being  for  unliquidated  damages,  a  plea  of 
set-off  is  inadmissible.  Such  a  plea,  pleaded  to  a  deda* 
ration  very  similar  to  that  in  the  present  case,  was  held 
bad  m  Hardautle  v.  Nethenoood  (a).  It  is  true  that  the 
plea,  there,  was  pleaded  to  the  whole  declaration,  and 
that  the  Court  said,  ^  The  defendant  might,  perhaps, 
have  pleaded  a  set-off  to  that  part  of  the  count  which 
charges  the  defendant  with  the  amount  of  the  accept- 
ances paid  by  the  plaintiff.'*  There  is,  however,  no  dis- 
tinction in  principle  between  a  plea  to  the  whole  and  a 
plea  to  part  of  a  declaration  sounding  in  damages,  and 
in  which  the  breach  is  general.  [Hill  J.  The  part  of 
the  declaration  to  which  the  first  plea  is  pleaded  is  in 
substance  a  special  countfor  money  paid.  Cockbum  C.  J. 
The  part  of  the  demand  answered  by  the  plea  is  a  sum 
certain,  or,  at  any  rate,  capable  of  being  appertained  at 
the  time  of  pleading.  The  rule,  therefore,  laid  down  in 
WeUby's  Chitty's  StatuUs.Yol  3,  p.  1026,  note  (i),  (2nd  ed.) 
that  <'  There  cannot  be  a  set-off  against  a  claim  merely 
sounding  in  damages,  and  which  is  not  capable  of  being 
liquidated  at  the  time  of  pleading,"  does  not  apply. 

(a)  bB.^Ald.  93. 
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1860.      Hill  3.    That  statement  of  the  rule  is  fully  bome  oat 
Cbjjvptov     "^y  ^^®  judgment  of  Tindal  C.  J.  in  Morley  v.  IngKa{a), 
Waucxb.     *^°®  ^^  ^^®  authorities  cited  in  support  of  it.]     The 
question  is,  whether  the  Statute  of  Set-off  empowers  a 
defendant  to  sever  a  claim  which  sounds  in  damagea. 
[HiU  J.    Suppose  that  the  defendant  had  paid  this  part 
of  the  plaintiflTs  claim  before  action ;  could  he  not  have 
pleaded  payment  ?]    Probably  not ;  the  breach  assignod 
in  the  declaration  being,  in  effect^  that  the  defendant 
failed  to  indemnify  the  plaintiff  from  the  loss  or  damage 
incurred  by  the  negotiation  of  the  bilL    But,  assuming 
that  payment  might  have   been  pleaded,  it  does  not 
necessarily  follow  that  a  plea  of  set-off  is  admissible* 
Secondly :  The  replication  to  the  second  plea  is  good« 
That  plea,  however,  is  bad,  as  being  pleaded  to  the 
unascertained  costs  of  the  action  brought  by  Waring^ 
including,  possibly,  costs  incurred  but  not  yet  paid  by 
the  plaintiff.     Hardeastle  v.  Netherwood  {b)  and  A^iber 
V.  Lewis  (c),   there  cited,  are  authorities  against  this 
plea  also.    [^Ttff  J.   Garrard  v.  Cottrell  (d)  shews  that 
if  the  defendant  requested  the  plaintiff  to  undertake  the 
defence  of  fVaring*a  action,  the  costs  of  it  would  be 
recoverable  as  money  paid  to  the  defendant's  use.  If  so^ 
they  might  also  form  the  subject  of  a  set-off.]    Possibly 
they  might,  if  the  declaration  was  on  the    common 
counts;    but  here  the  count  is  special,  and  sounds  in 
damages.    Assuming,  however,  that  the  plea  is  good, 
the  replication  is  also  good.    The  request  mentioned  in 
the  plea  must  mean  an  express  request,  the  traverse  <^ 
which  by  the  replication  is  no  departure  firom  the  deda- 

(a)  45.Ma68.70.  (b)  5B.tAld.^ 

(«)  E.  T.  1818,  K.  B.    Manning's  NiH  PHus  Digest,  2nd  ed.  p.  251. 

(d)  10Q.J9.679. 
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ntioii,  which  proceeds  upon  the  principle  that  an  accom-       1860. 
modation  acceptor  is  entitled  to  recover  finom  the  party     CBAMProa 
accomniodated  the  necessary  costs  of  defending  an  action     Waukb. 
on  the  bill^  as  damsges  for  the  breach  of  indemnity^  apart 
from  any  request  from  the  defendant ;  Jane^  ▼.  Brooke  {a)f 
Stratum  v.  Mathews  (b). 

Garth,  contra.  The  first  plea  is  good,  lliere  is  a 
substantial  distinction  between  an  action  for  the  breach 
of  a  contract  to  indemnify  and  other  actions  soanding  in 
damages  only ;  inasmuch  as  the  damage  arising  from  the 
fiulure  to  indemnify  is  the  cause  of  action.  The  fact  that 
damage  has  arisen  from  the  breach  isessential  to  the  nudn- 
tenance  of  the  action ;  a  plea,  therefore,  to  the  damages 
stated  in  the  declaration  to  have  arisen  is  a  good  plea,  just 
as  non  damnificatus  would  be.  The  damages  may  also 
be  pleaded  to  separately ;  otherwise  the  defendant  would 
have  no  defence  if  he  had  before  action  satisfied  the 
plaintiff  part,  or  been  released  as  to  part  of  them.  The 
amount  of  the  bill  and  interest,  to  which  the  first  plea  is 
limited,  might  have  been  recovered  by  the  plaintifi^  in 
an  action  for  money  paid  for  the  defendant  A  plea  of 
payment  of  so  much  would  have  been  a  good  answer 
to  the  plaintiflPs  claim  for  so  much,  in  the  declaration  as 
actually  firamed;  it  follows  that  the  plea  of  set-off  is 
equally  valid.  The  defendant  is  not  to  be  prejudiced 
in  his  defence  to  that  which  is  a  mere  money  de- 
mand because  the  plaintiff  has  inserted  it  in  a  special 
count.  The  dictum  of  the  Court  in  Hardcastle  v. 
Nethertoood  (c)  is  strongly  in  favour  of  the  validity  of 
the  first  plea.      The  judgment  of   Tindal  C.  J.  in 

(a)  4  Taunt  401  (h)  3  Egeh.  48. 
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I860.        Morky  v.  Inglis  (a)  shews  that  the  test  whether  or 
Ci^iiPTOH     °^^  ^  set-off  can  be  pleaded  is  whether  or  not  the  amount 
Waucsb.      pleaded  to  or  sought  to  be  set-off  is  capable  of  being 
liquidated  or  ascertained  with  precision  at  the  time  of 
pleading.     Hamilton  v.  Goold  (&)  is  a  direct  authority 
in  the  defendant's  favour,  as  to  the  first  plea.  The  plain- 
tiffin  that  case,  as  in  this,  sued  as  accommodation  acceptor 
of  a  bill  of  exchange  drawn  by  the  defendant  on  him. 
The  declaration  contained  a  special  count  for  not  indem- 
nifying the  plaintiff  from  any  loss  or  damage  by  reason 
of  the  acceptance ;  and  averred  that,  in  consequence  of 
the  defendant's  neglect  to  pay  the  bill  at  maturity,  the 
plaintiff  was  forced  and  obliged  to  pay  the  holder  the 
amount,  whereby  the  plaintiff  was  damnified  (o  that 
amount,  together  with  interest     The  declaration  also 
contained  the  usual  money  counts.     The  .plaintiff's  bill 
of  particulars  claimed  only  the  amount  of  the  bill  and 
interest     The  defendant    pleaded  the  general  issue, 
and  gave  notice  of  a  set-off.     At  the  trial,  the  plaintiff 
relied    on    the    special  count  only,   and    the   defen- 
dant's counsel,  admitting  his  liability  under  that  count, 
gave   evidence  of  a  set-off.   The  question  whether  a 
set-off  was  admissible  was  reserved,  and  the  case  was 
twice  aligned.    It  was  held  that  the  defendant's  set-off 
should  be  allowed,  as  the  plaintiff  might  have  recovered 
under  the  money  counts,  and  could  not  deprive  the 
defendant  of  his  set-off  by  declaring  specially.     In  de- 
livering the  judgment  of  the  Court  Bushe  C.  J.  said, 
<'  The  first  point  reserved  is,  that  this  is  not  a  case  of 
mutual  debts  between  the  parties,  the  plaintiff's  demand 
being  for  unliquidated  damages.      The    question   is, 
whether  the  plaintiff's  claim  be  of  such  a  nature ;  for, 

(a)  4  B.  N.  a  38.  (6)  1  Jruh  Law  Eep.  171. 
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if  so^  the  8et*off  cannot  be  sustained.     The  plaintifi;  by        I860, 
his  declaration,  and  also  by  his  bill  of  particulars^  only     CtLXurtov 
seeks  to  recover  the  amount  of  the  bill  of  exchange  and      ly^^xiB. 
interest.   This  he  might  have  recovered  under  the  count 
for  money  paid  for  the  defendant    Seaver  v.  Seaver  (a). 
The   plaintiff  cannot  be  permitted^   by  introducing  a 
special  count,   to  defeat   the  defendant's  right  to  set- 
off. Birch  V.  Depeyster  (&);  and  here,  the  defendant's 
notice  of  set-off  is  to  the  whole  declaration.    The  case  of 
Hardcastle  v.  Neiherwood  (c)  was  relied  upon  by  the 
plaintiff;  but  in  that  case,  there  was  only  a  special  count, 
and  the  plaintiff  claimed  charges  and  costs,  which  were 
unliquidated  damages,  and  not  a  debt ;  and  the  Court 
intimated  an  opinion,  that  the  defendant  might  have 
pleaded  a  set-off  to  so  much  of  the  count  as  chained  him 
with  the  amount  of  the  bill  of  exchange  paid  by  the 
plaintiff.     The  case  of  Hutchinson  v.  Beid  (J)  is  an 
authority  that  the  defendant  might  have  pleaded  a  set- 
off, if  the  action  had  not  been  brought  before  the  two 
months  expired  for  which  the  bill  on  which  he  relied  as 
a  set-off  was  drawn.     We  are  of  opinion  that  the  set- 
off in  this  case  must  be  allowed,  because  the  plaintiff 
might  have  recovered  under  the  money  counts,  and  he 
cannot  deprive  the  defendant  of  his  set-off  by  pleading 
specially .''    Lastly,  the  second  plea  is  good.     Garrard 
V.  CoUrell(e)  shews  that  the  costs  of  the  action  brought 
by  Waring  against  the  plaintiff  would  be  recoverable  by 
the  plaintiff  as  money  paid  to  the  defendant's  use,  if 
that  action  was  defended  at  the  request,  express  or  im- 
plied, of  the  defendant.    It  follows  that  a  set-off  can  be 
pleaded  to  the  plaintiff's  claim  in  respect  of  those  costs. 

(a)  6  C.  #  P.  678.  (6)  4  Camph,  385. 

{c)  bB,iAld.93.  [d)  SCampb.SZd. 

(«)  10  Q.  B,  679. 
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1860.        [Hill  J.    The  plea  is  pleaded  to  the  costs  incurred ;  not 

Cbampton     ^o  the  costs  paid.]   It  may  be  amended^  if  necessary^  by 

Waulksl      confining  it  to  the  costs  paid.     [Hill  J.     You  cannot 

get  over  Janes  v.  Brooke  (a)  and  Stratton  v.  Mathews  (i).] 

Welsby^  in  reply.  The  cause  of  action  is  substantially 
the  breach  of  the  promise  to  indemnify,  and  arises  im- 
mediately upon  the  non-payment  of  the  bill  at  maturity 
by  the  defendant  The  consequences  ensuing  thereupon 
are  mere  damages,  and  the  first  plea  is  bad,  as  being 
pleaded  to  the  damages. 

CocKBURN  C.  J.  I  am  of  opinion  that  the  first  plea 
is  goodi  and  the  defendant  is  entitled  to  judgment  on 
the  demurrer  to  that  plea.  If  Mr.  Welsby'%  argument 
was  well  founded,  that,  on  the  mere  non-payment  of  the 
bill  at  maturity  by  the  person  for  whose  accommodation 
it  was  accepted,  the  cause  of  action  at  once  arises  for 
the  breach  of  the  contract  to  indemnify,  and  that  all 
the  consequences  ensuing  are  merely  damages  flowing 
from  that  breach,  no  doubt  it  would  follow  that  the 
damages  claimed  in  the  declaration  could  not  be  treated 
as  separable,  so  as  to  admit  of  a  plea  of  set-oflP  to  part  of 
them.  I  think,  however,  that  Mr.  Gart/is  contention 
was  sound  and  correct,  that  the  cause  of  action  arises 
only  when  loss  or  damage  is  sustained  by  the  plaintifl^, 
and  that  every  fresh  loss  or  damage  is  a  fresh  cause  of 
action.  If  that  be  so,  the  defendant  cannot  be  deprived 
of  his  right  to  plead  a  set-off  to  any  part  of  the  plaintiff's 
claim  to  which,  if  it  stood  alone,  such  a  plea  would  be 
admissible,  merely  because  the  plaintiff  has  chosen  to 
lump  several  claims  together  in  one  count.     Suppose 

(a)  4  Taunt.  464.  {h)  3  Exch,  46. 


T. 

Wauuo. 
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that  the  plaintiff  had  had  two  causes  of  action  arising  out  i860, 
of  the  same  subject-matteri  and  that  as  to  one  of  them  ctLAunoM' 
the  defendant  had  offered  the  plaintiff  a  sum  of  money 
in  satisfaction,  tvhich  the  plaintiff  had  accepted  and  had 
given  a  release ;  ought  not  the  defendant  to  have  been 
allowed  to  plead  the  release,  however  the  plaintiff  had 
mixed  up  the  causes  of  action  in  the  declaration  ?  Or 
again,  supposing  that  a  plaintiff  having  two  causes  of 
action  has  entered  into  an  accord  and  satisfaction  with 
the  defendant  as  to  one,  and  that  the  defendant  alto- 
gether denies  his  liability  as  to  the  other;  ought  not  the 
defendant,  in  such  a  case,  to  be  allowed  to  sever  his 
plefu,  pleading  the  accord  and  satisfaction  as  to  the 
one  cause  of  action,  and  traversing  the  other?  I  at 
first  thought  that  Hardcattle  v.  Netherwood  (a)  was  an 
authority  agtunst  the  defendant,  and  that  it  was  a 
decision  which  had  proceeded  on  more  narrow  and 
technical  grounds  than  now  prevail.  But  I  find  that  it 
was  based  upon  the  very  distinction  which  we  are  now 
taking.  The  plea  of  set-off  was  there  pleaded  to  the 
whole  of  a  declaration  which  contained  but  one  count, 
founded  partly  on  liquidated  and  partly  on  unliquidated 
demands;  and  was  held  bad  on  that  account.  But  the 
Court  expressed  an  opinion  that  the  plea  would  have 
been  admissible  if  confined  to  the  liquidated  demands. 
That  distinction  appears  to  me  to  be  sound.  Once  it 
is  seen  that  a  declaration  contains,  mixed  up  in  the  same 
count,  distinct  causes  of  action,  some  for  liquidated 
claims,  others  sounding  only  in  damages;  the  defendant 
must  be  entitled  to  separate  them  and  plead  accordingly. 
As  to  the  second  plea,  the  objection  pointed  out  by  my 
Brother  Hill  is  quite  unanswerable.    The  plea  is  one 


330  MICHAELMAS  TERM. 

1860.       ^^  set-off  to  the  costs  of  the  action  on  the  bill  against 

Ceamptoh     ^^^*  incurred  but  not  paid  by  the  plaintiff.     But  it  is 

Waucsb      ^"*'®  ^^^^  ^^*'*  assuming  that  the  costs  actually  paid 

can  be  regarded  as  a  liquidated  demand,  those  merely 

incurred  but  not  paid  cannot  be  so  considered. 

(WiQHTMAN  J.  was  absent) 

Hill  J.  I  am  of  the  same  opinion.  The  main 
question  arises  upon  the  first  plea,  the  second  being 
virtually  abandoned.  And  the  question  is,  whether  the 
cause  of  action  to  which  the  first  plea  is  pleaded  con- 
stitutes a  debt  due  from  the  defendant  to  the  plaintiff, 
so  as  to  admit  of  being  answered  by  a  plea  of  set^ofl^ 
under  the  Statute  of  Set-off  which  allows  the  debt  of  one 
party  to  be  set  off  against  that  of  the  other,  where  there 
are  mutual  debts  between  them.  Upon  this  subject 
Thidal  C.  J.,  in  his  judgment  in  Morley  v.  InglU  {a\ 
says,  after  citing  the  language  of  the  Statute  of  Set-off, 
**  I  shall  not  undertake  to  say  that  the  word  debt  is  to  be 
interpreted  according  to  the  strict  sense  which  is  neces- 
sary to  the  maintaining  an  action  of  debt,  nor  shall  I  go 
through  the  beadroU  of  authorities  which  have  been 
referred  to  on  that  point  It  seems  to  me  that  the  rule 
by  which  we  are  to  determine  whether  or  not  a  demand 
can  become  the  subject  of  a  set-off,  is  by  inquiring 
whether  it  sounds  in  damages;  whether  the  demand  is 
capable  of  being  liquidated,  or  ascertained  with  precision 
at  the  time  of  pleading.''  And,  a  little  further  on,  he 
suggests  as  a  test  for  considering  whether  a  plea  of  set-off 
is  admissible  to  an  action  on  an  agreement,  whether  the 
agreement  is  such  that  indebitatus  assumpsit  would  lie 

(a)  4H  N,a  68.  71.  72. 
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npon  it     In  the  present  case  the  plaintiff^  as  accom-        1860. 

modation  acceptor,  is  suing  the  defendant,  the  acconi-     crakptoh 

roodation  drawer,  on  the  usual  implied  undertaking  to      wauksb. 

indemnify  the  plaintiff,  who  has  been  compelled  to  pay 

the  bill  to  the  holder;  and  the  plaintiff  says,  in  effect,  I 

claim  from  you  the  amount  which  I  have  been  compelled 

to  pay  in  consequence  of  your  implied  request.  Could  he 

have  maintained  indebitatus  assumpsit  for  money  paid  ? 

Undoubtedly  he  could;  so  that  his  claim  falls  within 

the  test  suggested  by  Tvndal  C.  J.     It  is,  however,  said 

on  his  behalf  that,  because  this  his  claim  forms  part  only 

of  but  one  cause  of  action  contained  in  one  and  the 

same  count  of  the  declaration,  the  defendant  cannot 

sever  it  and  plead  to  it  separately.     But  in  HardcastU 

V.  Netherwood  (a)  the  Judges^  who  felt  compelled   to 

disallow  a  plea  of  set-off  pleaded  to  the  whole  of  a  count 

similar  to  the  present,  distinctly  threw  out  that  the  plea 

might  have  been  supported  had  it  been  confined  to  the 

liquidated  part  of  the  demand.     That  expression   of 

opinion   would   alone   be   sufficient  to   dispose  of  the 

plaintiff^s  objection  to  the  present  plea;  but,  in  addition 

to  it,  there  is  the  case  of  Hamilton  v.  Goold  (i),  the 

decision  in  which  is  directly  applicable  in  the  defendant's 

favour.    Mr.  Welsby  contends  that  the  plaintiff  can  avoid 

a  plea  of  set-off  by  declaring  on  a  special  count.     The 

Irish  Judges,  however,  advert  to  that  point,  and  refer 

to  Birch  V.  Depeyster  (c),  in  which  Gibba  C.  J.  said, 

''  I  am  of  opinion  that  the  defendant  is  entitled  to  the 

set-off  which  he  claims.     The  sums  which  the  plaintiflfs 

seek  to  recover  might  have  been  recovered  as  money 

had  and  received  to  their  use.     Therefore  they  shall 

(a    ZB.i  Md.  93.  (ft)  1  IrUh  Law  Rep.  171. 

(c)  4  Campb.  385. 
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1860.       not  deprive  the  defendant  of  his  set-off  by  declaring 

C&AVFTOK     specialljy  and  assigning  a  breach  for  not  accounting.'* 

Walxeb.      ^^^  ^^  ^  certainly  consonant  with  justice  that  a  plaintiff 

should  not  be  allowed,  by  declaring  in  a  special  fbrm^ 

to  oust  the  defendant  firom  a  good  and  legitimate  ground 

of  defence. 

Judgment  for  defendant  on  the  demurrer 
to  the  first  plea ;  for  plaintiff  on  the 
demurrer  to  the  replication  to  the 
second  plea. 


nur$day,  THOifFSON  and  others  against  The  Nobth 

Natfmber2Sid, 

Eastebn  Railway  Company. 


[Reported,  in  the  Queen^s  Bench  and  in  the  Exchequer 
Chamber  on  error  from  that  Court,  2  JB.  jr  &  106.] 


N^^23id.  •"■^^  Queen  against  Howes. 

Asagenenl  A     HABEAS   corpus  had  issued,  commanding  the 

father  of  a  defendant   to    bring  up   the  body  of  CharbUe 

imde/the  age  Barford,  a  girl  under  the  age  of  sixteen. 

li^entitM  '^^  defendant  now  brought  the  giri  into  Court,  in 

^dSt^^^  obedience  to  the  writ. 

of  an  age  to 

exerdae  a 

discretion  to  withdraw  herself  therefrom.    Persons  detaining  such  a  child  from  her 

lather's  protection,  though  with  her  consent,  will  therefore  be  ordered  bj  this  Court,  on 

proceedings  by  habeas  corpus,  to  give  her  up  to  her  &ther. 
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Sleigh  moved  that  she  should  be  delivered  up  to  her        18(K). 
bther,    at    whose    mstance    the   habeas    corpus  had    Tbe  Quiih^ 
5»ttcd  (a>  H  Jw«8. 

The  father  is  the  proper  person  to  have  the  custody 
of  his  child;  tvho  is  not  of  an  age  of  discretion  sufficient 
to  entitle  her  to  ezercbe  a  choice,  and  absent  herself 
from  his  protection.  At  the  time  when  stat.  12  Car,  2. 
a  24.  was  passed,  parents  were  entitled  to  the  custody 
of  their  children  up  to  the  age  of  twenty-one  :  and  that 
Act,  by  sect  8,  empowered  the  fiither  of  any  unmarried 
child  under  that  age  to  dispose,  by  deed  or  will,  of  its 
custody  while  under  that  age.  Stat.  4  &  5  P.  jf  ilf» 
e.  8.  «•  3.  made  it  an  offence,  punishable  by  fine  or  impri- 
sonment,  to  take  any  maid  or  woman  child  unmarried, 
being  within  the  age  of  sixteen  years,  out  of  or  from  the 
possession  and  against  the  will  of  the  father  or  mother 
of  such  child;  and  stat.  9  G.  4.  c.  31.,  which  repeals 
that  Act,  by  sect.  20  re-enacts  the  offence.  It  was  held 
by  the  Court  for  Crown  Cases  Reserved,  in  Regma  v. 
ManJUehw{p)y  that  a  man  is  guilty  of  the  misdemeanour 
created  by  this  section,  who  induces  a  girl,  under  the 
age  of  sixteen,  to  go  away  with  him  voluntarily,  and 
leave  her  fietther's  protection.  [Hill  J.  That  case  shews 
that  the  law  does  not  consider  that  a  girl  under  that 
age  has  any  discretion  to  exercise  a  choice.]  That  is 
80.  And  the  legal  custody  of  a  legitimate  child,  too 
young  to  exercise  a  discretion,  is  that  of  the  &ther; 
Bix  V.  GreenhHHc).  Regina  v.  Clarke  {d)  shews  that  the 
guardianship  for  nurture  of  a  child  continues  till  the 

(a)  Before  hearing  the  argament,  the  Judges  had  an  interview  with 
the  girl  in  their  priyate  room. 

(b)  I  Dears.  C.  C.H.  157.  (c)  4 it  #  ^.  624. 
(d)  7  JEl  #  A  187. 

VOL.  m.  Z  E.   &  E. 


834  MICHAELMAS  TERM. 

1860.       child  attains  the  age  of  fourteen^  up  to  which  time  the 

The  Queen     guardian  for  nurture  is  absolutely  entitled  to  the  custody 

Howes.       ^^  ^^^  child.     In  the  present  case,  although  the  child  is 

between  fifteen  and  sixteen,  she.  is,  according  to  the 

authorities^  still  too  young  to  exercise  a  discretion  to 

leave  her  father. 

^g^y  Seymour^  contr^.     The  Court  will  not  order 
this  girl  to  be  given  up  to  her  father  if  it  appears  that 
she  is  unwilling  to  return  to  him.   Stat.  12  Car.  2.  c.  24« 
8.  8.  applies  only  in  a  case  where  a  father  has  executed 
a  deed  or  will  relating  to  the  custody  of  his  infant  child  ; 
and  Stat.  9  6r.  4.  c.  31.  «.  20.  is  directed  against  unlaw- 
ful abductions  only.     As  a  general  rule,  the  right  of  a 
father  to   the  custody  of  his  child  ceases  when  the 
child  attains  the  age  of  fourteen.     In  Bac.  Abr.    tit. 
Guardian  (E;,  it  is  laid  down  that  '<  The  authority  of  a 
guardian  in  socage  ceases  at  the  age  of  fourteen,  at  which 
age  the  infant  may  call  his  guardian  to  an  account,  and 
may  choose  a  new  guardian/'     [^Cockbum  C.  J.     That 
may  be  so,  with  reference  to  guardianship  in  socage, 
which  is  of  an  artificial  character :  but  can  it  apply  to 
the  patria  potestas?      Blackburn   J.     In  a  note  to 
RatcKff*8  Case  {a)  it  is  said:   ^'The  direct  object  of 
stat.4  &  5  P.  &  ilf •  was  to  prevent  the  taking  away  or 
marrying  maidens  under  sixteen,  against  the  consent  of 
their  parents ;  but  the  statute  prohibited  it  in  terms 
which  implied,  that  the  custody  and  education  of  such 
females  should  belong  to  the  father  and  mother,  or  the 
person  appointed  by  the  former."]     The  judgment  of 
the  Court  in  Regina  v.  Clarke  {b)^  delivered  by  Lord 

(a)  Znep,,  SSo, 6.Kot6(F)  at  rol.  2,  p.  105,  of  Thma$  and ^VoMi^t 
edition. 
(h)  7RfB.  196, 197. 
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Campbell  C.  J.,  appears  to  fix  fourteen  as  the  age  at        i860, 
^bich  a  child  reaches  years  of  discretion.     He  says :     The  Queen 
*'It  is  unnecessary  to  travel  through ^the  cases  seriatim,       howei. 
te  they  are  all  reviewed  in  Rex  v.  Greenhill  (a),  where 
the  Court  laid  down   the  rule  that,  where  a  young 
petBon  under  twenty-one  years  of  age  is  brought  before 
Ae  Court  by  habeas  corpus,  if  he  be  of  an  age  to  ezer- 
<^i8e  a  choice,  the  Court  leaves  the  infant  to  elect  where 
^^  will  go,  but,  if  he  be  not  of  that  affe,  the  Court  must 
^ie  an  order  for  his  being  placed  in  the  proper  custody, 
-^xd  Denman,  LUtledale  J.,  Williams  J.  and  Coleridge  J. 
^1  make  age  the  criterion,  and  not  mental  capacity,  to 
"^  ascertained  by  examination.    They  certainly  do  not 
expressly  specify  the  age:  but  they  cannot  refer    to 
Kven  as  the  criterion  ;  and  there  is  no  intervening  age 
marking  the  rights  or  responsibility  of  an  infiEint  till 
fourteen,  when  guardianship  for  nurture  ceases,  upon 
the  supposition  that  the  infant  has  now  reached  the  years 
of  discretion.'^     [Cochbum  C.  J.     Further  on  in  that 
judgment  (6),  a  letter  of  Pattesan  J.  to  Sir  Erskine 
Perry,  when   Chief  Justice  of  Bombay 9  is  cited,    in 
which,  referring    to  an  order  of  Sir  Erskine  Perry*s 
Court  for  the  delivery  up  of  a  Hindoo  boy  of  twelve 
years  of  age,  who  professed  to  have  embraced  Chris- 
tianity, to  hia  &ther  who  adhered  to  the  Hindoo  religion, 
the  writer  says^  '^  I  cannot  doubt  that  you  were  quite 
right  in  holding  that  the  father  was  entitled   to  the 
custody  of  his  child,  and  enforcing  it  by  writ  of  habeas 
corpus.    The  general  law  is  clearly  so,  and  even  after 
the  age  of  fourteen*"    It  is  not  the  age  of  nurture,  but 
the  age  of  discretion  which  limits  the  paternal  authority. 

(«)  4JL#£'.  624.  (A)  Atp.  199. 

z  2 


HOWBS. 
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1880.  ^ffina  v.  Manktebnv  (a)  shews  that,  were  we  to  decide" 
The  QuBKH  ^^*'  '^^*  8^"^'  ™*y  follow  her  own  inclinations  and  refuse 
^w»  ^  8<^  ^^^  ^  ^^'^  father,  the  defendant  might  nevertheless 
be  convicted  for  her  unlawful  abduction.  But  his 
conviction  would  rest  on  the  ground  that  she  is  not  of 
age  to  give  consent  to  her  removal  from  her  father's 
protection.] 

CoCKBURN  C.  J.  Those  who  resist  this  application 
for  the  interference  of  the  Court  in  order  to  the  delivery 
up  of  this  girl  to  her  father,  have  made  out  no  case 
whatever  to  shew  that  he,  though  by  law  entitled  to  her 
custody,  is  not  so  entitled  upon  the  facts.  The  question 
before  us  is  purely  one  of  law,  whether  a  father  is 
entitled  to  the  custody  of  a  child  between  the  age  of 
fifteen  and  sixteen,  notwithstanding  that  the  child  desires 
not  to  be  in  his  custody ;  as  I  fear  that  the  girl  before 
us,  without  any  adequate  or  justifying  motive,  does.  If 
we  can  save  her  from  the  mischiefe  to  which  such  a 
course  on  her  part,  if  uncontrolled,  would  very  probably 
lead  her,  we  shall  be  most  anxious  to  do  so.  Now  the 
cases  which  have  been  decided  on  this  subject  shew 
that,  although  a  father  is  entitled  to  the  custody  of  his 
children  till  they  attain  the  age  of  twenty-one,  this  Court 
will  not  grant  a  habeas  corpus  to  hand  a  child  which 
is  below  that  age  over  to  its  father,  provided  that  it  has 
attained  an  age  of  suflBcient  discretion  to  enable  it  to 
exercise  a  wise  choice  for  its  own  interests.  The  whole 
question  is,  what  is  that  age  of  discretion  ?  We  repu- 
diate utterly,  as  most  dangerous,  the  notion  that  any 
intellectual  precocity  in  an  individual  female  child  can 

(a)  1  Dear$.  €,  C.  B.  167.. 
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^^^en  the  period  which  appears  to  have  been  fixed  by        I860. 


''  for  the  arrival  of  the  age  of  discretion ;  for  that    The  Queem 
^^^  precocity,  if  uncontrolled,   might  very  probably       Howe«. 
'^«d  to  her  irreparable  injury.     The  Legislature  has 
B^^^n  us  a  guide,  which  we  may  safely  follow,  in  point- 
^^g  out  sixteen  as  the  age  up  to  which   the  father's 
^ut  to  the  custody  of  his  female  child  is  to  continue ; 
^oa  short  of  which  such  a  child  has  no  discretion  to 
^Dsent  to  leaving  him.     And  it  is  clearly  most  desirable 
that,  at   least  up  to  that  age,  no  encouragement  should 
"®  K^ven  to  girls  to  withdraw  themselves  from  the  pater- 
nal Care.     I  may  add  that  if  those  persons^  who  have 
tned  ^jjgjj.  ^^^  jQ  jjggjg  ^jjg  authority  of  this  Court,  and 
to   keep  this  girl    back  from   her  father,  had    been 
indicted  for  the  offence  of  abducting  her,  it  appears  to 
™^  ^*Xat  they  would  have  been  liable  to  conviction.     I 
^®*^  to  say,  also,  that  we  have  not  arrived  at  our  con- 
clasiQi^  without  great  consideration,  and  that  we  have 
consulted  with  the  Judges  of  the  other  Courts,  who  are 
entirely  of  the  same  opinion  with  us.     We  must  order 
^^at  the  girl  be  given  up  to  her  father. 

(WiGHTMAN  J.  was  abscut.) 

Hill  and  Blackbubn  Js.  concurred. 

Ordered  accordingly. 
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Friday^ 

Saturday,  In  the  matter  of  William  Henby  Craven  Allen. 
By  the  13l8t      QHEE  Sent,  in  this  term,  had  obtained  a  rule,  on 

of  the  Articles    O 

of  War  drawn  behalf  of  fVilliam  Henry  Craven  Allen,  calling  on 

snanceofTlie  His  Rojal    Highness    the    Duke  of    Cambridge,   the 

toT^^l,  ^  General  Commanding  in  Chief,  and  the  keeper  of  the 

A^lfjiuiB-^^'  Quc^J^'s  Prison,  to  shew  cause  why  a  writ  of  habeas 

oo^e'^^^  corpus  ad  subjiciendum  should  not  issue,  directed  to  the 

general  keeper  of  the  Queen's  Prison,  to  bring  up  the  body  of 

in  India  to  tty  the  Said  fF.  H.  C  AUen,  then  in  the  custody  of  the  said 

and  sentence      , 
certain  mili-      keeper* 
tary  offenders 

accused  there  of  ciyil  offences.  By  sect  38  of  that  Ad,  the  place  of  imprisonment 
under  the  sentences  of  general  Courts-martial  is  to  be  appointed  by  the  officer  com- 
mandingthe  district  By  sect.  40,  eTer3r  goTcmor  or  keeper  of  any  public  prison  in  any 
put  of  Her  Majesty's  dominions  is  requiiid  to  receive  into  and  keep  in  his  custody  any 
siilitary  offender  under  sentence  of  imprisonment  by  a  Court-martial,  upon  dehveiy  to 
him  of  an  order  in  writing  in  that  behalf  from  the  pfficer  commanding  tne  regiment  to 
which  the  offender  belongs,  containing  certain  specified  particulars.  By  sect  41,  in  the 
case  of  a  prisoner  undergoing  imprisonment  under  the  sentence  of  a  Court-martial  in 
any  public  prison  other  than  the  military  prisons  set  a|>art  by  the  authority  of  the  Act 
the  officer  commanding  the  district  is  empowered  to  give  an  order  in  writing,  directing 
that  the  prisoner  be  delivered  over  to  military  custody,  for  the  purpose  of  being  removed 
to  some  other  prison  or  place,  there  to  undergo  the  remainder  of  his  sentence. 

A.f  a  military  offender  amenable  to  the  jurisdiction,  was  tried  in  Indian  under  the 
above  statute,  by  a  general  Court-martial,  for  a  civil  offence,  of  which  the  Court  found 
him  guilty,  and  for  which  they  sentenced  him  to  four  years*  imprisonment  The  officer 
commanding  the  district  in  which  he  was  tried  appointed  the  Fort  of  Agra  as  the  place 
of  his  imprisonment.  It  did  not  appear  whether  this  fort  was  or  was  not  a  public  prison, 
or  was  or  was  not  a  military  prison  set  apart  by  the  authority  of  the  Act.  It  was, 
however,  under  mUitaiy  command.  A.  was  imprisoned  there  for  about  nine  months ; 
at  the  end  of  which  the  same  officer  who  had  appointed  it  as  the  place  of  imprisonment 
gave  an  order  in  writing,  directing  that  he  should  be  removed  therefrom  to  Englandy  to 
under^  there  the  remainder  of  his  sentence ;  but  not  mentioning  any  prison  in  England 
to  which  he  was  to  be  removed.  A.^  having  been  brought  to  England  under  this  order, 
was  there  confined  in  several  prisons  in  succession,  and,  ultimately,  in  the  Queen's 
Prison  ;  an  order  from  the  Commander-in-Chief  of  the  army  in  Enaland,  directing  the 
keeper  of  that  prison  to  receive  him  into  custody  for  the  remainaer  of  his  sentence^ 
being  sent  there  with  him. 

Held,  making  absolutes  rule  for  a  habeas  corpus  obtained  by  A.,  that  A.  was  entitled 
to  his  discharge :  for  that  his  detention  in  custody,  which  could  not  be  justified  at 
common  law,  was  not  warranted  by  the  Act  in  question ;  inasmuch  as,  assuming  (a 
point  which  the  Court  did  not  determine)  that  the  case  fell  within  the  provisions  of  the 
Act  as  to  the  removal  of  prisoners,  no  valid  order  for  his  detention  in  the  Queen'i 
Prison  had  been  made  under  either  sect.  40  or  sect.  41. 
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It  appeared,  from  the  aBSdavits  on  which   the  rule        I860, 
was  obtained,  that  the  prisoner  was  a  lieutenant  of  Her  Je 

Majesty's  82nd  Regiment  of  Foot,  and  had  been,  on  Allbh. 
28th  Fdnruary^  1859,  tried  at  a  general  Court-martial 
held  at  Shafychanpare,  in  the  East  Indies,  and  upwards 
of  120  miles  from  the  Presidency  of  Fort  WUliam, 
on  a  charge  of  the  murder  of  one  Bidassee.  The  Court 
found  him  guilty  of  manslaughter  only,  and  he  was 
sentenced  to  be  imprisoned  for  four  years,  without  hard 
labour.  The  sentence  of  the  Court-martial  was  con- 
firmed by  Lord  Clyde,  who  was  the  officer  commanding 
the  district-  He  appointed  Affra  Fort  (in  the  East 
Indies)  as  the  place  of  imprisonment.  In  obedience  to 
the  sentence  and  to  the  appointment  of  Lord  Clyde, 
Lieut.  Allen  was  imprisoned  at  Ayra  until  26th  November, 
1859,  upon  which  day  he  was  removed  to  Calcutta,  with 
an  intimation  that  he  was  to  be  sent  to  Enyland,  He 
was  confined  in  Fort  William  from  23rd  December,  1859, 
until  ^Oih  January,  I860,  when  he  embarked  fox  England. 
He  arrived  in  England  on  20th  June,  I860,  and  was 
confined  for  a  few  days  at  Chatham  ;  from  which  place 
he  was  taken,  on  26th  June,  to  the  convict  prison  at 
MilWank.  On  16th  July  he  was  taken  to  the  military 
prison  at  Weedon.  On  24th  July  he  was  taken  from 
Weedon  to  Newgate,  where  he  was  kept  till  28  th  July, 
on  which  day  he  was  taken  to  the  Queen's  Prison.  The 
following  letter  from  the  Adjutant  General  was  sent 
with  him. 

*' Immediate. 

''Horse  Guards.  S,  W.  July  28,  1860. 
"Sir, 
"  His  Royal  Highness  the  General  Commanding  in 
Chief  desires  me  to  inform  you  that  he  intends  deliver- 
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I860.       ing  into  your  custody  Lieut  W.  H.  C.  Aliens  late  of  the 
R^  82nd  Foot;  and  I  have  the  honour  herewith  to  encloee 

-^^"*-       his  committal 

(Signed)  ''J.  Yorhe  Scarlett,  A.  G.** 
*^  The  Governor  of  the  Queen  s  Priflon." 

Inclosed  was  the  following. 
"Memorandum   for    the    Governor    of   the    Queen's 
Prison.'' 
'*Tou  are  hereby  requested  to  receive  into  your 
custody,  and  to  keep  in  confinement  until  the  expiration 
of  his  imprisonment,  Lieut  W.  H.  C.  Allen,  late  of  the 
82nd  Regiment  of  Foot ;   pursuant  to  a  sentence  of  a 
general  Court-martial  held  at  Shalychanpore,  in  the  Eagi 
Indies.  The  date  of  signing  the  same  was  28th  February, 
1859,  and  the  date  of  the  expiration  of  his  imprison- 
ment will  be  on  the  evening  of  27th  Febnuzry,  1863.'' 

[A  statement  of  the  chaiige  and  of  the  sentence  here 
followed.] 

"  By  order  of  His  Royal  Highness  the  General  Com- 
manding in  Chief. 

"J:  Yarie  Scarlett,  A.  G."" 

It  was  agreed  by  both  sides  that,  with  the  permission 
of  the  Court,  the  decision  upon  the  aigument  of  the 
rule  should  be  final ;  and  that  a  writ  and  return  should 
be  dispensed  with. 

Sir  W,  Atherion,  Solicitor  General,  and  Webby  now 
shewed  cause  (a).  The  question  for  the  decision  of  the 
Court  is,  whether  Lieut  Allen  is  now  in  lawful  custody. 
By  Stat.  20  Vict.  c.  13.  s.  I.,  The  Mutiny  Act  which 
was  in  force  in  India  at  the  time  of  Lieut.  Alienee  trial, 

(a)  FritU^,  November  23rd. 


Auui. 
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U  proraioD  embodied  in  the  subsequent  Mutiny  Acts),  i860. 
power  is  given  to  Her  Majesty  "  to  make  Articles  of  War  JT 
for  the  better  government  of  Her  Majesty's  forces,  which 
ardcles  shall  be  judicially  taken  notice  of  by  all  Judges 
and  in  all  Courts  whatsoever."  The  131st  of  the  Articles 
of  War,  drawn  up  pursuant  to  this  enactment,  provided 
that  **  Any  officer  or  soldier  who**  might  '*  be  serving  in 
India,  at  a  distance  of  upwards  of  120  English  miles 
from  any  of  the  Presidencies  of  Fort  fFilUam,  Fort 
St  George  and  Bombay"  ^ or  in  the  territories  of  any 
foreign  state,  or  in  any  country  under  the  government 
and  protection  of  us,  where  there  is  no  Court  of  civil 
jurisdiction  in  force,  by  our  appointment,  competent  to 
try  such  offenders,  who  shall  be  accused  of  treason,  or 
of  any  other  civil  offence,  which,  if  committed  in  England, 
would  be  punishable  by  a  Court  of  ordinary  criminal 
jurisdiction  and  not  by  a  Court-martial,  shall  be  tried  by 
a  general  Court-martial,  appointed  by  the  General  or 
other  officer  having  power  to  appoint  Courts-martial  in 
such  places  as  aforesaid  for  the  time  being,  and  if  found 
guilty  shall  be  liable,  in  the  case  of  an  offence  which,  if 
committed  in  England,  would  be  capital,  to  suffer  death, 
or  such  other  punishment  as  by  the  sentence  of  such 
general  Court-martial  shall  be  awarded ;  and  in  the  case 
of  any  other  offence  to  suffer  such  punishment  other 
than  death  as  by  the  sentence  of  such  general  Court* 
manial  shall  be  awarded ;  no  such  punishment,  never- 
theless, to  be  of  such  a  nature  as  shall  be  contrary  to  the 
usages  of  English  law  in  regard  to  the  punishment  of 
offenders,  or  of  that  law  as  modified  by  laws  applicable 
to  India,  or  to  be  carried  into  effect  until  confirmed  by 
the  General  or  other  officer  by  whom,  or  under  whose 
authority,   such  Court-martial  was    appointed*"     The 
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1860.        general  Coart-martial  which  tried  Lieatenant  J&n  hacl^ 
5^  therefore,  jurisdiction  to  try  and  convict  him  for   the 

-^^^■*-       civil  oflFence  of  which  he  was  found  guilty.     He  is  novr 
undergoing  his  sentence  in  a  fitting  prison  in    Her 
Majesty's  dominions;  and  the  Court  will  not  go  into 
the  question  whether  any  other  prison  situated  else- 
where in  those  dominions  would  be  fitter.     The  other 
side  will  probably  rely  on  sect.  38  of  The  MuUny  Act 
before  mentioned,  20   Vict.  c.   13.,  which  enacts  that 
*'the  place  of  imprisonment  under  the  sentences   of 
general  Courts-martial  shall  be  appointed  by  the  oflScer 
commanding  the  district ;"  and  will  contend  that  no  place 
other  than  that  so  appointed  can  be  a  proper  place  for 
the  custody  of  the  offender.     In  that  view,  Affra,  the 
place  of  imprisonment  for  Lieut  Allen  appointed  by 
Lord  Clyde,  is  the  only  place  in  which  he  can  be  law* 
fully  confined.     The  view  is,  however,  erroneous,  and 
would  lead  to  serious  difficulties  and  inconveniences; 
as,  for  instance,  in  a  case  where  the  appointed  prison 
became  unavailable  for  the   purpose,  by  being  burnt 
down  or  otherwise  destroyed.     [^Cockbum  C.  J.  It  may 
be  that  such  a  case  is  a  casus  omissus.]     Sect.  39  em* 
/  powers  the  Secretary-at-War  to  set  apart  buildings  as 

military  prisons,  to  be  deemed  public  prisons  under  the 
Act;  and  to  make  rules  and  regulations  for  the  govern- 
ment and  superintendence  thereof,  and  of  the  officials, 
and  of  the  offenders  confined  therein.  Sect.  40  enacts 
that "  Every  governor,  provost-marshal,  gaoler,  or  keeper 
of  any  public  prison  or  of  any  gaol  or  house  of  correction 
in  any  part  of  Her  Majesty's  dominions,  shall  receive 
into  his  custody  any  military  offender  under  sentence  of 
imprisonment  by  a  Court-martial,  upon  delivery  to  him 
of  an  order  in  writing  in  that  behalf  from  the  officer 
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commanding  the  regiment  or  corps  to  which  the  oflTender       i860, 
belongs  or  is  attached^  which  order  shall  specify  the  ^ 

period  of  imprisonment  which  the  offender  is  to  undergo, 
and  the  day  and  hour  of  the  day  on  which  he  is  to  be 
released;   and  such  govemorj  provost-marshal,  gaoler, 
or  keeper  shall  keep  such  offender  in  a  proper  place  of 
confinement,  with  or  without  hard  labour,  and  with  or 
withont  solitary  confinement,  according  to  the  sentence 
of  the  Court,  and  during  the  time  specified  in  the  smd 
order,  or  until  he  be  discharged  or  delivered  over  to 
military  custody  before  the  expiration  of  that  time  under 
an  order  duly  made  for  that  purpose."    And  by  sect. 
41,  *<  In  the  case  of  a  prisoner  undergoing  imprisonment 
under  the  sentence  of  a  Court-martial  in  any  public 
prison  other  than  the  military  prisons  set  apart  by  the 
authority  of  this  Act,  or  in  any  gaol  or  house  of  correc- 
tion in  any  part  of  Her  Mfyesty's  dominions,  it  shall  be 
lawful  for  the  officer  who  confirmed  the  proceedings  of 
the  Court,  or  for  the  officer  commanding  the  district,'' 
''to  give  as  often  as  occasion  may  arise  an  order  in 
writing  directing  that  the  prisoner  be  discharged,  or  be 
delivered  over  to  military  custody,  whether  for  the  pur- 
pose of  being  removed  to  some  other  prison  or  place, 
there    to   undergo  the  remainder  or  any  part  of   his 
sentence,  or  for  the  purpose  of  being  brought  before  a 
Court-martial  either  as  a  witness  or  for  trial,  and  such 
prisoner  shall,  accordingly,  on  the  production  of  such 
order,  be  discharged  or  delivered  over,  as  the  case  may 
be.**     [Sill  J.    If  you  could  shew  an  order  in  writing, 
by  Lord  Clyde,  for  the  prisoner's  removal  from  Agra  to 
the  Queen's  Prison  in  this  country,  it  may  be  that  sect. 
41  would  make  his  detention  here  lawful.    Blackburn  J. 
It  lies  upon  those  who  detain  Lieut.  Alkn  in  custody 
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I960.        in  this  coantrj  for  an  offence  committed  in  another, 
'      "^  to  shew  that  they  have  strictly  pursued  some  statutable 

authority,  empowering  them  so  to  do.]     If  the  Court 
sees  that  the  prisoner  has  been  convicted  of  a  crime  and 
ought  now  to  be  undergoing  his  sentence,  they  will  not 
inquire  into  the  propriety  of  the  place  of  his  custody. 
In  the  Canadian  Pruoners*  Case  {a\  the  return    to   a 
writ  of  habeas  corpus  to  bring  up  a  prisoner  in  the  cus- 
tody of  the  gaoler  at  Liverpool^  for  the  purpose  of  dis- 
charging him,  stated  that  the  prisoner  was  indicted  for 
high  treason  in  Upper  Canada^  and  before  his  arraign- 
ment petitioned  the  Lieutenant-Governor,  in  accordance 
with  a  colonial  Act  (which  authorized  the  pardon  of 
persons  indicted  for  high  treason  on  condition  of  being 
transported  from  the  province),  confessing  his  guilt  and 
praying  for  a  pardon  on  such  conditions  as  the  governor 
and  council  should  think  fit ;  that  the  governor  granted 
such   pardon,  on   the  condition,  assented  to  by  the 
prisoner,  that  he  should  be  transported  to  Van  DiemaiCs 
Land  for  life ;  that,  in  order  to  carry  out  such  transpor- 
tation, it  was  found  necessary  to  remove  the  prisoner, 
first  to  Quebec  and  then  to  England ;  and  that,  on  his 
arrival  in  England^  he  was  delivered  by  the  captain  of 
the  ship  which  brought  him  over  into  the  custody  of 
the  gaoler  of  Liverpool^  to  be  kept  while  means  were 
preparing  to  transport  him  to  Van  Dieman^s  Land.  The 
Court  refused  to  discharge  the  prisoner;  on  the  ground 
that^  even  if  the  condition  of  the  pardon  were  not  law* 
ful,  or  if,  being  lawful,  the  prisoner  was  not  an  assent- 
ing  party  to  it^  he  was  still  liable  to  be  tried  for  the 
treason  in  Englatid,  and  therefore  any  subject  might 

(a)  5  Af.  *  r.  32. 
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detain  him  in  cnstodj  until  he  was  dealt  with  according       .1860. 
to  law.    Lord  Abinger  C.  B.,  in  delivering  the  judgment  Je 

of  the  Court,  said  (a),  «'The  position  of  the  prisoner 
appears  to  be  this:  that  he  has  been  indicted  for  high 
treason  committed  in  Canada  against  Her  Majesty ;  that 
he  has  confessed  himself  guilty  of  that  treason ;  that  he 
is  liable  to  be  tried  for  it  in  England;  that  he  cannot 
plead  the  pardon  which  he  has  renounced ;  and  that  he 
is  now  in  the  custody  of  the  gaoler  of  Liverpool,  under 
such  circumstances  as  would  justify  any  subject  of  the 
Crown  o{  England  in  taking  and  detaining  him  in  cus- 
tody until  he  be  dealt  with  according  to  law.  Any 
subject  who  held  him  in  custody  with  a  knowledge  of 
the  circumstances  would  be  guilty  of  a  crime  in  aiding 
and  assisting  his  escape,  if  he  be  permitted  to  go  at  large 
without  lawful  authority.  How  then  can  we  order  the 
gaoler  of  Liverpool,  or  any  other  person  who  has  him  in 
custody,  with  knowledge  of  these  circumstances,  to  let 
him  go  at  large  ?**  That  case  is  an  authority  for  the 
general  proposition,  that  a  prisoner  lawfully  in  custody 
is  not  entitled  to  his  discharge  on  habeas  corpus.  [Black- 
bum  J.  That  case  proceeded  on  the  special  ground  that 
the  prisoner,  being  guilty  of  high  treason  and  liable  to 
be  tried  for  it  in  England,  might  be  detained  there  by 
any  subject  of  the  Crown.]  In  the  present  case  the 
prisoner  has  been  already  convicted  and  sentenced  by  a 
Court  of  competent  jurisdiction  ;  and  the  original  desig- 
nation of  the  place  of  imprisonment  was  merely  direc- 
tory, and  formed  no  part  of  the  sentence,  which  may  be 
carried  out  in  any  lawful  prison.  Sect.  38  of  the  Act 
speaks  of  the  sentence  of  the  Court-martial,  and  of  the 

(a)  5M.fW.  50. 
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I860.       place  of  imprisonment  under  the  sentence,  in  separate 
R^  clauses.     The  Court  pronounces  the  sentence  ;  the  place 

Allew.  ^f  imprisonment  is  subsequently  appointed  by  the  oflScer 
commanding  the  district  [Cockburn  C.  J.  Sect*  41 
appears  to  require  an  order  in  writing  by  the  command- 
ing officer,  in  order  to  warrant  a  change  of  the  place  of 
imprisonment.]  It  is  doubtful  whether  that  section 
applies,  where  the  prisoner  is  originally  confined  in 
military  custody. 

Shee  Serjt.  and  J*.  Brown,  contra,  were  not  now  called 
upon  (a). 

CocKBUBM  C.  J.  I  entertain  no  doubt  that,  upon 
the  state  of  &cts  brought  before  us,  the  imprisonment  of 
Lieut.  Allen  is  illegal,  and  he  is  entitled  to  his  discharge. 
Considering  the  nature  of  his  offence,  we  may  regret 
that  any  technical  error  in  carrying  out  the  sentence 
should  have  intervened,  and  that  he  should  thereby  be 
entitled  to  liberation  before  the  sentence  has  expired. 
We  have,  however,  to  inquire  whether  the  imprisonment 
which  he  is  now  undergoing  isinpointof  law  justifiable. 
I  am  clearly  of  opinion  that  it  is  not.  He  was  tried  for 
an  offence  which  would  have  been  cognizable  only  by 
the  constituted  civil  tribunals,  were  it  not  for  the  special 
provisions  of  The  Mutiny  Act,  and  of  the  Articles  of 
War  incorporated  therewith.  These  provisions  em- 
power a  general  Court-martial  to  try  military  persons 
accused  of  criminal  offences ;  to  find  an  accused  person 
guilty ;  and  to  pass  upon  him  sentence  of  imprisonment : 
but  they  do  not  empower  the   Court  to  appoint  the 

(<i)  Skee  Seij^  ▼&>  ^^^^  on  the  following  mondng.   See  post^  p.  349. 
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place    of    imprisonmeDt    under  the  sentence.      That        1860. 
power  is  given  to  the  officer  commanding  the  district.  ^ 

In  the  present  case  that  officer.  Lord    Clyde,  named 
Affra,  in  the  East  Indies,  as  the  place  of  imprisonment ; 
but  we  find  that  Lieut.  Allen  is  now  undergoing  im- 
prisonment,   not  there^  but  in   this  country.      Such 
imprisonment  is  not  in  conformity  with  the  mode  in 
which  his  sentence  is  directed  by  the  Act  to  be  carried 
out.    Then,  has  the  change  of  the  place  of  imprisonment 
been  ordered  by  any  one  baring  authority  under  the 
Act  so  to  order :  for,  if  not,  the  change  is  contrary  to 
common   law  and  cannot  be  upheld?   Now  the  only 
power  to  change  the  place  of  imprisonment,  conferred 
by  the  Act,  is  that  given  by  sect.  41  to  the  commanding 
officer  of  the   district ;  the  same  person  who,  by  secL 
38,  is  to  appoint  the  place  of  imprisonment  in  the  first 
instance.     There  is  nothing  before  us  at  present  to  shew 
that  Lord  Clyde,  the  officer  commanding  the  district, 
has  exercised  the  power  given  him  by  sect  41 ;  but 
unless  he  has  done  so  the  prisoner  is  entitled  to  his  dis- 
charge.   If,  then,  the  Solicitor  General  can  obtain  any 
further  information,  sufficient  to  satisfy  us  that  Lord 
Cfyde  has  ordered  the  place  of  the  prisoner's  imprison- 
ment to  be  changed  from  Ayra  to  England,  the  Court 
will  pause  before  ordering  the  liberation  of  the  prisoner; 
but  if  no  such  information  is  forthcoming,  the  prisoner 
must  be  discharged.     In  the  meanwhile  our  present 
judgment  is  not  finaL 

(WiGHTMAN  J.  was  abscut.) 

Hill  and  Blackbubn  Js.  concurred. 
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1860.  On  the  daj  following  (a),  the  SoUcitar  General  said 

"^  that,  in  consequence  of  the  suggestion  of  the  Court,  he 

had  caused  inquiries  to  be  made,  the  result  of  which 
had  been  embodied  in  the  following  affidavit,  made  by 
the  assistant  solicitor  to  the  War  department.     '<  I  have 
seen  and  perused  the  copy  of  a  letter  dated  '  Horse 
Guards,   23rd   September,   1859,'   addressed    to    Lord 
Clyde  by  Sir  CliarUs  Yorhe,  the  then  military  secretary 
to   His   Royal  Highness   the   Commander    in    Chief, 
directing  his  lordship  to  take  steps  for  sending  Lieut. 
W.  H.  C.  Allen  to  England,  if  his  lordship  should  con- 
sider that  course  advisable*     I  have  seen  and  conversed 
with  General  Lord  Clyde  (&),  who  is  now  in  England, 
on  the  subject  of  the  said  letter  of  23rd   September, 
1869 ;  and  he  has  informed  me  that,  after  consulting 
with  the  Governor  General  of  Ludia,  he  directed  the 
Adjutant  General  of  the  Farces  to  issue  an  order  ad- 
dressed to  the  commanding  officer  of  the  fort  at  Agra, 
for  the  removal  of  W.  H.  C.  Allen  from  that  place  to 
Calcutta,  for  the  purpose  of  being  embarked  for  Englcmd 
with  a  party  of  invalids  in  charge  of  the  officer  com- 
manding the  detachment.     General  Lord  Clyde  further 
informed  me  that  the  Adjutant  General  was  the  proper 
officer  to  sign  such  an  order,  upon  receiving  his,  Lord 
Clgde%  directions   so  to  do;   and  that  his  lordship 
believes  that   it   was  in  pursuance  of  such  an  order 
by  the  Adjutant  General  of  the  Forces  that  the  said 
W.  H.  C.  Allen  was  removed  from  the  fort  at  Agra  to 
England;  as  the  commanding  officer  of  the  fort  at  Agra 

{a)  Saturday,  November  24th. 

(h)  The  Solicitor  General  stated  that  this  conyenation  took  place  on 
the  preceding  evening,  Friday y  November  23nL 
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would  not,  accoidiDg  to  uniTeraal  practice,  have  allowed        i860, 
the  said    fF.  H.   C.  Allen,  to  be  removed,  without  the  ^^ 

production  of  such  an  order.  The  Adjutant  General's 
duty  is  to  issue  orders  in  pursuance  of  directions  given 
hy  the  Commander  in  Chief,  and  such  order,  if  made,  I 
verily  believe  would,  according  to  military  practice,  be 
kept  and  detained  by  the  commanding  officer  of  the 
fort  at  AgrQf  as  his  authority  and  justification  for  the 
course  he  had  taken ;  and  after  diligent  inquiry  I  have 
been,  and  am,  unable  to  discover  the  existence  of  any 
such  order  in  this  country,  and  I  verily  believe  that 
none  such  can  be  forthcoming." 

Shee  Serjt.  was  then  heard  in  support  of  the  rule 
(/.  Braum,  who  was  with  him,  was  not  called  upon). 
First,  supposing  the  hearsay  evidence,  contained  in  the 
affidavit  just  read,  to  be  true  in  feict,  the  alleged  order 
of  the  Adjutant  General  was  not  the  order  of  Lord 
Clyde,  who  alone  was  empowered,  by  sect  41  of  the 
Act,  to  change  Lieut.  AUen^s  place  of  imprisonment 
[Hill  J.  A  written  order  by  the  Adjutant  General, 
made  under  Lord  Clyde^  direction,  would  satisfy  the 
Act  BUtckbum  J.  The  Act  does  not  require  the 
order  to  be  under  the  hand  of  the  officer  commanding 
the  district.]  Assuming  that  to  be  so,  an  order  to 
remove  a  prisoner  to  England  was  not  warranted  by  the 
4l8t  section.  It  would  require  clear  and  express  words, 
not  to  be  found  in  that  section,  to  give  so  arbitrary  a 
power  of  removal  to  the  military  authorities;  especially 
in  the  case  of  prisoners  guilty  of  minor  offences.  The 
jarisdiction  of  the  Court-martial  to  try  persons  accused 
of  civil  offences  at  all  is  exceptional,  and  the  creature  of 
the  statute,  coupled  with  the  articles  of  war ;  nor  is  it  to 

VOL.  III.  2  a  e.  &  e. 
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I860.        be  extended  beyond  tbe  plain  words  of  the  enactment. 
^^  Bj  sect  24  the   Legislature  has  guarded  against  the 

execution  of  a  sentence  of  transportation  or  penal  servi- 
tude, passed  upon  an  offender  bj  a  Court-martial  in  India, 
without  an  order  bj  a  Judge  of  one  of  the  supreme  Courts 
of  Judicature ;  and  it  cannot  have  contemplated  that  a 
military  officer  should,  mero  motu,  have  power  to  order 
the  removal  of  a  minor  offender  from  India  to  any  other 
part  of  the  Queen's  dominions.     [Hill  J.   It  would  be  a 
strange  omission  in  the  Act,  if  no  power  was  given  to  some 
authority  or  other  to  change  the  place  of  imprisonment  of  a 
prisoner  confined  for  a  long  term  in  India.  Cochbum  C.  J. 
In  cases  in  which  sect.  41  does  apply,  it  maybe  matter  for 
serious  consideration  whether  the  power  to  change  the 
place  of  imprisonment  thereby  given  to  the  commanding 
officer  must  not  be  assumed  to  authorize  a  change  only  to 
some  other  place  within  that  officer's  military  jurisdiction.] 
The  power  must  be  reasonably  construed  as  subject  to 
that  limitation.     But  sect.  41  does  not  npply  to  the 
present  case.     This  b  apparent  from  a  consideration  of 
the  preceding  sections.     Sect.  38  directs  that  the  place 
of  imprisonment  under  sentences  of  general  Courts- 
martial  shall  be  appointed  by  the  officer  commanding 
the  district.     By  sect.  39  the  Secretary  at- War  may  set 
apart  buildings  as  military  prisons,  which  are  to  be 
deemed  public  prisons  within  the  meaning  of  the  Act 
By  sect.  40  every  governor,  provost-marshal,  gaoler,  or 
keeper  of  any  public  prison  is  required  to  receive  into  his 
custody  any  military  offender  under  sentence  of  impri- 
sonment by  Court-martial,    on    delivery  to  him  of  a 
written  order  to  that  effect  from  the  officer  commanding 
the  regiment  to  which   the  offender  belongs.      Then 
follows  sect.  41,  whi6h,  in  terms,  is  restricted  to  the  case 
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of  a  prisoner  undergoing  imprisonment  under  the  sen-       1860. 


tence  of  a  Court-martial  in  any  public  prison  other  than  ^e 

the  military  prisons  set  apart  by  the  authority  of  the  Act,  "***' 
or  in  any  gaol  or  house  of  correction  in  any  part  of  Her 
Majesty's  dominions.  It  does  not  appear  whether  the 
fort  of  Agra  is  a  military  prison  set  apart  by  the  autho- 
rity of  the  Act,  neither  dues  it  ap^iear  that  it  is  a  public 
prison.  It  is,  however,  a  military  prison,  and  therefore 
not,  in  any  case,  a  prison  for  the  removal  of  a  prisoner 
from  which  an  order  may  be  made,  under  sect.  41,  by 
the  oflScer  commanding  the  district;  inasmuch  as  that 
order  is  to  direct  that  the  prisoner  be  delivered  over  to 
military  custody.  The  section  assumes,  therefore,  that 
he  is,  prior  to  the  order,  in  civil  custody.  One  object 
of  the  enactment,  probably,  was  that  if  the  regiment 
to  which  an  offender  in  civil  custody  belonged,  was 
about  to  be  removed  to  another  station,  he  might  be 
handed  over  to  the  military  authorities  and  removed 
with  it.  Moreover,  it  is  not  to  be  supposed  that  the 
section  applies  to  the  removal  of  a  prisoner  from  one 
part  of  the  Queen's  dominions  to  another.  Otherwise, 
the  commanding  o£5cer  might  exercise  his  own  caprice 
in  the  chQice  of  the  country  of  the  fresh  prison.  [Cbc£- 
hum  C.  J.  The  other  side  may  contend  that  sect  41 
has  that  extensive  operation,  inasmuch  as  sect.  38 
imposes  no  limits  within  which  the  prison,  in  which  the 
prisoner  is  originally  to  be  directed  by  the  commanding 
oflScer  to  be  conOned,  must  be  situate.  Could  not  Lord 
Clyde^  under  sect.  38,  have  appointed,  in  the  first 
instance,  the  Queen's  Prison  in  England  as  the  original 
place  of  confinement  for  Lieut.  Allen  f\  The  Legislature 
can  never  have  intended  to  empower  an  oflBcer  in  the 
East  Indies  to  call  upon  any  gaoler  in  England  to  receive 
2  A  2 
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)86'0.        and  keep  a  prisoner,  tried  and  convicted  in  India,  [Cock- 
~R^  bum  C.  J.     By  sect.  40  the  order  to  the  keeper  of  a 

prison  to  receive  a  military  offender  convicted  by  Court- 
martial  is  to  be  given  by  the  officer  commanding  the 
regiment  to  which  the  offender  belongs.  There  has  been 
no  such  order  in  this  case.]    No ;  the  only  order,  if  anj, 
was  that  of  the  Adjutant  General,  by  the  direction  of 
Lord  Clyde.     [Atherton,  Solicitor  General.    The  order 
was   that   of  Lord  Clydey  the  officer  commanding  the 
district,  and  satisfied  sect  41.      Lieut.  Aliens  having 
been  removed  under  the  order,  is  lawfully  in  England^] 
[Cockbum  C.  J.     The  order  is  merely  for  the  removal 
of  the  offender  to  England,  not  to  any  named  prison  in 
England.    The  order,  if  valid,  would  justify  his  im- 
prisonment in   any   English   prison.]      [The   Solicitor 
General.     Conceding  that  the  order  was  too  wide,  the 
Commander  in  Chief  in  England  has  supplied  that  defi- 
ciency, by  designating  the  Queen's  Prison  as  the  place 
of  imprisonment.]     [Cochburn  C.  J.     There  is  nothing 
in  the  Act  to  give  the  English  Commander  in  Chief 
power  to  interfere.]      [The  Solicitor  General.    If  the 
Court  sees  that  an  offender,  who  has  been  convicted  of 
felony  by  a  Court  of  competent   jurisdiction,  is  in  a 
proper  place  of  custody  for  undergoing  his  sentence; 
they  will  not  inquire  whether  the  particular  prison  is  the 
right  one.]     [Blachburn  J.     The  Commander  in  Chief 
would  appear  to  be  the  person  to  whom  a  power  to 
remove  a  military  prisoner  from  one  prison  to  another 
might  most  properly  be  intrusted ;   but  I  cannot  find 
that  the  Legislature  has  given  him  that  power.] 

Shee  Serjt.  In  the  absence  of  an  express  power  to 
that  effect,  the  proceedings  of  the  Commander  in  Chief 
are  a  direct  infringement  of  sect   9  of  the   Habeas 
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Corpus  Act,  31  Car.  2.  c.  2.,  which  enacts,  <<That  if  any        I860. 
peraon  or  persons,  subjects    of   this    realm,  shall  be  rT 

committed  to  any  prison  or  in  custody  of  any  officer  or 
officers  whatsoever,  for  any  criminal  or  supposed  crimi- 
nal matter,  that  (a)  the  said  person  shall  not  be  removed 
from  the  said  prison  and  custody  into  the  custody  of  any 
other  officer  or  oflScers,  unless  it  be  by  habeas  corpus 
or  some  other  legal  right,"  and  provides  that  persons 
making  out  a  warrant  for  such  removal,  contrary  to  the 
Act,  shall  incur  the  pains  and  forfeitures  mentioned  in 
the  Act.     (He  was  then  stopped.) 

CocKBUBN  C.  J.  We  postponed  oar  decbion  in  this 
case,  in  order  to  give  the  Solicitor  General  an  oppor- 
tunity of  procuring  further  a£5davit&  He  has  now 
brought  under  our  notice  an  affidavit,  the  consideration 
of  which  satisfies  me  that  it  would  be  useless  for  us  to 
postpone  judgment  any  longer,  or  to  enlarge  the  rule 
with  a  view  to  the  further  investigation  of  the  facts ;  in- 
asmuch as,  assuming  that  the  facts  stated  in  the  affidavit 
were  fully  established,  I  am  of  opinion  that  the  rule  must 
nevertheless  be  made  absolute.  It  is  unnecessary  to 
determine  the  question  which  has  been  argued  by  my 
brother  Shee^  whether  this  case  falls  within  the  provi- 
sions of  sect.  41  of  The  Mutiny  Act  of  1857.  Even  if  it 
does  so  (and  I  am  inclined  to  think  that  it  does),  those 
provisions  have  not  been  complied  with,  and,  as  the 
case  now  stands,  no  legal  warrant  exists  by  virtue  of 
which  the  keeper  of  the  Queen's  Prison  can  hold  Lieut. 
Allen  in  custody.  Sects.  40  and  41  of  the  Act  seem  to 
be  somewhat  at  variance.  [His  Lordship  read  them.] 
One  section  makes  the  order  in  writing  of  the  officer 

(a)  Su\ 
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1860.        commanding  the  regiment  to  which  the  offender  belongs 
Re  Ae  condition  upon  which  he  is  to  he  received  and  im- 

'"*•       prisoned  by  the  keeper  of  a  prison ;  by  the  other  section, 
the  like  order  of  the  officer  commanding  the  district  is  the 
condition  upon  which  a  prisoner  may  be  moved   frona 
one  prison  to  another.     The  question  might  arise  whe- 
ther,  even  after  the  making  of  an  order  by  the  officer 
commanding  the  district,  under  the  latter  section,  for 
the  removal  of  a  prisoner  from  one  public  prison  to 
another,  the  keeper  of  the  prison  to  which  he  is  sent 
'  could  be  required  to  receive  him  without  an  additional 
order,  under  sect.  40,  from  the  officer  commanding  his 
regiment.  How  this  maybe  we  need  not  now  determine. 
It  is  enough  to  say  that  in  the  present  case  no  order  has 
been  made,  under  either  section,  by  virtue  of  which  the 
keeper  of  the  Queen's  Prison  can  detain  Lieut.  Atten  in 
custody.  Assuming  the  truth  of  all  the  facts  stated  in  the 
affidavit  produced  by  the  Solicitor  General,  all  that  has 
taken  place  is,  that  Lord  Clyde,  the  commanding  officer 
oFthe  district,  having  firstdirected,  under  the  38thsectian, 
that  the  place  of  the  offender's  imprisonment  should  be 
jfgra,  afterwards  directed  the  Adjutant  General  in  India 
to  make  an  order  (which  may  be  deemed  for  the  present 
purpose  to  have  been  tantamount  to  an  order  by  Jx)rd 
Clyde  himself)  for  the  removal  of  the  prisoner  from  Jyra  to 
England,  with  a  view,  no  doubt,  to  his  undergoing  the 
remainder  of  his  sentence  in  this  country.     It  does  not 
appear  that  any  order  has  ever  been  made,  either  by 
Lord  Clyde  as  the  officer  commanding  the  district,  or  by 
the  officer  commanding  Lieut.  Allen's  regiment,  for  the 
imprisonment  of  Lieut.  Allen  in  the  Queen's  Prison,  or 
for  his  reception  into  custody  Jby  the  keeper  of  that 
prison.     The  deficiency  iu  this  respect  in  Lord  Clyde's 
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order  has  been  attempted  to  be  supplied  bj  the  direction        1860. 
given  to  the  keeper  of  the  Queen's  Prison  to  receive  the  Be 

prisoner,  by  the  English  Adjutant  General,  representing 
His  Royal  Highness  the  General  Comnianding  in  Chief* 
But  there  is  no  provision  in  the  Act  to' empower  either 
His  Royal  Highness,  or  the  Adjutant  General  for  him, 
to  give  any  such  direction  in  cases  like  the  present.  The 
custody  in  which  Lieut.  Allen  now  is,  is,  therefore,  un- 
lawful, because  no  legal  order  or  warrant  for  his  deten- 
tion in  it  can  be  produced.  There  is  a  material  distinc- 
tion between  this  case  and  that  of  The  Canadian 
Prinmen  (a),  cited  by  the  Solicitor  General.  There, 
the  prisoner  who  applied  for  a  habeas  corpus  was  liable 
to  be  tried  in  this  country  for  high  treason,  and  if  dis- 
charged from  custody  might  have  been  immediately 
re-apprehended  by  any  one :  consequently,  the  Court 
refused  to  liberate  him,  although  he  was  not  in  the 
custody  in  which  he  ought  properly  to  have  been.  Here, 
the  prisoner  is  in  custody  in  this  country  without  any 
lawful  cause,  undergoing  an  imprisonment  which  is 
unlawful  because  justified  by  no  legal  warrant,  and  from 
which  he  is  absolutely  entitled  to  be  liberated. 

(WiGUTHAN  J.  was  absent.) 

Hill  J.  I  am  of  the  same  opinion.  Lord  Clifdet 
as  the  officer  commanding  the  district,  complied  with 
the  38ih  section  of  the  Act  by  naming  Agra  as  the 
place  for  Lieut.  AHeiCs  imprisonment  to  undergo  his 
sentence ;  and  assuming,  for  the  purposss  of  the  case, 
that  the  case  falls  within  the  41st  section,  and  that  it 
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I860.       was  open  to  Lord  Clyde  to  give  a  subsequent  order  in 
He  writings  directing  the  prisoner's  removal  to  some  other 

prison  or  place,  there  to  undergo  the  remainder  of  his 
sentence,  the  only  order  which  Lord  C/yc&  has  given  was 
one  for  the  prisoner's  removal  to  England.   The  prisoner 
is  now  found  in  this  country  and  in  the  Queen's  prison  ; 
and  the  question  to  be  answered  is,  under  what  authoritj 
is  he  detained  there  in  custody  ?    The  only  warrant 
which  can  be  produced  is  a  document  coming  from 
the  Horse  Guards,  signed  by  the   Adjutant   General, 
stating  Lieut.  Attends  crime  and  sentence  by  an  Indian 
Court-martial,  and  requiring  the  governor  of  the  prison 
to  keep  him  in  confinement  until  his  sentence  expires. 
I  find,  however,  no  authority  given  by  The  Mutiny  Act 
either  to  the  Adjutant  General  or  to  the  Commander  in 
Chief,  to  issue  such  a  document.     The  only  section  of 
The  Mutiny  Act,  so  far  as  I  can  discover,  which  autho- 
rizes a  gaoler  to  receive  into  custody  and  keep  in  confine- 
ment a  military  offender  under  sentence  of  imprisonment 
by  a  Court-martial,  is  sect  40,  which  requires  him  to  do 
so  upon  delivery  to  him  of  an  order  in  writing  in  that 
behalf  from  the  ofiScer  commanding  the  regiment  to 
which  the  offender  belongs.      In  the  present  case  no 
such  order  is  forthcoming.     I  am  therefore  constrained, 
very  unwillingly  I  confess,  to  say  that  Lieut.  Alkn  is 
illegally  in  custody  and  is  entitled  to  his  discharge. 

Blackburn  J.    I  am  of  the  same  opinion.     In  The 
Canadian  Prisoners'   Case  (a)  circumstances    appeared 
which  shewed  that  the  detention  of  the  prisoner,  who 
applied  for  a  habeas  corpus,  might  be  justified  at  corn- 
er) bM.^'W.  32. 


Alleit. 
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mon  law.      He  had  confessed  himself  guilty  of  high        I860, 
treason  ;  he  had  neither  been  tried  nor  pardoned ;  he  was  ^ 

liable  to  be  tried  for  that  crime  in  this  country ;  and 
any  subject  of  the  Crown  might,  at  common  law,  detain 
him  in  custody.  For  those  reasons  the  Court  refused  to 
discharge  him.  But,  in  the  case  before  us,  Lieut.  Allen 
is  detained  in  custody  in  this  country  under  circum- 
stances in  which  the  common  law  would  not  detain  him. 
The  real  reason  for  his  detention  is  that  he  has  been 
tried  by  a  (>ourt-martial  in  Indian  and  there  sentenced 
to  four  years'  imprisonment.  The  common  law  does 
not  authorize  his  detention  for  such  a  cause.  Recourse 
must  therefore  be  had  to  some  statutable  authority  by 
those  who  seek  to  justify  it.  The  Mutiny  Act,  although 
it  authorizes  the  detention  of  a  prisoner  in  many  cases, 
is  no  authority  in  the  case  before  us.  I  need  not  repeat 
what  has  been  said  by  the  Lord  Chief  Justice  and  my 
brother  Hill  upon  this  point.  I  will  only  say  that,  giving 
fall  credit  to  what  Lord  Clyde  says  he  believes  was  done 
in  India,  namely,  that  an  order  for  the  prisoner's  removal 
to  England  was  sent  by  the  Indian  Adjutant  General, 
by  Lord  Clyde's  direction,  to  the  commander  of  the  fort 
at  Ayra,  I  agree  with  the  rest  of  the  Court,  for  the 
reasons  they  have  stated,  that  the  case  is  not  thereby 
broaght  within  any  of  the  provisions  of  the  statute,  and 
consequently  that  Lieut.  Allen  cannot  be  detained  in 
the  Queen's  Prison.  It  is  a  matter,  however,  for  the 
serious  consideration  of  the  Government,  whether  they 
will  not,  for  the  future,  revise  The  Mutiny  Act,  and 
make  provision  in  it  for  a  case  like  the  present 

Rule  absolute. 
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^'^^'"^oA  1,   C^BBETT  against  Wheeler,  Jenkyns  and  Others. 


Iiovember*2Aih, 


Stat.4  Ja<?.  1.  TTHE  plamiiff  in  person  had  m  this  Term  obtained  a 
enactB,  that  ^ule  ealling  on  the  defendants  to  shew  cause  why 

tion"'^or  ^  much  of  the  judgment  signed  in  this  action  as  related 

ej^ti^e*^*^  to  the  costs  of  the  nonsuit  and  the  execution  issued 

otber'action^  thereunder  should  not  be  set  aside,  and  why  the  plaintiff 

whatsoever,  should  not  be  discharged    out  of  the  custody  of  the 

vherein  the  "^ 

plaintir'  keeper  of  the  Queen's  Prison  as  to  this  action. 

"  might  haye 

costs  (if  in  The  action  was  one  of  ejectment,  brought  by   the 

should  be  plaintiff  as  executor  of  a  deceased  mortgagee,  to  recover 

S^^theVain-  Certain  toll-gatesof  a  turnpike  road  in  the  county  of  South' 

appearance'  flm;?ton.     The  defendants,  other  than  Jenkyns^  were  loll- 

f  ^  *if  1f",4i-  gale-keepers,  and  appeared  to  defend  as  tenants ;  Jenhym 

non-suited," 

"  the  defendant"  **  shall  hare  judgment  to  recorer  his  costs  asainst  ereiT  such  plain* 

tiff."  * 

The  General  Turnpike  Act,  3  G,  4.  c,  126.,  by  sect.  48  imposes  a  penalty  upon  a 
mortgagee  of  tolls  who  shall  keep  possession  of  the  toll-gates  and  receive  the  tolls,  after 
he  has  been  satisfied  the  mortgage  debt,  with  interest  and  costs.  Sect.  74  directs  that 
some  one  of  the  trustees  of  a  turnpike  road,  or  the  clerk  to  such  trustees,  ma^  be  sued 
instead  of  the  trustees ;  with  a  promo  that  every  such  defendant  shall  be  reimbursed, 
out  of  the  turnpike  funds,  all  such  costs,  charges  and  expenses  as  he  shall  be  put  to  or 
become  chargeable  with  or  liable  to,  by  reason  of  his  being  so  made  defendant. 

Plaintiff  executor  of  a  mortgagee  of  turnpike  tolls,  brought  ejectment  to  recover  the 
toll-gates ;  making  the  keepers  of  the  toll-gates  defendants  to  the  writ,  t/".,  a  trustee  of 
the  road,  thereupon  obtained  leave  to  defend  as  landlord.  Plaintiff  was  nonsuited,  and 
defendants  signed  judgment  for  their  costs,  and  took  plaintiff  in  execution  on  a  ca.  sa. 

Held,  discharging  a  rule  obtained  by  plaintiff  to  set  aside  the  judgment  and  execution, 
that  defendants  were  entitled  to  their  cost«i.  That,  assuming  that  stat.  4  Jac.  1.  r.  3.  b.  2. 
makes  it  a  condition  to  a  defendant's  right  to  costs,  when  the  plaintiff  is  nonsuited,  that 
the  plaintiff,  if  successful,  would,  in  the  particular  action,  have  been  entitled  to  costs,  the 
case  was  within  the  statute ;  sect  48  or  stat.  3  Cr.  4.  r.  126.  implying  that  plaintiff,  if 
successful,  would  have  recovered  his  costs,  even  if  J,  would,  by  sect.  74,  have  been 
exempted  from  personal  liability  to  pay  them ;  and,  J.'s  co-defendants  not  beings  in  any 
view  of  the  case,  exempt  from  such  liability. 

Quttre,  whether  atat.  4  Jac,  1.  c.  3.  s.  2.  does  not  give  costs  to  defendants,  where 
plaintiffit  are  nonsuited,  in  all  actions  in  which,  in  general,  successful  plaintiffs  would  be 
entitled  to  costs 

.  Quari,  also,  whether,  had  plaintiff  succeeded,  J.  would  have  been  exempted,  by  stat 
3  G,  4.  c,  11^6. .'.  74.,  from  personal  liability  to  pay  plaintiff's  c(<bts. 
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afterwards  obtained  an  order  to  defend  as  landlord ;  he        i860, 
being  one  of  the  trustees  of  the  said  turnpike  road.    At      cobbett 
the  trial,  at  the  Surrey  Spring^ Assizes,  1856,  the  plaintiff     ^hmleb. 
was   nonsuited  for  want  of  evidence  of   title   by  the 
production  of  the  mortgage  deeds  or  otherwise.     The 
defendants  signed  judgment  in  the  usual  way,  on  26th 
Aprils   1856,  and  taxed  their  costs  and  issued  a  ca.  sa., 
on  which  the  plaintiff  was  taken  in  execution  on  11th 
Jtt/y,  18.56,  and  had  remained  in  custody  ever  since. 

Lush  now  shewed  cause.     The  plaintiff,  in  support  of 
the  rule,  can  rely  only  on  the  language  of  stat.  4  Jac.  1. 
c.  3.  «•  2.^  which  enacts  that,  **  in  any  action,  bill  or  plaint 
of  trespass,  or  ejectione  firmse,  or  any  other  action  what- 
soever, wherein  the  plaintiff  or  demandant  might  have 
costs  (if  in  case  judgment  should  be  given  for  him),**  if 
*Uhe  plaintiff  or  plaintiffs^  demandant  or  demandants, 
in  any  such  action^  bill  or  plaint,  after  appearance  of  the 
defendant  or  defendants,  be  nonsuited,^  ^*  the  defendant 
and  defendants'*  "shall  have  judgment  to  recover  his 
costs  against  every  such  plaintiff  and  plaintiffs,  demandant 
and  demandants."   He  must  contend  that  this  enactment 
does  not  entitle  the  present  defendants  to  costs  because 
the  defendant  Jenkywt,  as  a  trustee  of  a  turnpike  road^ 
would  not   have   been   personally  liable    to  costs  had 
judgment  been  given  for  the  plaintiff.     It  is  enacted,  no 
doubt,  by  stat.  3  G.  4.  c.  126.  n.  74., "  That  the  trustees" 
"of  every  turnpike  road  may'*  "be  sued  in  the  name" 
"  of  any  one  of  such  trustees'*  "  or  of  their  clerk"  "  for  the 
lime  being:**  **  Provided  always,  that  every  such  trustee** 
or  •'  clerk**  "  shall  be  reimbursed  and  paid  out  of  the 
monies  belonging  to  the  turnpike  road  for  which  he** 
"  shall  act,  all  such  costs,  charges  and  expenses  as  he** 
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1860.        ''shall  be  put  unto,  or  become  cbaiigeable  with,  or  liable 
CoBBETT      to,   by  reason   of  his"  "  being"  •'  made"  *•  defendant." 
Whbklkb.     '^^^^  section,  however,  refers  to  actions  brought  against 
some  one  trustee,  or  the  clerk  of  the  trustees,  of  a  turn- 
pike road,  as  a  nominal  defendant  representing  the  whole 
body  of  trustees ;    and  does  not  apply  to  the  present 
action,  an  ordinary  action  of  ejectment,  not  brought  in 
the  first  instance  against  JbiAyn^,  and  to  which  he  became 
a  party  only  by  his  own  act  in  obtaining  leave  to  defend 
as  landlord  of  the  other  defendants.     [The  plaintiff  in 
person  here  referred  to  fVormwell  v.  Ilaihtone  (a).]      In 
that  case  the  defendant  was  the  clerk  to  the  trustees  of 
a  turnpike  road,  sued,  as  such,  under  stat.  3  G.  4.  c.  126. 
s.  74. ;  and  it  was  held  that  execution  could  not  be  levied 
upon  his  personal  goods,  because  the  effect  of  that  enact- 
ment was  to  make  him  a  nominal  defendant  onlv.     The 
present  is   not  an   action  of  that  description.     Had 
Jenkyns  not  been  let  in  to  defend,  the  defendants  origi- 
nally sued  would  clearly  have  been  liable  to  costs,  not- 
withstanding the  statute,  if  the  plaintiff  had  recovered ; 
and  Jenkynsy  after  voluntarily  coming  in  to  defend,  stood 
in  no  better  position  than  they.     Under  the  old  practice 
he  would  have  made  himself  liable  to  costs  by  entering 
into  the  consent  rule ;  and  by  The  Common  Law  Pro- 
cedure Act,  1852,  15  &  16  Vict  c.  16.  ss.  185,  186,  the 
costs  of  an  ejectment  follow  the  judgment  (i).     Even 
assuming,  however,  that  the  plaintiff,  if  successful,  would 
have  been  deprived  of  costs  as  against  JbiAyiu,  the  defen- 

(a)  6  Bitiff,  668. 

{b)  The  case  where  both  parties  appear  at  the  trial  and  the  plaintiff 
is  nonsuited,  is  not  provided  for  bj  the  Act ;  but  rule  29  of  the  Pleading 
Kules,  Hil.  T.  1853,  entitles  the  defendant  in  such  a  case  to  judgment 
for  his  costs. 
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dants  are,  neverthelesSi  now  entitled  to  their  costs  as  ]S60. 
against  the  plaintiff.  Stat.  4  Jac,  1.  c.  3,  s.  2.  relates  to  cobbktt 
the  class  of  actions  in  which,  in  general,  the  plaintiffs  'vT'heelbb 
would  be  entitled  to  recover  costs ;  not  to  any  particular 
action  the  individual  plaintiff  in  which  would  be  entitled 
to  costs  against  the  individual  defendant.  The  Statute 
of  Gloucester  (6  Ed.  l.c.l.  s.  2.)  having  given  costs  to 
a  successful  demandant  in  ejectment,  and  stat.  23  JET.  8. 
c.  15.  having  given  a  defendant  costs  upon  the  nonsuit  of 
the  plaintiff  in  actions  of  debt,  trespass  upon  the  case, 
detinue,  account,  &c.,  the  object  of  the  statute  of  James 
was  to  put  on  the  same  footing  actions  of  trespass  and  ac- 
tions of  ejectione  firmse,  and  many  other  actions  real  and 
personal  which,  as  the  preamble  to  sect.  2  recites,  were 
'^  within  the  same  mischief  as  the  said  other  actions  were 
at  the  common  law,  and  yet  were  omitted  out  of  the  provi- 
sion of**  Stat  23  H.  8.  c.  15.  Inasmuch,  therefore,  as  eject- 
ment is  one  of  the  class  of  actions  in  which,  in  general, 
a  successful  plaintiff  is  entitled  to  costs,  the  statute 
of  James  makes  him  liable  to  costs  if  unsuccessful  Stat. 
3  G.  4.  c.  126.,  by  sects.  47  and  48,  assumes  the  right  of 
a  mortgagee  to  recover  the  toll-gates  in  ejectment,  and  to 
keep  possession  of  them  and  receive  the  tolls,  until  he 
shall  have  received  the  full  sum  due  on  his  mortgage, 
with  interest  and  costs ;  the  latter  section  rendering  him 
liable  to  a  penalty  if  he  retains  such  possession  longer 
than  is  necessary  for  that  purpose.  There  is  nothing  in 
the  Act  to  restrict  his  right  to  costs  in  any  case.  The 
present  plaintiff,  therefore,  who  sues  as  the  executor  of 
a  mortgagee,  is  a  plaintiff  who,  within  the  plain  meaning 
of  Stat  4  Jac.  1.  c.  3.  s.  2.,  *'  might  have'*  had  **  costs,  if 
in  case  judgment  should**  have  been  ''given  for  him." 
By  Stat  7  &  8  C  4.  c.  24.  s.  3.  it  is  enacted  that  execu- 
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1860.        tion  shall  uot  *<  issue  against  the  goods  and  chattels  of 
CoBBBTT      ®"y  trustee"  of  a  turnpike-road,  "  by  reason  of  his  having 
Wheelbr.     ^^^^^  ^s  such  trustee,  or  having  signed  or  authorized  or 
directed  any  contract  or  security  to  be  entered   into 
relating  to  any  such  road,  unless  in  such  contract  or 
security  such  trustee  shall  have  in  express  words  ren- 
dered himself  so  personally  liable.'*    That  enactment, 
however,  cannot  apply  to  the  case  of  a  trustee  coming  in 
voluntarily  to  defend  an  action  of  ejectment ;  and,  even 
if  it  did,  would  not  prevent  a  successful  plaintiff  from 
>         recovering  his  costs,  though  it  would  preclude  him  from 
enforcing  his  right    to   them    against    the    individual 
trustee.    (He  was  then  stopped.) 

The  plaintiff,  in  person,  contr4.  Stat  4  Jac.  1.  c.  8. 
8.  2.  gives  defendants  costs  against  a  nonsuited  plaintiff 
only  in  cases  where  the  plaintiff,  had  be  succeeded, 
would  have  had  costs  against  each  particular  defendant. 
And  fVormtcell  v.  Hailstone  (a)  shews  that  I  should  not, 
if  successful,  have  been  entitled  to  costs  against  the 
defendant  Jerikyns. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  nile 
must  be  dischai^ed.  The  question  is,  whether  the  case 
falls  within  stat.  4  Jac.  1.  c.  3.  $.  2.  And  the  first  point 
is,  whether  the  words  of  that  enactment,  "  Any"  "  action 
whatsoever,  wherein  the  plaintiff  or  demandant  might 
have  costs  (if  in  case  judgment  should  be  given  for  him),** 
are  meant  to  apply  to  the  general  class  of  actions  in 
which  a  plaintiff,  if  successful,  gets  his  costs ;  or  to  each 
particular  action  only,  in  which,  under  the  particular 
circumstances  of  the  case,  the  plaintiff  would  be  entided 
to  costs.  I  think  it  is  a  very  grAve  question  whether 
Mr.  Lush's  is  not  the  proper  construction  of  the  statute, 
(a)  62?%.  6C8. 


Whbbler. 
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But  I  will  assume,  for  the  purposes  of  the  argument,  ]S60. 
that  the  plaintiff's  is  the  true  construction ;  and  that  it  Cobdktt  ~ 
is  a  condition  to  the  liability,  under  the  statute,  of  a 
nonsuited  pkintiff  to  pay  costs,  that  the  defendant  in 
the  particular  action  would  have  been  liable  to  pay  costs 
if  defeated.  The  question  then  arises,  whether  immunity 
against  costs  would  have  been  given  to  the  present  de- 
fendants, if  defeated^  by  The  General  Turnpike  Act, 
3  G.  4.  c.  126.  s.  74.:  upon  which,  and  upon  fVormweU 
V.  HaUtttmeifl)  decided  under  it,  Mr.  Cobbett  relics. 
Had  it  been  necessary  in  the  present  case  to  determine 
what  is  the  effect  of  that  enactment,  I  should  have 
wished  to  review  that  decision ;  for,  as  at  present  advised, 
it  appears  to  me  that  when  the  statute,  after  giving  a 
right  of  action  against  a  nominal  defendant,  as  repre- 
senting the  trustees  of  a  turnpike  road,  goes  on  to 
provide  that  such  a  defendant  shall  be  reimbursed,  out  of 
the  funds  belonging  to  the  road,  all  such  costs^  charges, 
and  expenses  as  he  shall  be  put  to,  or  become  charge- 
able with  or  liable  to,  by  reason  of  his  being  made 
defendant,  the  effect  is  not  to  dispossess  the  adverse 
party,  the  plaintiff,  of  his  right  to  execution  against  the 
defendant,  but  merely  to  give  the  latter,  after  payment 
of  the  damages  and  costs  recovered  against  him,  a  right 
to  compensation  out  of  the  corporate  funds  of  the  body 
which  be  has  represented  in  the  action.  It  is  not,  how- 
ever,  necessary  to  decide  that  question  here.  Making 
the  further  assumption,  for  the  purposes  of  the  argu- 
ment, that  fyormtoelly.Haibtane{a)  was  rightly  decided, 
we  have  still  to  consider  the  language  of  the  statute  of 
James.  Making  every  assumption  in  favour  of  the  plain- 
tiff, the  question  comes  back  to  this ;  whether  the  action 
(a)  6i?%.G68. 
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1860.       is  one  in  which  he  might  have  bad  coats  if  jodgioent 
CoBBBTT      h&d  been  given  for  him :  for,  if  so,  he,  being  n<»isuited^ 
Wheelbb.     ^^  liable  to  costs  under  stat  4«7ac.  ].  c.  3.  ^  2.     Now 
it  is  clear  that  the  plaintiff,  had  he  Bocceeded  in  th« 
action,  might  have  had  costs.     Stat  3  Cr.  4.  c    I2& 
contains  a  special  provision^  in  sect  48,  &om  which,  it  is 
plain  that  the  Legislature  intended  a  mortgagee  of  tolls 
to  recover,  in  ejectment,  not  his  debt  and  interest  only, 
but  costs  also ;  inasmuch  as  he  is  thereby  rendered  liable 
to  a  penalty  only  in  case  he  keeps  possession  of  the  toll- 
gates  and  receives  the  tolls  longer  than  is  necessary  to 
satisfy  him  his  principal  with  interest  and  costs.     The 
case,  then,  falls  within  stat  4  Jac.  1.  c.  3.  «•  2.,  even  if 
that  statute  is  construed  in  the  restricted  sense  of  its 
applying  to  particular  actions  only,  in  which  the  individual 
plaintiff  would,  if  successful,  have  been  entitled  to  costs ; 
for  Mr.  Cobbett,  if  successful,  would  have  been  so  entitled 
under  Stat  3  G.  4.  c.  126,  f.48.,  and  could  have  enforced 
his  right  by  the  specific  mode  of  taking  possession  of  the 
toll-gates  and  receiving  the  tolls.     Another  very  serious 
difficulty  stands  in  the  plaintiff's  way,  which  has  hardly 
been  sufficiently  referred  to ;  namely,  that,  in  addition 
•to  Jenkyns,  a  trustee  of  the  road,  the  keepers  of  the  toll- 
gates  are  also  defendants ;  and  that  there  is  no  pretence 
for  saying  that  they,  at  all  events,  would  not  have  been 
liable  to  pay  the  plaintiff's  costs,  had  he  succeeded. 
Either  stat.  3  (7.  4.  c  126.  #.  48.  is  an  answer  to  the 
plaintiff's  contention,  or,  if  it  is  not,   the  fact  that 
several  of  the  defendants  would  have  enjoyed  no  immu- 
nity from  costs,  if  defeated  in  the  action,  is  as  complete 
an  answer. 

(WrauTMAN  J.  was  absent.) 
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Hill  J.  I  am  of  the  same  opinion.  The  argument 
of  the  plaintiff  is»  that  a  plaintiff  who  is  nonsuited  is 
liable  to  costs  only  if  the  particular  action  be  one  in 
which  be  would,  if  successful,  have  recovered  co^ts. 
Assuming  (which  I  by  no  means  admit)  that  that  is  the 
proper  constructiou  of  the  statute  of  James,  the  plaintiff 
must  still  fail;  because,  had  he  succeeded,  he  would 
have  been  entitled  to  recover  both  damages  and  costs. 


1860. 


COBBBTT 

V. 

Whcxleb. 


Blackburn  J.  concurred. 


Rule  discharged. 


The  HuNGERFOBD  MARKET  Company  against  The  Tuesday, 

Novembtr  1 3t  h . 

MondttVf 

Novmber2mi, 


City  Steamboat  Company  (Limited). 


^PHIS  was  an  action  brought  fo^  the  recovery  of  tolls  a  Compainr 
payable  for  and  in  respect  of  passengers  embarked  statate  to  take 

tolls  in  retiiTD 
for  a  public 
service  is  not  bound,  independently  of  express  enactment,  to  exact  the  same  tolls  from 
all  persons  alike ;  but  is  at  liberty  to  remit  tbe  tolL«),  or  any  portion  of  them,  to  particular 
persons,  at  its  pleasure  and  discretion. 

Stat.  11  Cr.  4.  c.  Ixx.,  by  which  plaintiffs,  a  market  Company,  were  incorporated,  by 
sect.  76  empowered  them  to  take  from  the  master  of  any  steamboat  "  in  respect  of  every 
passenger  landing  on  or  embarking  from  the  wharf  or  causeway"  authorized  by  tbe  Act 
to  be  made,  "the  "  tolls'*  **  which"  should  "at  any  time  or  from  time  to  time  be  fixetl 
aod  appointed  by"  ptlaintiiis,  not  exceeding  2d.  for  each  passenger.  A  subsequent  Act, 
^^1  W.  4.  c,  cxxxiii.,  incorporating  another  Company  fir  the  purpose  of  building  a 
bridge  from  plaintiffs'  market  over  the  Tkameft^  by  sect  53  authorized  plaintifis  to  levy 
the  same  tolls  for  passengers  landing  on  or  embarking  from  the  nortnem  pier  of  the 
intended  bridge  which  stat.  11  G.4.  c.  Ixx.  $.  76.  had  empowered  them  to  levy.  And 
by  sect.  125  it  was  enacted,  that  "  the  tolls  to  be  taken  by  virtue  of"  the  "  Act  should 
at  all  times  be  charged  equally,"  and  that  every  "reduction  or  advance  of"  them  should 
"eitend  to  all  persons  wnatever  using  the  said  bridge." 

Plaintiffs,  after  the  bridge  had  been  built,  fixed  and  appointed  the  toll  to  be  received 
"under  the  76th  clause  of  their  "Act  of  incorporation,  from  the  master  of  every  steam- 
boat" "  in  respect  of  every  passenger  landing  on  or  embarking  from"  the  northern  pier,  at 
2^.  But  by  agreement  witn  defendants,  a  steamboat  Company,  they  charged  defendants 
atoll  of  is.  Ad.  per  100  of  their  passengers ;  and,  by  agreement  with  another  steamboat 
Company,  charged  that  Company  a  lower  toll  of  \d.  per  dozen  of  their  passengers. 
Passengers  landing  on  or  emoarKing  from  the  northern  pier  from  or  on  to  steaml^ts 
used  no  other  portion  of  the  bridge  than  the  novthem  pier,  which  abutted  on  plaintiffs' 
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1860.        and  disembarked  from  and  on  a  float  of  the  plaintiflTsy 
HuHOERFOBD    attachcd   to   the   northern   pier  of  the   Charing   Cross 
Company      Bridge^  on  to,  and  from  steam  vessels  belonging  to  the 
defendants* 


T. 
CiTT 

Steamboat 

Compaoj. 

Plaintiffii 
ha^ang 
brought  this 
action  to  re- 
cover from 
defendants 
arrears  of  toll 
for  passengers 
at  the  rate 
a^ed  upon 
with  defend- 
ants: held, 
that  plaintiffi 
were  entitled  • 
to  recoTor  the 
full  amount. 
That  Stat. 


By  consent,  and  bj  order  of  Blackburn  J.,  the  follow- 
ing case  was  stated  for  the  opinion  of  the  Court,  without 
pleadings. 

The  plaintiffs  are  The  Hungerford  Market  Company^ 
named  in  and  incorporated  bj  stat  11  &•  4.  c.  Ixx.,  a 
local  Act,  intituled  **  An  Act  to  incorporate  certain  per- 
sons, to  be  called  *  The  Hungerford  Market  Company, 
for  the  re-establishment  jof  a  Market  for  the  sale  of  6sh, 
poultry,  and  meat,  and  other  articles  .of  general  con- 
sumption and  use,  and  for  other  purposes."  In  pur- 
suance of  that  Act  the  plaintifis  erected  and  built  the 
\\G,i.c.\jji.  new  market,  market  house,  shops,  wharfe,  and  other 
hereditaments   thereby  authorized    to    be    made    and 


an  equality 
clause,  re- 
quiring plain- 
tdSs  to  cnarge 
the  fixed  and 
appointed  toll 
in  full  for  each 


erected.  The  plaintiffs  also,  pursuant  to  that  Act, 
erected  and  made  the  wharf  or  causeway  by  that  Act 
authorized  to  be  so  erected  and  made. 

By  the  76th  section  of  that  Act  it  is  enacted,  **  That 
as  soon  as  the  said  new  market,  market  house,  shope. 


passenger ; 
but  that  it 
directed  the 
toll  to  be  fixed 

and  apfK)inted    wharfs,  and  Other  hereditaments,  or  any  part  of  the 
order  that  the    same,  shall  be  erected,  made,  and  completed,  it  shall 


public  might 
kn 


and  may  Jbe  lawful  for  the  said  Company  and   their 


know  the 

th^eovM^e    Bi^cc^ssors  to  have,  hold,  and  keep  the  said  Market  for 

M^^eaTme^   the  purposes  aforesaid,  from  thenceforth  for  ever,  upon 

plaintiffs'  every  day  in  the  year,  (except  Sunday^  Good  Friday^ 

or  remit  the      and  Christmas  Day,)  and  also  bv  themselves,  or   any 
toU,  ifit  .  -^  ^  •  -^ 

otherwise         of  their  collectors,  farmers,  oBBcers,  or  servants,  to  ask, 

existed,  whoUj 

untouched. 

That  in  the  absence  of  an  pqualitj  clause  in  that  Act  such  right  did  exist,  and  was  not 

abrogated  by  stat  G  &  7  W.  i.  e.  cxxxiii.  s,  125.,  that  enactment  applying  only  to  tolls 

taken  by  the  bridge  Company  for  the  use  of  the  bridge,  and  not  to  tne  tolls  taken  by 

plaintimi. 
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demand^  recover,  receive,  and  take  of  and  from  all  and        I860. 
1  every  persons  and  person  exposing  or  offering  for  sale  or  Hukokriobd 

selling  any  meat,  fish,  poultry,  vegetables,  fruit,  or  other      Compwy 
proyisions,  or  any  hay,  straw,  malt,  meal,  grain,  or  other        q'^.^ 
commodities  whatsoever,  or  who  shall  rent,  use,  or  hire     ^^^^j^ 
any  stall   or  standing  place   in   any  part  of  the  said 
market,  and  also  from  all  and  every  person  and  persons 
who  shall  embark  or  land  from  or  upon  the  said  wharfs 
any  goods,  wares,  or  merchandises,  hay,  straw,   malt, 
meal,  grain,  meat,   fish,  poultry,   vegetables,  fruit,   or 
other  provisions  or  commodities,  (except  in  respect  of 
such  last  mentioned  articles  as  shall  be  landed  to  be  sold 
in  the  said  market,)  and  also  from  the  master  of  any 
steam  and  other  passage  boats  and  vessels  in  respect  of 
every  passenger  landing  on  or  embarking  firom  the  wharf 
or  causeway  by  this  Act  authorized   to  be  erected  or 
made,  the  several  rents,  tolls,  stallages,  wharfages,  or 
sums  of  money  which  shall  at  any  time  or  fit>m  time  to 
time  be  fixed  and  appointed  by  the  said  Company  or 
their  successors,  or  by  their  directors,  to  be  paid  for  the 
same,  according  to  but  not  exceeding  the  several  rcnts^ 
tolls,  stallages,  wharfages,  or  sum  or  sums  of  money  men- 
tioned and  specified  in  the  second  and  third  schedules 
to  this  Act  annexed ;  any  charter,  statute,  usage,  or  cus- 
tom to  the  contrary  thereof  in  anywise  notwithstanding." 
The  toll  or  sum  mentioned  and  specified  in  the  second 
schedule  to  the  said  Act  annexed,  as  payable  in  respect 
of  passengers  landing  on  or  embarking  from  the  wharf 
or  causeway,  is  thus  described   and    stated    therein, 
namely,  '*  On  steam  and  other  passage  boats  and  vessels, 
according  to  the  number  of  passengers  which  shall  land 
on  or  embark  fi*om  the  wharf  or  causeway,  at  and  after 
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HlRNiaBfOB* 


Gompeny 

Ciw 

SssamboAt 

CVm^aoy. 


the  rate  of  and  for  each  and  every  passenger,  2d.  Which 
toll  to  be  paid  by  the  master  of  snch  vessel.'* 

After  the  making  of  the  said  wharf  or  causeway,  stat. 
6&  7  fyi4.  tf.  cxxxiii.^  a  local  Act,  was  passed^  intituled 
**  An  Act  fur  building  a  foot  bridge  over  the  river 
Tltames  from  Hungerford  Market  in  the  parish  of 
Smnt  Martin  m  the  Fiekb  in  the  county  of  Middlesex 
to  the  opposite  shore  in  the  parish  of  Lambeth  in  tke 
county  of  Surrey^  and  for  making  siutable  approaches 
thereto."  Sect.  58  of  that  Act  is  as  follows  :*-**  And 
whereas  under  and  by  virtue  of  the  Act  incorporating 
the  said  Hungerford  Market  Company"  (the  plaintiflls) 
'^  the  said  Company  are  authorized  and  empowered  to 
receive  certain  tolls  for  or  in  respect  of  passengers  and 
of  baggage  landing  on  or  embarking  fronr)|  or  landed  on 
or  embarked  from  the  wharf  or  causeway  of  the  said 
market:  And  whereas  it  is  in  contemplation  that  the 
northern  pier  of  the  said  intended  bridge  shall  be  ond 
constitute  a  landing  place  for  passengers,  instead  of  or 
in  addition  to  the  said  wharf  or  causeway ;  be  it  there^ 
fore  enacted,  that  it  shall  and  may  be  lawful  for  the  said 
Hungerford  Market  Company  to  levy  and  receive,  for  or 
in  respect  of  each  passenger  and  all  baggage  embarking 
or  disembarking  from,  or  landed  at  or  embarked  from 
or  on  the  said  pier  or  landing  place,  or  any  float  attached 
thereto,  tolls  of  the  same  amount  as  the  Ihmgerford 
Market  Company  are  authorized  to  take  by  the  said  Act 
so  incorpcMrating  the  said  Hungerford  Market  Cooipauy 
in  respect  of  passengers  embarking  or  disembarkings  and 
of  all  baggage  landed  at  or  embarked  from  the  said 
wharf  or  causeway,  with  such  and  the  same  rights^  pcivi* 
leges,  powers,  authorities,  and  remedies  aaare  now  poa* 
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seased  or  capable  of  being  exercised  by  the  aaid  Hunger-       IS60. 
ford  Market  Csmpamf  in  respect  of  the  tolls  now  payable  HimoMifoKB 
to  iheiD  in  respect  of  their  said  'wharf  or  causeway,  as  if     Habubt 
the  said  pier  was  part  and  parcel  of  the  said  wharf:  ▼• 

Provided  always,  that  nothing  herein  contained  shall  Stvamboat 
authorise  or  empower,  or  be  deemed  or  construed  to  ^^ 
authorize  and  empower,  the  landing,  embarking,  or  dis- 
embarking of  any  goods,  wares,  or  merchandize,  or 
articles  of  trade  or  business,  at  the  aforesaid  pier  of  the 
said  intended  bridge,  without  the  special  consent  in 
writing  of  the  said  Suspension  Foot  Bridge  Company." 

The  bridge  authorised  by  that  Act  to  be  built  has 
been  so  bnilt,  and  b  commonly  called  or  known  as  the 
Charing  Cross  Bridge.  The  northern  pier  of  the  said 
bridge  has,  by  means  of  a  float  attached  thereto  by  the 
plaintiffs,  been  constituted  a  landing  place  for  passengers 
embarking  or  disembarking  from  and  on  the  said  float. 

The  directors  of  The  Hungerford  Market  Company 
(the  plaintifls),  after  the  said  pier  had  been  made  and 
float  attached,  namely,  on  17  th  il/ay,  1659,  passed  the 
following  resolution  :  **  Resolved,  that  the  amount  of  toll 
to  be  demanded,  received  and  recovered  by  this  Com- 
pany, under  the  76th  clause  of  their  Act  of  incorpora- 
tion, from  the  master  of  every  steamboat  and  vessel,  in 
respect  of  every  passenger  landing  on  or  embarking 
from  this  Company's  landing  place,  shall,  on  and  after 
the  Ist  day  of  June  next,  be  the  sum  of  twopence;  but 
that  this  resolution  shall  be  subject  tu  such  modifications 
OS  may  have  been  agreed  on,  or  may  hereafter  be  agreed 
upon,  in  any  particular  cases,  between  this  Company 
and  the  owners  or  proprietors  of  steamboats  or  vessels." 
And  the  said  directors  accordingly  fixed  and  appointed 
that  toll  to  be  paid  and  taken,  as  so  resolved  on. 
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Some  years  ago,  it .  was  agreed  between  the  plaintiiii 
HuMoxKfOBD  A"^  ^^^  defendanls^  that  the  defendants  should  pay  the 
Company      ^^"^  ^^'  ^'  passengers  landing  or  embarking  from  their 
^^^^        steamboats  on  the  plaintifis'  float;  and  the  defendants 
STii^MBOAi    have  accordingly  for  several  years  paid  the  plaintiffs  the 
tolls  for  such  passengers.    The  rate  of  tolls  charged  by 
the  plaintiffs^  and  paid  by  the  defendants,  has  varied 
from  4c.  2<f.  per  100   passengers,  to  U.  Ad.  per  100 
passengers,    which    is  the    last  rate  paid  by  the  de- 
fendants ;  and  at  this  rate  the  payments  would  amount 
to  about  400/.  a  year.    The  fares  chaiged  by  the  de- 
fendants to  the  passengers  in  their  steamboats  are  very 
low,  being  only  Id.  or  2d*,  according  to  distance.     The 
claim  for  reduction  in  tolls,  made  by  the  defendants 
from  time  to  time,  was  based  upon  the  reductions  made 
by  them  in  their  passengers'  &re8.    It  was  also,  some 
years  ago,  agreed  between  the  plaintiffs  and  The  London 
and  WestminsUr  Steamboat  Company,  who  have  always 
paid  the  tolls  to  the  plaintiffs  for  their  passengers^  that 
the  plaintifis,  instead  of  being  paid  2d,  for  each  pas- 
senger embarked  or  disembarked  from  that  Company's 
steam  vessels  from  and  on  the  said  float,  should  be  paid 
by  the  said  Company  no  more  than  Id.  for  each  and 
every  dozen  passengers  embarked  or  disembarked  from 
the  steam  vessels  of  the  said  Company  from  and  on  the 
said  float     The  rate  of  toll  chaiiged  to  the  said  Com- 
pany has  varied  from  45.  2d.  per  100  passengers  to  \d. 
per  dozen  passengers,  and  this  lower  rate  of  toll  has 
been  paid  by  that  Company  for  their  passengers,  and 
accepted  by  the  plaintifls  throughout  the  period  during 
which  the  tolls  claimed  in  this  action  were  incurred. 
The  fare  charged  by  The  London  and  Westminster  Steam- 
boat  Company   to   their  passengers  is  uniformly  Id,, 
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whatever  may  be  the  distance    travened.    The  feire        23^^ 

chained  to  the  passengefs  by  the  boats  of  the  defend-  h,^^^~ 

ants,  for  the  distances  for  which  The  London  and  West-      Market 

Company 

minsUr  Steamboat  Company  charge  Id.,  is  the  same.  ^• 

Since  the  redaction  of  the  tolls  payable  to  the  plaintifis  Stiamboat 
by  The  London  and  Westminster  Steamboat  Company  to 
Id.  per  dozen  passengers,  several  thousands  of  passengers 
have  been  embarked  on  and  disembarked  from  the 
defendants'  steam  vessels  from  and  on  the  said  float; 
hot,  for  the  purposes  of  this  case,  it  is  agreed  that  the 
plaintifis  are  proceeding-  in  this  action  for  the  said  toll 
of  \s.  4rf.  per  100,  for  and  in  respect  of  only  10,000  of 
them  having  so  embarked  and  disembarked. 

The  defendants  have  refused  to  pay,  and  dispute  their 
liability  to  pay,  the  said  toll  of  Is.  4d.  per  100  passen- 
gers, on  the  ground  that  the  plaintifis  are  charging  them 
a  greater  amount  of  toll  than  they  charge  the  said 
London  and  Westminster  Steamboat  Company;  the 
plaintiffs  so  charging  the  defendants  with  the  said  toll 
of  Is.  4d.  for  each  and  every  100  passengers  so  em* 
barked  and  disembarked  on  and  from  the  defendants' 
steam  vessels,  and  charging  the  said  London  and  West- 
minster Steamboat  Company  with  the  said  toll  of  1</., 
only,  for  each  and  every  dozen  passengers  so  embarked 
and  disembarked  on  and  from  their  steam  vessels.  The 
defendants  dispute  their  liability  to  the  said  higher  toll, 
under  the  provisions  contained  in  the  125th  section 
of  Stat.  6  &  7  W.  4.  c.  czxziii.,  which  enacts  as  fol- 
lows.— '^  Provided  always,  and  be  it  further  enacted, 
that  the  tolls  to  be  taken  by  virtue  of  this  Act  shall  at 
all  times  be  charged  equally,  and  that  no  reduction  or 
advance  in  the  said  tolls  shall  either  directly  or  indirectly 
be  made  partially  or  in  favour  of  any  particular  person 
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or  Companj,  but  every  such  reduction  or  advance  of 
tolls  shall  extend  to  all  persons  whomsoever  using  the 
said  bridge^  anything  to  the  contrary  thereof  in  anywise 
notwithstanding.'*  The  plaintifis  contend  that  that  enact- 
ment does  not  extend  to  the  tolls  in  question. 

The  tolls  in  question  are  in  no  way  claimed  for  or  in 
respect  of  persons  using  the  bridge ;  but  (he  float  in 
question  is  attached  to  the  northern  pier  of  the  bridge^ 
and  there  is  no  access  to  it  from  the  land^  except  by 
passing  over  and  along  the  northern  end  of  the  bridge 
to  the  pier,  a  distance  of  400  feet  or  more,  and  down 
steps,  forming  part  of  the  pier,  to  the  float.  All  persons 
embarking  on  or  disembarking  from  the  defendants* 
steamboats,  at  the  float,  use  the  bridge  in  the  above 
manner  to  get  to  shore^  or  from  the  shore  to  the  steam- 
boats. 

The  plaintifis'  right  to  take  the  tolls  from  the  defend- 
ants was  admitted :  the  only  question  in  dispute  being, 
as  to  whether  or  .not  the  plaintiffs  are  bound  in  law  to 
charge  the  tolls  payable  for  steamboat  passengers  equally 
on  the  defendants'  Company  and  The  London  and 
Westminster  Steamboat  Company ,  under  the  circumstances 
stated. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  the  plaintiffs  were  so  bound.  If  the  Court 
should  be  of  opinion  in  the  negative,  judgment  was  to  be 
entered  for  the  plaintiffs ;  if  in  the  affirmative,  for  the 
defendants. 


Lushy  for  the  plaintiffs.  There  is  nothing  in  either  of 
their  Acts  to  impose  on  the  plainlifis  the  obligation  of 
charging  a  uniform  toll  to  both  the  steamboat  Companies 
\\\  respect  of  their  passengers.      By  the  original  Act, 


XXIV.  vicrroRiA. 


373 


11  Cr.  4.  c.  Ixx.,  sect.  76,  the  plainliffs  are  empowered  to        i860, 
charge,  in  respect  of  steamboat  passengers  landing  on  or  humoebford 
embarking  from  their  wharf  or  causeway,  the  tolls  *'  which      ^^^J^ 
shall  at  any  time  or  from  time  to  time  be  fixed  and         ^* 
appointed    by   the''    plaintiffs,    "not    exceeding    the"    Steamboat 
^<  tolls'*  specified  in  the  second  schedule  to  the  Act ;  t.e., 
not  exceeding  2d,  fdr  each  passenger.     Provided,  there- 
fore, the  plaintiffs  keep  within  that  limit,  they  may,  if 
they  think  fit,  charge  different  tolls  for  different  sets  of  - 
passengers.  [^Cockburn  C.  J.     Does  not  the  direction  in 
the  statute  that  the  tolls  are  to  be  "  fixed  and  appointed" 
seem  to  imply  that  a  uniform  toll  for  all  persons  is  to 
be  fixed  ?]    The  only  object  of  that  direction  is  to  inform 
the  public  what  the  toll  is,  and  to  let  them  see  that  it  is 
not  in  excess  of  the  amount  authorized  by  the  Act. 
There  could  be  no  objection  to  a  graduated  scale  of  tolls, 
within  the  maximum  limit,  for  different  classes  of  passen- 
gers.    [CockhumCS.  Can  the  plaintiffs  first  publicly 
fix  and  appoint  the  amount  of  toll,  and  then   make 
private   bargains   with   different  steamboat  companies 
varying  the  amount?     Hill 3.     If  so,  the  toll  is  fixed 
only  subject  to  some  future  private  bargain.     By  stat. 
11  Cr.  4.  c.  Ixx.  8.  76.  the  toll  is  to  be  paid  in  respect  of 
every  passenger  landing  or  embarking.]  The  toll  payable 
in  respect  of  each  passenger  is  that  which  the  plaintiffs 
choose  to  demand  in  respect  of  him.     The  effect  of 
sect.  53  of  the  later  Act,  6  &  7   ^.  4.  c.  cxxxiii.,  is 
merely  to  give  the  plaintiffs  the  same  right  to  levy  toll  in 
respect  of  steamboat  passengers  at  the  plaintiffs'  landing 
float,  which  they  had,  under  the  original  Act,  at  their 
wharf.     Both  Acts  are  alike  silent  as  to  any  necessity  for 
the  plaintiffs  to  charge  one  and  the  same  toll  for  every 
such  passenger.     The  other  side  will  rely  on  sect.  125 
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I860.  of  s^A^*  6  &  7  fF.  4.  c,  cxxxiii.     But  that  section  is  in 

HuxoEBFOBD  ^^rms  restricted  to  the  tolls  to  be  charged  to  persons 

Company  "Sing  the  bridge,  and  must  be  read  in  connection  with 

City  sects.  122,  123  and   124,  which  also  relate  to  such   tolls 

Stbamboat    exclusively.     Those  tolls  are  not  levied  by  the  plaintiffs. 
Company.  -^  -  r  » 

but  by  The  Hungerford  Bridge  Company,  The  omission  of 
the  Legislature  to  enact  an  equality  clause  with  reference 
to  the  tolls  to  be  charged  for  the  use  of  the  landing  float 
•  by  theplaintifS,  The  Hungerford  Market  Company ^  fur- 
nishes a  strong  argument  that  it  was  not  their  intention 
to  enforce  the  same  uniformity  of  charge  in  respect  of 
such  tolls.  It  must  also  be  remembered  that  these  tolls 
are  taken  by  the  plaintiffs  by  virtue  of  the  earlier  Act ; 
whereas  the  tolls  to  which  sect.  125  of  the  later  Act 
refers  were  first  imposed  by  that  Act. 

J.  Brotvn^  for  the  defendants.  Stat.  6  &  7  W.  4. 
c.  cxxxiii.  applies,  in  terms,  to 'Uhe  tolls  to  be  taken 
by  virtue  of*  that  Act ;  and  that  the  tolls  taken  by  the 
plaintiffs  in  respect  of  the  use  by  steamboat  passengers 
of  the  landing  float  are  such  tolls  is  shewn  by  sect.  53, 
which  first  empowered  the  plaintiffs  to  levy  them ;  the 
earlier  Act  making  tolls  payable  in  respect  of  the  use  of 
the  plaintiffs'  market  and  wharf  only.  It  is  the  usual 
practice  to  introduce  an  equality  clause  into  Acts  of 
Parliament  empowering  Companies  to  levy  tolls  upon 
the  public  ;  and  if  there  is  any  room  for  doubt  as  to  the 
extent  of  the  powers  so  conferred,  the  construction  of 
the  Act  most  beneficial  to  the  public  ought  to  be 
adopted;  Stockton  and  Darlington  Railway  Company 
V.  Barrett  (a),  Stourbridge  Canal  Company  v,  lfheeley{b)> 

(a)  8  Sc,  N,  B.  641.  (6)  2B.fAd.  792. 
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Assuming^  however,  that  the  plaintiflB  take  these  tolls  i860< 
by  virtue  of  the  earlier  Act  and  not  of  the  later,  there  huhgkb»ord 
is  enough  in  the  earlier  Act,  though  it  does  not  contain 
an  express  equality  clause,  to  impose  on  them  the  duty 
of  charging  a  fixed  toll  to  all  persons  alike.  Sect  76 
empowered  them  to  charge,  in  respect  of  every  passenger 
landing  on  or  embarking  from  the  wharf  or  causeway 
authorized  by  sect.  69  to  be  made,  the  tolls  to  be  from 
time  to  time  fixed  and  appointed  by  the  plaintifls  to  be 
paid  for  the  same ;  by  which  must  have  been  intended 
fixed  and  uniform  tolls  payable  by  or  for  every  passenger 
alike.  Although  the  rate  of  toll  might  be  fixed  from 
time  to  time,  there  were  not  to  be  different  rates  in 
existence  at  one  and  the  same  time.  If  the  plaintiffs 
kave  the  power  of  charging  all  but  one  favoured  steam- 
boat Company  a  maximum  toll,  and  that  Company  a 
toll  of  a  nominal  amount,  they  can  practically  give  the 
favoured  Company  a  monopoly  of  the  use  of  the  pier, 
by  cbaiging  all  others  so  high  a  rate  of  toll  as  virtually 
to  exclude  them  from  it.  Although  no  decision  precisely 
in  point  with  the  present  case  can  be  found.  Rex  v. 
Trustees  of  the  Bury  and  Strattan  Roads  (a)  is  very 
analogous.  There,  the  trustees  of  a  turnpike  road,  were 
authorized  by  their  Act  to  take  at  each  and  every  of  the 
several  and  respective  turnpike  gates  erected  on  the 
road  certain  specified  tolls.  By  another  section  it  was 
made  lawful  for  them,  at  a  meeting  to  be  holden  for  that 
ptirpose,  whereof  notice  in  writing  was  to  be  affixed  on 
all  the  turnpike  gates  erected  on  the  road,  to  lessen  and 
^uce,  and  again  to  raise  and  advance,  all  or  any  of  the 
tolls  thereby  granted;  and  such   tolls,  so  reduced  or 


(a)  4  J?.  4'  C.  361. 
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advanced,   were  to  be  collected  as  the  tolls    thereby 
granted.     It  was  held  that,  nnder  this  Act,  the  trustees 
were  authorized  to  redtice  or  advance  any  one  of  the 
four  descriptions  of  tolls   at  all  the  gates,  but  not  (o 
reduce  or  advance  them  at  one  gate  and  not  at  another. 
Bayley  J.,  in  delivering  judgment,  said  : — "  It  seems  to 
me  to  be  quite  clear,  adverting  to  the  Act  of  Pariiament, 
that  the  power  to  reduce  the  tolls  is  only  to  reduce  them 
at  all  the  different  gates.    The  Act  imposes  four  descrip- 
tions of  tolls  to  be  taken  at  each  and  every  of  the  several 
and  respective  turnpike  or  toll  gates.     The  first  upon 
every   horse,  mule,  or  ass  drawing  any  description  of 
carriage ;  the  second  upon  the  same  class  of  animals  not 
drawing ;   the  third  upon  every  drove  of  oxen,  cows, 
calves,  &c. ;  the  fourth  upon  every  drove  of  hogs,  swine, 
&c.    It  is  clear,  therefore,  that  in  the  first  instance  there 
was  to  be  one  uniform   rate  of  tolls  at  all  the   gate& 
That  must  have  been  the  understanding  of  the  inhabi- 
tants near  the  road  at  the  time  when  they  consented  to 
have  the  turnpike  gates  erected.    Then  there  is  a  pro- 
vision for  reducing  and  advancing  all  or  any  of  the  tolls, 
and  that  provides  that  notice   of  the  meeting  of  the 
trustees  to  be  convened  for  that  purpose  shall  be  affixed 
on  all  the  toll  gates,  and  that  the  tolls  so  reduced  or 
advanced  are  to  be  collected  as  the  tolls  thereby  granted. 
Now  I  think  that,  as  the  notice  is  to  be  fixed  upon  all 
the  gates,  and  as  the  toll  granted  by  the  Act  of  Parlia- 
ment was  one  imiform  toll  to  be  collected  at  all  the 
gates,  the  Legislature  must  have  intended  to  give  the 
trustees  power  to  reduce  or  advance  all  the  lolls,  or  any 
one  of  the    four  descriptions  of  tolls   which  they  are 
niithorized  by  the  former  clause  to  take  at  all  the  gates, 
but  that   they  did  not  intend  to  give  them  {lower  Co 
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reduce  of  advance  the  toUa  at  one  gate  and  not  at        IB60. 

another.      I  think  if  they  had  intended  to  give  the  HuwawiFoaD 

trustees,  such  a  power,  they  would  have  introduced  an      Maekbi 

express  claose  into  the  Act  of  Parliament  for  that  pur<-     „  Citt 

*^  '  Stbamboat] 

pose^"      These  observations   are  stropg^y  in  favour  of     Gompaay; 

the  defendants  in  the  present  case;  especial^  as  the 
plainti£bare  required,  by  stat.  11  6«  4.  c*  Ixx.  <«  80., 
to  *'  set  op  and  maintain  in  some  conspicuous  part  of 
the" /'market  a  table  of  (he  toUsi  wharfage,  and  stallage  to 
be  taken. by  virtue  of"  that  Act.  In  Lees  v.  The  Man* 
Chester  and  Askton  Canal  Company  (a)  the  defendants 
were  empowered  by  statute,  to  take  rates,  not  exceeding 
a  maximom  per.  ton  per  miley  upon  coal;  and  to  reduce 
the  rates  at  a  general  meeting  of  their  proprietors  held 
after  notice^  and  with  the  consent  of  a  majority  in  value 
of  8uc:h  proprietors.  The  defendants  made  a  contract, 
but  not  at  a  general  meeting,  whereby  they  agreed,  for 
(certain  considerationsi  to  carry  coal?  for  certain  indi- 
viduals at  a  lower  rate  than  .that  fixed ;  and  thi?  contract 
was  held  to  be  illegal  and  void.  Lord  EUenhorough 
C.  J^  in  delivering  the  considered  judgment  of  the 
Court,  said: — "The. public  have  an  interest  that  the 
canal  shall  be  kep^t  up»  and  whatever  has  a  tendency  to 
bring  it  into  hazard  is  an  encroachment  upon  their  right 
in  it.  They  have  also  an  interest  that  the  tolls  sh^ll  be 
equal  upon  all;  for  if  any  are  favourecl,  the  induoement 
to  the  Company  to  reduce  the  tolls,  generally,  below 
the  stetute  rate  is  diminished.  But  as  it  is  sufficient  in 
tins  case  to^  ^ay  that  this  bargain  is  not  binding  upon 
the  Company  of  proprietors,  inasmuch,  as  it  abridges 
tbeir  riglitaii]<a  w^ay  tb^  st^tvites  do  n,ot  warrant,  it  is 
UQueces^ry  to.  give.  <^a  opinion  wbetber  i(  so  interferes 
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Lush,  in  reply.     [The  Court  stated  that  they  were 
agreed  in  his  favour)  on  the  point  that  stat.  6  &  7  H^.  4. 
c.  cxzxiii.  s.  125.  did  not  apply  to  the  tolls  taken   by 
the  plaintifis.]     There  is  no  analogy  between  the   pre- 
sent case  and  Rex  v.  Tnutees  of  the  Bury  and  Strata 
ton  Roads  (a).    That  decision  turned  on  the  construction 
of  the   particular  tnmpike  Act  involved,  and  has    no 
general  application.     \Hill  J.   Turnpike  trustees  have 
power,  under  their  Acts,  to  compound  with  individuals 
for  tolls.     Do  you  say  that  the  plaintiffs,  in  the  absence 
of  an  express  statutory  power  to  that  effect,  are  at  liberty 
to  reduce  their  tolls  in  favour  of  particular  persons?] 
Yes^  in  the  absence  of  an  express  prohibition  in  their 
Act.     Stat.  11  G.A,  c,  Ixx.  s.  76.  cannot  be  converted, 
by  any  ingenuity  of  argument,  into  an  equality  clause. 
A  direction  not  to  take  more  than  a  fixed  toll  in  respect 
of  each  passenger  is  not  equivalent  to  a  direction  not 
to  take  less  than  that  toll  in  respect  of  any  passenger. 
The  matter  therefore  stands  thus  :  that  the  Legislature, 
having  imposed  no  equality  clause  by  that  Act  on  the 
plaintifft,  by  the  later  Act,  6  &  7  W'.  4.  c.  cxxxiii.,  did 
impose  an  eqnality  clause  (sect  125)  on  The  Hunger- 
ford  Bridge  Company^  but  not  on  the  plainliflfe  ;  thereby 
shewing  an  obvious  intention  to  leave  the  plaintiffs  as 
unfettered  in  this  Vespect  as  before. 

Cur.  adv,  vult. 


CocRBURN  C.  J.  now  delivered  the  judgment  of  the 
Court  (b).    The  facts  of  this  case  are  as  follows.     The 

(a)  4B.^C.  361.  (6)  Cockhum  C.  J.,  Hill  and  Blackhim  Jn, 
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Hungerford  Market  Company    were,  by    their   Act  of        I860, 
incorporation,  11  G.  4.  c.  Ixx.  (a),  empowered  to  take,  in  H^ognp^j^n 
respect  of  commodities  embarked  or  landed  at  a  wharf  to      Com""' 
be  erected  by  them  under  the  powers  of  the  Act,  as  also  ▼• 

from  the  masters  of  all  steamers  or  passage  boats  in  respect     Steamboat 

CompanT. 
of  passengers  embarking  or  landing  at  such  wharf,  such 

tolls,  within  the  maximum  specified  by  the  Act,  as  should 

at  any  time  or  from  time  to  time  be  fixed  and  appointed 

hj  the  (yompany.  An  Act  was  subsequently  passed,  6  &  7 

W,  4.C.  cxxxiii.,  for  building  a  foot  bridge  over  the  Thames 

from  Hungerford  Market.     The  53rd  section  of  that  Act, 

after  reciting  the  foregoing  provision  of  The  Hungerford 

Market  Act,    and   that  it  was  contemplated   that   the 

northern  pier  of  the  bridge  should  be  a  landing  place 

for  passengers,  instead  of,  or  in  addition  to,  the  wharf, 

empowered   The  Hungerford  Market  Company  to  levy 

and  receive,  in  respect  of  all  passengers  and  baggage 

embarking  or  disembarking  at  the  said  pier  or  landing 

place,  or  any  float  attached  thereto,  the  same  tolls  as 

they  were  empowered  to  take  at  their  wharf  under  the 

former  Act.     The  bridge  having  been  built,  and  the 

northern  pier  having  been  used  as  a  landing  place.  The 

Hungerford  Market  Company  have  fixed  and  appointed 

the  rate  of  tolls  to  be  paid,  conformably  to  the  require* 

mentof  Stat.  11  GA.  c,  Ixx.:  but  they, in  practice,  make 

a  distinction  between  different  steamboat  Companies; 

chai]giDg  a  higher  rate  of  toll,  though  not  exceeding  the 

amount  fixed,  to  those  who  charge  a  higher  fare  to  pas- 

sepgers,  and  a  proportionately  lower  toll  to  those  who 

carry  passengers  at  a  cheaper  rate;  with  the  object,  as 

they  allege,  of  encouraging  the  cheaper  rate  of  conveyance 

in  order  to  attract  a  greater  number  of  passengers,  and 

(a)  S«»ct.76. 
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thereby  to  increase  their  revenue.     The  defendanlSy  The 
City  Steamboat  Company,  who  under  this  arrangement 
are  called  upon  to  pay  the  higher  toll,  object,  contending 
that  Tlie  Hungerford  Market  Company  are   bound    to 
charge  an  equal  toll  in  respect  of  every  passenger,  with- 
out distinction.    The  question  for  our  decision  is  whether 
The  Hungerford  Market  Company  are  under  this  obliga- 
tion.    We  are  of  opinion  that  they  are  not.     There  is 
no  clause  in  either  of  the  local  Acts^  rendering  it  the 
duty  of   The  Hungerford  Market  Company  to   charge 
equal  rates  on  all  who  use  the  wharf  or  the  pier.     The 
later  of  the  two  Acts  has,  it  is  true,  an  equality  clause(a) ; 
but  it  is  clear  that  this  clause  applies  only  to  tolls  taken 
by  The  Hungerford  Bridge  Company,     The  Act  is  silent 
as  to  any  such  obligation,  on  the  part  of  The  Hungerford 
Market  Company,  with  respect  lo  any  tolls  taken  by  them, 
\Vc   were  at   first  slrnck   with    the   argument   that,  as 
by  the  76ih  section  of  The  Hungerford  Market  Act  {b) 
the  tolls  authorized  to  be  taken  are  required  to  be  fixed 
and  appointed  by  the  Company,  a  toll  lower  than  that 
so  fixed  and  appointed  could  not  be  properly  considered 
as  coming  within   the   terms  of  the  power.     But   we 
think  a  sufiicient  answer  to  this  argument  was  given  by 
the  counsel  for  the  plainiifFs,  and  that  the  true  construc- 
tion of  the  clause  in  question  is,  that  the  tolls  must  be 
fixed  and  appointed  in  order  to  communicate  lo  the  public 
or   persons  interested  the  niaxinnuu   toll  ilicy  can  be 
called  upon  to  pay;    leaving  the  right  of  the   Company 
to  lower  or  remit  the  tolls,  if  it  otherwise  exist,  wholly 
untouched.     We  have  therefore  to  consider  whether  a 
Company  entitled  lo  lake  lolls   in   return   for   public 


(a)  Stat  6  &  7  ^.  4.  f.  cxxxiii.  «.  125. 
(6)  \\G,A.c,\i^, 
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to  exact  the  same  tolls  from  all  persons  alike,  or  is  at  hdrob&fo&d 
liberty,  if  so  mipded,  to  remit  the  tolls,  or  any  portion 
of  them,  to  particolai:  individuals  at  its  pleasure  and  dis< 
cretion.    No  authority  has  been  adduced  for  the  former 
of  th^e  propositions..    In  l^ees  v.  The  Manchester  and 
As/iUm  Carnal  Company  (a)  the  observations  of  Lord  Elkn"  , 
borough  go  no  further  than  to  shew  that,  on  grounds  of 
public  policy,  it  may  be  desirable  that  such  an  obligation 
should  attach  to  the  power  of  apublic  Company  to  take  toll. 
Yet  authority  would  certainly  seem  to  be  required  to 
establish  a  proposition  directly  at  variance  with  the  well 
known  axiom  that  everyone  is  at  liberty  to  renounce  a 
right  established  in  his  favour.     The  power  to  take  the 
tolls  is  conferr^  on  the  Company  in  consideration  of 
service  to  be  rendered,  and  accommodation  to  be  af- 
forded, to  the  public    If  the  service  be  rendered  and  the 
accommodation  afibrded^  the  obligation  of  the  Company 
is  fulSlled.    If  it  omit  to  exact  the  toll  which  is  the 
consideration  for  the  service,  the   shareholders  would 
seem  to  be  the  only  persons  who  can  have  a  right  to 
oompliun.      The  argument  sought  to  be  drawn  from 
the  fact  that  it  has  been  the  habit  of  the  Legislature  in 
modem  times,  when  conferring  on  Companies  powers 
to  construct  great  public  works  and  to  take  tolls  in 
respect  of  them,  to  introduce  provisions  for  ensuring 
that  such  tolls  shall  be  levied  equally  on  all,  is  only 
available  to  establish  that,  in  the  opinion  of  the  Legis- 
lature, it  is,  as  a  matter  of  public  policy,  desirable  that 
this  equality  should  be  observed.     Such  express  enact- 
ment seems,  on  the  other  hand,  to  amount  to  a  legisla* 


vou  ni. 
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HuxGEBFOBD  ^^  ^^^^  ^^^^Is  docs  not  necessarily  imply  an  obligation  to 
exact  them  uniformly  from  all  persons  alike.  The  pow- 
ers of  TTie  Hungerfard  Market  Company  were  conferred 
before  the  practice  of  introdacing  what  are  called 
'^  equality  clauses"  into  private  Acts  of  Parliament  had 
.sprung  up.  The  Hungerford  Bridge  Act  appears  to 
have  been  one  of  the  first  Acts  into  which  such  a  claase 
was  introduced.  There  is  nothing,  therefore,  to  lead 
us  to  suppose  that,  when  the  Hungerford  Market  Act 
was  passed,  the  Legislature  had  adopted  the  view  on 
which  it  appears  since  to  have  acted.  At  all  events,  the 
omission  to  extend  the  provision  as  to  equality,  ex- 
pressly imposed  by  the  Hungerfard  Bridge  Act  on  the 
Hungerford  Bridge  Company,  to  the  Hungerford  Market 
(Company,  in  respect  of  the  tolls  which  the  latter  were 
by  that  Act  authorized  to  take,  is  strong  to  shew  that 
no  such  obligation  had  been  imposed  by  implication 
by  the  Hungerford  Market  Company's  Act  No  such 
obligation  having  been  imposed  by  the  original  Hunger* 
ford  Market  Company's  Act,  and  the  powers  given  to 
this  Company  in  the  latter  Act  being  as  it  were  in 
substitution,  so  far  as  the  pier  was  concerned,  of  those 
given  by  their  own  Act,  it  may  have  been  deemed 
unjust  to  impose  this  obligation  ex  post  facto  by  the 
subsequent  Act.  The  result  then  is  that,  in  our  opinion, 
there  neither  arises  upon  these  Acts  of  Parliament,  nor 
exists  at  common  law,  any  obligation  on  this  Company 
to  exact  uniform  tolls,  provided  they  keep  within  the 
amount  fixed  and  appointed  conformably  to  stat.  11 
G.  4.  e.  Ixx. ;  and  that,  consequently,  our  judgment 
must  be  for  the  plaiotiils. 

Judgment  for  the  plaintifis. 
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Smith,    appellant,    against    The    Overseers    of  Saturday, 
or.  Michael,  Cambridge,  respondents.  Mm 


Noven£er26ih. 

ON  an  appeal  to  the  Cambridge  Borough   Quarter  Appellant, dis- 
«...  „  .  ^     r      tnbutorof 

Sessions  by  the  appellaDt,  against  a  poor  rate  for  stamps  at  C, 

the  parish  of  St  Micliael,  in  that  borough,  made  on  15tb  ^^  t^b^^ 

July,  1859,  the  Sessions  stated  the  following  case  for  ^^^b^" 

the  CBpinion  of  this  Court:-  ^^^Xm^ 

Tlie  appellant  is,  and  at  the  time  of  making  the  said  ^^°?p*  ^^ 

rate  was,  the  tenant  of  the  house  Na  8,  Rose  Crescent,  nue  he  let  fiye 

principal 
in  the  parish  of  St  JUichaeL     The  rent  paid  by  him  to  rooms  and  a 

Charles  Claydon,  the  owner  of  the  house,  is  52/.  lOs.  house,  for  the 

per  annunu     A  portion  of  the  house,  consisting  of  five  ^©yor  of 

of  the  principal  rooms  thereof,  is,  and  at  the  time  of  {J^^^UectOT  of 

Inhmd  Beve- 
nue  for  C, 
By  the  agreement,  posseerion  was  to  be  given  and  rent  to  commence  at  a  given  time, 
and  appelant  was  to  be  paid  **  the  anniul  consideration  of  90^. ;  this  sum  to  include 
all  expenses,  namely,  rent,  rates,  taxes,  eas,  wood,  coals,  also  providing  a  trust- 
worthy person  to  reside  on  the  premises,  to  Keep  clean,  li^ht  fires,  and  attend  to  the 
same.       One  other  room  in  the  house  was  occupied  by  app 


nt  as  an  oiBce  for  vending 
stamps  and  transacting  other  public  business  connected  with  his  duties  as  stamp  distri- 
butor. He  employed  an  assistant  in  this  room,  who  al&o  took  in  there  for  him  private 
orders  for  printing,  which  he  executed  elsewhere.  The  remainder  of  the  houso,  consisting 
of  two  kitdiens  and  a  cellar  on  the  basement,  and  a  sitting  room  and  two  bedrooms  on 
the  second  floor,  was  occupied  by  a  man  and  his  wife  and  daughter,  under  an  agreement 
by  which  appellant,  besides  allowing  him  to  live  rent  free,  paid  him  6^.  lOs.  yearly  and 
found  him  with  coals  and  candles ;  he  in  return  cleaning  the  rooms  and  lighting  the  fires. 
Appellant  exhausted,  annually,  the  whole  of  the  90/.  payable  to  him  under  the  first 
mentioned  agreement,  with*  the  exception  of  2/.  lOs.,  in  paying  his  own  rent;  the 
expenses  of  coal,  fuel  and  gas;  the  wages  of  the  man  before  mentioned;  and  other 
incidental  expenses. 

On  a  case  stated  for  this  Court,  on  an  appeal  by  appellant  to  Sessions  against  a  poor- 
rate  for  C.  to  which  he  was  rated  on  the  fiill  annual  rateable  value  of  the  whole  house : 
Held,  that  appeUant  was  properly  rated ;  for  that  he  was  the  beneficial  occupier  of  the 
whole  house  in  his  capacity  as  a  sulject.  That  the  five  rooms  and  closet  were  not  in  the 
separate  possession  of  the  revenue  officers ;  and  the  fact  that  appellant's  benefit,  in 
respect  of  that  part  of  the  house,  was  derived  from  payments  made  to  him  by  sen-ants 
of  the  Crown  for  privileges  given  to  them  in  that  capacity,  did  not  exempt  him  from 
rateability :  and  that  the  room  occupied  by  appellant  himself  was  not  occupied  by  tie 
Crown  through  him  as  its  servant. 

2  c  2 
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1860.       making  the  rate  was,  occupied  by  the  sarveyor  of  Her 
Sii„a        Majesty's  taxes,  and  by  the  collector  of  Inland  Reyenue^ 
Orew'^  of    ^^^^^  '^®  following  agreement :  — 

^cImtomk'  "  Cambri^e.—Wnh  a  view  of  concentrating  all  the 
Inland  Revenue  Offices  in  Cambridge  in  one  central 
building,  situate  and  being  Na  8,  in  Rose  Crescent,  in 
the  parish  of  St.  Michael,  in  the  town  and  county  of 
Cambridge,  I,  Henry  Smith,  distributor  of  stamps  at 
Cambridge,  on  the  one  part,  do  hereby  covenant  and 
agree  to  let  to  the  Honourable  Board  of  Inland  Revenue 
five  rooms  and  a  closet  in  the  aforesaid  building,  for  the 
purposes  hereinafter  mentioned,  retaining  the  front 
shop  in  my  own  possession,  as  the  stamp  distributor's 
office ;  and  I,  Stephen  Roose,  collector  of  Inland  Revenue 
for  Cambridge  collection,  on  behalf  of  the  Honourable 
Commissioners  of  Inland  Revenue,  on  the  other  part, 
do  hereby  agree  to  take  the  five  rooms  and  closet 
referred  to  above,  for  the  purposes  and  subject  to  the 
conditions  hereinafter  mentioned,  namely : — 

"Ground  floor.  No.  1.  For  the  surveyor  of  taxes' 
office ;  being  the  first  room  as  you  enter  on  the  left  hand 
side,  with  a  closet  therein. 

''No.  2.  For  the  Journal  office;  being  the  back 
room  on  the  same  floor. 

"  First  floor.  No.  3.  For  the  collector's  public  recei^  ing 
office;  being  the  fix>nt  room,  with  a  closet  therein. 

**  No.  4.  For  the  collector's  private  office,  and  adjoin- 
ing the  public  office. 

"Second  floor,  No.  6.  For  the  surveyor  of  taxes' 
store  of  blank  forms;  being  immediately  on  the  right 
hand  on  the  upper  stairs,  with  a  closet  opposite  No.  5 
for  excise  stores,  &c. ;  and  also  the  general  use  of  the 
watercloeet.    For  the  annual  consideration  of  dOL ;  this 
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turn  to  include  all  expenses,  namely,  rent,  rates,  taxes,        i860, 
gas,  iBTOod,  coals,  also  providing  a  trustworthy  person  to        smith 
reside  on  the  premises  to  keep  clean,  light  fires,  and    QyoJ^  of 
attend  to  the  same.  \nl^^ 

'*  Possession  to  be  given  and  rent  to  commence  on 
25th  March,  1858;  such  rent  to  be  paid  half  yearly, 
namely,  on  29tb  September^  Michaelmasy  and  on  25tb 
March,  Lady  Day,  in  each  year.  As  witness  our  hands 
this  24th  February,  1858. 

<'  Henry  SmUh,  Distributor  of  Stamps  for  Cambridye. 

^Stephen  Soose,  Collector  of  Inland  Revenue,  on 
behalf  of  the  Commissioners  of  Inland  Revenue, 
Landim/* 

Another  part  of  the  house,  consisting  of  one  room 
only,  is,  and  at  the  time  of  making  the  rate  was,  occupied 
by  the  appellant  solely  and  exclusively,  with  the  ex- 
ception hereinafter  stated,  as  an  oflSce  for  the  vending 
of  stamps  by  him  as  distributor  of  Stamps  for  the  Cam^ 
bridye  district,  and  for  the  transaction  of  public  business 
connected  with  his  office  of  distributor  of  stamps  for  the 
said  district  The  remainder  of  the  house,  consisting 
of  two  kitchens  and  a  coal  cellar  in  the  basement,  and 
three  rooms  on  the  second  floor  (one  whereof  is  used  as  ' 
a  sitting  room  and  the  other  two  as  bedrooms),  is  octu« 
pied  by  a  person  named  H^ood  and  his  family,  under  the 
circumstances  hereinafter  stated.  The  appellant  has 
agreed  with  fFood  that  the  latter  shall  live  upon  the 
premises,  and  he  pays  fVoad  6L  10«.  yearly,  besides 
allowing  him  to  live  rent  free  and  finding  him  with  coals 
and  candles.  For  this  payment  and  allowance  fFood, 
whose  family  consists  of  himself,  his  wife  and  daughter, 
cleans  the  rooms  and  lights  the  fires,  and  he  has  the 
exclusive  use  of  the  kitchens  and  of  two  of  the  said 
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I860.       rooms  on  the  second  floor.     The  appellant  employs  an* 
Smith        assistant  in  his  office,  who  also  takes  in  orders  under 
Oyerseenof    ^'^^   advertisement    hereinafter    mentioned;    and    the 
%ambbadqe!   *PP®''*"^  ^®  P^^^  ^7  *  commission  on  the  stamps  sold 
by  him.    The  appellant  is  the  printer  of  7%e  Cambridge 
Independent  Press  newspaper,  published  in  Cambridge, 
and  carries  on  a  separate  and  distinct  business  as  a 
printer,  residing  in  a  house  on  the  Market  HUl,  where  the 
business  of  printing  and  publishing  the  said  newspaper  is 
carried  on,  and  where  he  carries  on  such  private  printing 
business.     In   the  said  newspaper,  published  on  21st 
December,  1859,  and  on  subsequent  days,  there  appeared 
the    following    advertisement : — ''  Printing    of   every 
description  economically,  expeditiously  and  neatly  exe- 
cuted, at  11,  Market  Hill,  and  8,  Rase  Crescent,  Cam- 
bridge,  where  all  orders  will  be  thankfully  received." 
Similar  advertisements  appeared  in  other  publications. 
The  No.  8,  Rose  Crescent,  mentioned  in  the  said  adver- 
tisement, is  the  house  in  question.      Previously  to  occu- 
pying the  said  house,  the  appellant  occupied  and  used, 
as  an  office  for  the  vending  of  stamps,  a  shop  in  a  house 
opposite,  for  which  he  paid  a  rent  of  \\l  a  year ;  and 
no  abatement  was  made  in  the  amount  at  which  that 
house  was  rated,  on  account  of  such  part- thereof  being 
so  occupied. 

The  appellant  is  rated  to  the  house  duty  in  respect  of 
the  said  house. 

The  rent  of  90/.  per  annum  payable  to  the  appellant 
under  the  said  agreement  is,  with  the  exception  of 
2/.  10^.  per  annum,  exhausted  by  payments  made  by 
the  appellant  for  the  following  purposes,  that  is  to  say, 
the  siiid  rent  of  52/.  \0s.  per  annum  to  the  said  Charles 
Clay  Ion ;  the  expenses  of  coal,  Grewood  and  other  fuelf 
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gaSy  wages  to  a  person  employed  to  reside  on  the  pre-  |ggQ^ 

mises  in  order  to  take  care  of  the  same,  tenant's  repairs,  "^i^ 

and  other  incidental  expenses.                                   *  ^     ^'      ^ 

The  appellant  is  rated  for  the  said  house  in  the  said  St.  Miobasi., 
*  Cambbidgk. 

rate  on  the  sum  of  A2L,  being  the  full  annual  rateable 

value   thereof,  after  making  the  deductions  required 

by  law. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  appellant  was  liable  to  be  rated  in  the  said 
rate,  in  respect  of  the  said  house  or  any  part  thereof. 

The  rate  was  to  be  affirmed  or  quashed  according  as 
the  Court  should  be  of  opinion  that  the  appellant  was 
or  was  not  liable  to  be  so  rated  in  respect  of  the  whole 
of  the  house;  and  was  to  be  amended  if  the  Court 
should  be  of  opinion  that  he  was  liable  to  be  so  rated  in 
respect  of  part  only  of  the  house. 

0*i(fa/^,  for  the  respondents.  The  appellant  is  liable 
to  be  rated  as  the  beneficial  occupier  of  the  whole  of  the 
house.  No  part  of  the  house  is  in  the  exclusive  occupa- 
tion of  servants  of  the  Crown,  for  Crown  or  Government 
purposes.  It  is  a  private  house,  rented  by  the  appellant 
as  a  private  person;  he  deriving  a  profit  from  his  occu- 
pation of  the  whole.  It  is  true  that  that  profit  is  partly 
derived  from  the  payment  which  he  receives  from  the 
XJommissioners  of  Inland  Revenue  for  the  five  rooms 
and  the  closet  which  are  used  by  the  surveyor  of  taxes 
and  the  collector  of  Inland  Revenue.  Those  persons, 
however,  are  merely  in  the  position  of  lodgers,  paying 
for  the  use  of  the  rooms  and  for  the  other  accommodation 
afibrded  them ;  and  no  legal  distinction  exists  between 
the  profits  which  the  appellant  derives  from  them,  and 
those  which  he  derives  otherwise  from  the  house.  [Black- 
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1860.       bum  J.    I  suppose  that  tbe  other  side  will  contend  that 
Smith       the  agreement  amounts  to  a  demise  of  the  five  rooms 
Oreneen  of    ^^^  closet.]     It  has  no  such  effect ;  the  stipulation  that 
ciJaMMR*   ^^®  appellant  is  to  pay  rent  and  other  outgoings,  and  to 
provide  a  trustworthy  person  to  reside  on  the  premieea 
to  keep  them  clean,  &c.,  displaces  such  a  constmction. 
Again,  the  appellant  is  not  entitled  to  exemption  from 
rateability  in  respect  of  the  room  which  he  himself  oc- 
cupies for  the  purpose  of  distributing  stamps.  It  appears 
from  the  case  that  he  also  takes  in  orders  there  in  the 
way  of  his  private  business  as  a  printer.    But,  assuming 
that  he  used  the  room  for  no  other  purpose  than  that  of 
vending  stamps,  there  is  nothing  in  the  case  to  shew  that 
the  locality  is  essential  for  that  purpose.     The  room  is 
not  found  him  by  the  Commissioners  of  Inland  Revenue, 
nor  do  they  require  him  to  reside  there,  or  consider  the 
occupation  of  it  as  part  of  his  remuneration.     He   is 
paid  by  a  commission  on  the  stamps  which  he  sells;  and 
this  he  receives  irrespectively  of  the  place  of  sale.   He, 
therefore,  no  more  occupies  the  room  in  question  as  a 
servant  of  the  Crown,  than  a  stationer  who  is  licensed 
to  sell  stamps  in  his  private  shop  occupies  the  shop 
as  such  a  servant ;  or,  indeed,  than  the  AUomey  Oeneral 
can  be  said  to  occupy  his  chambers  as  a  servant  of  the 
Crown.     The  fact  that  the  Crown  does  not  require' the 
appellant  to  reside  in  this  particular  house  for  the  dis- 
charge of  his  duties  distinguishes  the  case  from  Regina 
v.  Stewart  {a)  and  Gambier  v.  Lydford  (ft). 

TAi$h^  contra.     The  agreement  between  the  appellant 
and  the  Commissioners  of  Inland  Revenue  amounted 

(a)  8  Jg:.  # 5.  360.  (&)  3£#B.34e. 
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to  a  present  demiae  of  the  five  rooms  and  closet ;  and       1860« 
the  officers  of  the  Commissioners  have  a  separate  posses-       smith 
sion  and  exclusive  occupation  of  them,  as  undertenants    oveneera  of 
to  the  appellant.    Pro  tanto^  therefore,  the  appeUant  is  ^J J^BWiw^ 
not  liable  to  be  rated.   Apart,  indeed,  from  the  ques- 
tion of  exclusive  occupation,  he  is  exempt  from  rate* 
abilitj  in  respect  of  these  rooms,  on  the  ground  that  they 
are  used  cmly  by  servants  of  the  Crown  for  the  perfor- 
mance of  their  duties.     This  latter  ground  of  exemption 
api^ies  also  to  the  appellant*s  own  occupation  of  the 
room  which  he  uses  for  vending  stamps.    The  facts  shew 
that  the  different  parts  of  the  house  are  occupied  or  used 
by  different  servants  of  the  Crown,  solely  for  the  per- 
fonnance  of  their  respective  duties  under  the  Crown. 
There  is,  therefore,  no  such  beneficial  occupation  by  a 
subject  as  can  make  the  appeUant  rateable. 

(yMaUegf  in  reply.  The  question  is,  whether  the 
house  cpnsists  of  one  or  of  two  tenements,  and  by  whom 
it  or  they  is  or  are  occupied.  If  the  appellant  occupies 
the  whole,  he  is  rateable  for  the  whole,  no  matter  what 
lodgers  he  takes,  or  what  the  purposes  for  which  they 
use  the  rooms  in  which  they  lodge.  It  is  clear,  from 
the  fiicts,  that  he  does  occupy  the  whole,  and  that  the 
revenue  officers  are  not  underlessees. 

Cur.  adv.  vult 

Hill  J.  now  delivered  the  judgment  of  the  Court. 
In  this  case,  which  was  argued  before  my  Brother  Black- 
bum  and  myself,  we  took  time  to  consider  whether  the 
appellant  was  to  be  considered  occupier  of  the  whole  of 
the  house  in  respect  of  which  he  was  rated,  or  whether 
five  rooms  and  a  closet  in  that  house  were  in  the  occu- 
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1860.       pation  of  the  Commiasionere  of  Inland  Revenue.  There 

g^j^^        is  no  doubt  that  exclusive  possession  of  a  part  only   of 

^^   ▼•     ^    a  bouse  may  be  given^  so  as  in  effect  to  make  the  two 

Oreneen  of  ^  o 

St.  Miohaxl^   parts  of  the  house  separate  tenements  :  the  question   in 
Cambudob. 

the  present  case  was,  whether  such  possession  had  been 

given ;  and  we  are  of  opinion  that  it  had  not.  The 
agreement  between  the  appellant  and  the  representatives 
of  the  Commissioners  of  Inland  Revenue  is  set  forth  in 
the  case.  By  it  the  appellant  contracted  to  give  to  the 
Inland  Revenue  the  exclusive  enjoyment  of  five  rooms 
and  a  closet  in  his  house ;  and  in  the  agreement  it  is 
expressed  that  the  appellant  ''agrees  to  let**  and  the 
other  party  takes  the  rooms,  and  it  is  stipulated  that 
''possession*'  shall  be  given  and  rent  commence  at  a 
particular  time,  all  of  which  are  words  properly  ap- 
plicable to  a  demise  of  the  five  rooms.  But  at  the 
same  time  it  is  stipulated ;  "  For  the  annual  consideration 
of  90/. :  this  sum  to  include  all  expenses,  namely, 
rent,  rates,  taxes,  gas,  wood,  coals,  also  providing 
a  trustworthy  person  to  reside  on  the  premises,  to 
keep  clean,  light  fires,  and  attend  to  the  same.^ 
We  think  that  we  must  look  not  so  much  at  the  words 
as  the  substance  of  the  agreement ;  and,  taking  the 
whole  together,  we  think  it  must  be  construed,  not  as  a 
demise  of  the  five  rooms,  but  as  an  agreement  by  which 
the  appellant,  retaining  possession  of  those  rooms  and 
keeping  his  servant  there,  bound  himself  to  supply  the 
other  party  there  with  fire  and  gas  and  attendance.  It 
is  true  that  the  exclusive  enjoyment  of  the  rooms  is  to 
be  given ;  but  that  is  the  case  where  a  guest  in  an  inn 
or  a  lodger  in  a  house  has  a  separate  apartment,  or 
where  a  passenger  in  a  ship  has  a  separate  cabin ;  in 
which  case  it  is  clear  that  the  possession  remains  in  the 
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innkeeper,  lodging-house  keeper,  or  shipowner »  We  i860, 
think,  therefore,  that  the  appellant  was  occupier  of  the  Smith 
wbole  of  the  rated  property.  OverJ^'eni  of 

The  other  points  in  the  case  were  disposed  of  during  ^qJJ^^^^^ 
(he  aif^ment.  It  is  established  law  that  if  property  is 
in  the  occupation  of  the  servants  of  the  Crown  for  public 
purpoees,  it  is  exempt  from  rates.  The  reason  is  thus 
expressed  by  Lord  Campbell  in  Smith  ▼.  Guardians  of 
Birmingham  (a)  :  **  No  property  can  be  rated  unless 
there  be  a  subject  having  a  beneBcial  occupation  in 
respect  of  which  he  may  be  rated."  In  the  present  case 
the  appellant  is  a  subject,  occupying  in  his  own  right 
the  house  in  question,  and  deriving  benefit  to  himself 
from  his  occupation.  It  is  true  that  the  benefit  which 
he  derives  arises  partly  from  payments  made  to  him  by 
the  servants  of  the  Crown,  for  privileges  given  to  them  in 
that  capacity;  but  there  is  no  authority,  nor  do  we  see 
any  reason  on  principle,  for  extending  the  exemption  to 
such  a  case.  •  As  to  the  room  which  the  appellant  bim« 
self  occupies,  and  in  which  he  distributes  stamps,  there 
13  no  pretence  for  saying  that  the  Crown  occupies  that 
room  through  him  as  its  servant. 

Judgment,  therefore,  must  be  given  in  support  of  the 
rate. 

Rate  afiirmed. 

(a)  T^l  #A48a48U. 
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Saturday,  The  QuEEN,  on  the  prosecution  of  The  Church- 
N^^^^i  wardens  and  Overseers  of  the  Township  of 
N^^ir2Qth'  ^^SHTON  Spenceb,  respondents,  against  The 
North    Staffobdshibb    Railway    Company, 


appellants. 


Deductions 
fifom  rateable 
value  held 
allowable  to  a 
railway  Com- 
pany, upon 
assessment  to 
poor  rate,  in 
respect  of  the 
portion  of 
their  line 
passing 
through,  and 


TTPON  appeals  by  The  North  Staffordshire  Boiltoay 
Company  against  two  rates  made  for  the  relief  of 
the  poor  of  the  township  of  Rushton  Spencer^  in  the 
county  of  Stafford^  the  following  case  was,  by  consent 
and  by  order  of  HiU  J.,  stated  for  the  opinion  of  thia 
Court,  under  stat  12  &  18  Vict  c.  45.  a.  11. 
The  North  Staffordshire  Railway  passes  through  the 

of  the^station, 

buildings  and  sidings  within,  a  township;  on  the  following  principles. 

1.  That  the  percentage  amount  to  be  allowed  the  Company  for  interest  on  capital  and 
tenant's  profits  was  to  be  calculated  upon  the  depreciated  value  of  the  roUing  stock  at 
the  time  the  rate  was  made,  not  upon  its  cost  price. 

2.  The  Company  bein^  obliged  to  provide  (in  addition  to  the  rolling  stock),  turntables, 
cranes,  weighing  machines,  stationary  steam  engines,  lathes,  electric  telegraph  and 
apparatus,  office  and  station  furniture,  and  gas  works  used  for  supplying  the  stations  with 
pu :  Held,  that  a  deduction  should  be  allowed  for  interest  on  capital  and  tenant's  profits, 
in  respect  of  such  of  these  articles  as  were  moveable ;  for  instance,  the  of&ce  and  station 
furniture :  but  not  in  respect  of  such  of  them  as  were  either  so  attached  to  the  fireehold 
as  to  become  part  of  it,  or,  though  capable  of  being  removed,  were  so  far  attached  as 
that  it  was  intended  that  they  should  remain  permanently  connected  with  the  railway  or 
the  premises  used  with  it,  and  remain  permanent  appendages  to  it,  as  essential  to  its 


3.  It  being  necessary,  in  order  to  cany  on  the  business  of  the  railway,  that  the 
Company  should  have  in  hand,  at  command,  a  sum  of  money  by  way  cS  floating 
capital,  for  providing  surplus  stores  (as  rails,  sleepers  &c.),  to  be  used  in  case  of 
accident  on  the  line,  or  other  emergency,  and  partly  for  paying  the  wages  of  servants  of 
the  Companv  and  other  current  expenses :  Held,  ^at  the  question  whether  a  deduction 
should  be  allowed,  for  interest  ana  tenant's  profits,  or  either,  upon  this  floating  capital, 
must  depend  on  whether,  on  the  whole  capitid  employed,  a  greater  delay  occurred  in 
realising  the  returns  than  is  ordinarily  incident  to  the  employment  of  capital.  That  a 
deduction  was  allowable  in  respect  of  any  such  delay,  but  not  in  respect  of  a  delay  in 
realizing  the  profits  on  a  part  only  of  the  capital,  if  compensated  by  the  more  than 
ordinary  quickness  of  the  return  on  the  rest 

4.  That  the  deduction  to  be  allowed  in  respect  of  the  stations,  buildings  and  sidinsi 
along  the  line,  must  be  calculated  on  the  actuu  value  at  which  they  ought  to  be  assessed, 
and  not  upon  the  original  cost  of  construction. 
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township  of  Rusktm  Spencer  for  a  distance  of  104        i860, 
chains,  and,  in  respect  of  this  portion  of  their  line  of    The  Qubbk 
railway,  and  the  station,  buildings  and  sidings  within  the       j^obth 
said  township,  the  appelhints  are  assessed  in  each  of 
the  said  rates  upon  a  net  rateable  value  of  219/.    The 
appellants  and  respondents  have  agreed  to  take,  as  the 
gross  earnings  in  the  said  township  of  Bushton  Spencer 
for  one  year,  the  sum  of  176W.     The  total  working 
expenses  of  the  whole  line  for  one  year,  ending  30th 
Jwe,  1858,  including  rates  and  taxes  and  Government 
doty,  and  certain  tolb  payable  to  The  Midland  Eaiiway 
Company,  amounted  to  the  sum  of  132,290/.      (The 
several  items  composing  this  sum  were  then  set  out.) 
Of  which  sum  of  132,290^  it  has  also  been  agreed  that 
the  sum  of  965/.  is  the  &ir  proportion  chargeable  to  the 
said  township  of  Rushton  Spencer,  and  to  be  deducted 
from  the  said  gross  earnings  in  ascertaining  the  net  rate- 
able valae  of  the  said  line  in  the  said  township.     The 
appellants  and  respondents  differ  as  to  certain  other  items 
of  deduction  hereinafter  mentioned. 

The  rolling  stock  of  the  CJompany,  which  includes  all 
the  locomotive  engines,  tenders,  passenger  carriages, 
horse  boxes,  carriage  trucks,  luggage  vanef,  goodef,  cattle 
and  mineral  waggons,  and  all  other  vehicles  of  every 
kind  for  the  conveyance  of  persons,  cattle,  animals, 
goods,  wares,  minerals,  merchandise,  or  other  articles, 
matters,  or  thinggs  whatsoever,  on  the  railway,  cost  the 
Company  the  sum  of  356,843/. :  And  for  the  purposes 
of  this  case  it  is  admitted  that  this  was  a  fair  price  at  the 
time  the  articles  constituting  the  rolling  stock  were  pur- 
chased ;  and  ako  that  similar  articles  would  at  the  time 
of  laying  the  rate  have  cost  as  much.  In  addition  to 
this  stock  the  Company  has  been  obliged  to  provide,  at 
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a  cost  of  52^950/.,  turn  tables,  cranes,  weighing  machines, 
stationary  steam  engines,  latheef,  electric  tel^raph  and 
apparatus,  office  and  station  furniture,  and  gas  works 
used  for  supplying  the  stations  with  gas.     The   turn 
tables  and  some  of  the  weighing  machines  are  affixed  to 
the  freehold  by  means  of  an  iron  rod  inserted  in  a  laiige 
stone  sunk  in  the  land.    The  lathes  and  steaoi  engines 
are  connected  with  the  buildings  in   which    they   are 
placed  by  means  of  iron  bolts.    The  electric  telegraph 
apparatus  consists,  first ;  of  posts  driven  into  the  ground ; 
Secondly ;  of  wires  passed  through  sockets  annexed  to 
such  posts,  but  which  wires  may  be  disconnected  firora 
the  posts  without  injuring  or  displacing  them ;  Thirdly ; 
of  the  electrifying  machines,  which  are  in  no  way  affixed 
to  the  freehold.     The  gas  works  consist  partly  of  build- 
ings and  partly  of  gasometers,  retorts  and  the  other 
usual  plant  for  making  gas ;  and  of  the  pipes  for  convey- 
ing the  same  from  the  works  to  the  railway  stations.  The 
other  weighing  machines,  which  are  all  used  for  the 
purposes  of  the  traffic  on  the  line,  and  the  office  and 
station  furniture,  are  unconnected  with   the  freehold. 
Beyond  these  amounts  of  capital,  the  Company  aWege, 
and  for  the  purposes  of  this  case  it  may  be  admitted  to 
be  the  fact,  that  it  has  been  found  necessary,  in  carrying 
on  the  traffic  and  business  of  the   railway,  that  the 
Company  should  have  in  hand,  at  command,  a  sura  of 
money  by  way  of  floating  capital,  for  providing  surplus 
stores   (such  as   rails,  sleepers,   &c.),    to   be   used  in 
case  of  accident  on  the  line  or  other  emergency,  and 
partly  for  paying  the  wages  of  porters,  pointsmen,  and 
other  servants  of  the  Company,  and  the  other  current 
expenses  of  the  line,  which  are  for  the  most  part  paid 
weekly  or  at  other  short  periods;  whilst  it  is  found 
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necessary  to  give  credit  to  some  of  the  goods'  traffic  i860, 
customers  of  the  Company  to  a  large  amount  and  for  The  Qusbv 
varioQS  periods.  The  traffic  over  the  whole  of  the 
Company's  line  of  railway  is  worked  under  a  contract 
between  tlie  Company  and  the  contractors,  Messrs. 
Jauph  and  Henry  Wright^  which  contract,  it  has  been 
agreed,  shall  form  part  of  this  case.  The  total  amount 
of  the  deductions  made  by  the  Company  from  the  con- 
tractors,  at  the  time  when  the  rates  were  made,  in  res{)ect 
of  the  depreciation  of  the  rolling  stock  and  plant  in  the 
hands  of  the  contractors,  was  71,000/.,  which  sum  would 
not  be  more  than  sufficient  to  restore  the  said  rolling 
stock  and  plant  to  its  original  value ;  but  which  sum,  it 
is  admitted,  has  not  been  expended  in  such  restoration. 

The  Company  have  also  expended  in  the  erection  of 
their  stations,  buildings  and  sidings  the  sum  of  360,000/. 

The  respondents  contend  that  the  deduction  to  be 
allowed  in  respect  of  interest  on  capital  and  tenant^s 
profits  ought  to  be  ascertained  by  taking,  as  the  capital 
snm  upon  which  such  interest  and  profits  ought  to  be 
calculated,  the  actual  or  depreciated  value  of  the  rolling 
stock  at  the  time  the  rates  were  made;  and  that  no 
allowance  for  interest  and  tenant's  profits  should  be  made 
in  respect  of  a  floating  capital.  The  respondents  also 
contend,  that  the  deduction  to  be  allowed  in  respect  of 
the  turn  tables,  cranes,  weighing  machines,  stationary 
steam  engines,  lathes,  electric  telegraph  apparatus,  gas- 
works, stations,  buildings  and  sidings,  ought  to  be  ascer- 
tained by  taking  the  amount  at  which  they  are  collectively 
assessed  to  the  relief  of  the  poor  in  the  several  parishes 
and  townships  within  which  the  same  are  severally 
situated,  and  dividing  the  said  amount  amongst  each 
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parish  and  township  in  a  certain  proportion  agreed  upon 
between  the  respondents  and  appellants. 

The  appellants  contend  that  they  are  entitled  to  claim^ 
as  the  proper  deduction  in  respect  of  interest  on  capital 
and  tenant's  profits,  the  per  centage  amount  calculated 
upon  the    whole  amount  of  the  said  capital  sums  of 
356,843/.,  52,950/.,  and  the  floating  capiuL    lliej  ako 
contend  that  the  proper  deduction  to  be  allowed   in 
respect  of  all  the  stations,  buildings  and  sidings,  is  6A 
per  cent  per  annum  (which  is  a  moderate  rate  of  interest 
for  money  invested  in  buildings)  upon  the  original  cost 
of  construction,  and  to  take  the  annual  amount  so  ascer- 
tained as  the  value  to  be  deducted.    And  it  is  agreed, 
with  reference  to  this  head  of  deduction,  that  the  original 
cost  of  construction  of   the  whole  of  such  stations, 
buildings  and  sidings  was  360,000/. 

The  questions  for  the  opinion  of  the  Court  were ; 

first.  Whether  the  per  centage  amount  to  be  allowed 
for  interest  on  capital  and  tenant's  profits  was  to  be  cal- 
culated upon  the  capital  invested  in  the  rolling  stock 
taken  at  its  cost  price,  or  upon  the  depreciated  value  of 
the  rolling  stock  as  estimated  at  the  time  when  the  rates 
were  made,  or  at  any  other  time. 

Secondly.  Whether  the  appellants  were  entitled  to 
a  deduction,  for  interest  on  capital  and  tenant's  profits, 
upon  the  said  sum  of  52,950/1,  the  additional  amount  of 
capital  invested  in  turn  tables,  cranes,  weighing  machines, 
stationary  steam  engines,  lathes,  electric  telegraph  and 
apparatus,  office  and  station  furniture,  and  gas  works,  or 
upon  any  and  what  portion  of  such  items;  and,  if  so, 
whether  upon  the  sum  originally  invested  in  the  said 
plant,  or  upon  the  depreciated  value  of  the  same,  esti- 
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mated  at  the  time  the  rates  were  made,  or  at  any  other 
time ;  or  how  otherwise  a  deduction,  if  any,  should  be 
made  in  respect  of  the  last  mentioned  plant,  or  in 
respect  of  any  part  thereof. 

Thirdly.  Whether  the  appellants  were  entitled  to  a 
further  deduction  for  interest  and  tenant's  profits,  or 
either,  upon  the  said  floating  capital. 

Fourthly.  Whether  the  deduction  to  be  allowed  in 
respect  of  the  stations,  buildings  and  sidings,  along  the 
line  of  railway,  ought  to  be  ascertained  by  taking  the 
rateable  value  at  which  the  same  were  assessed  to  the 
relief  of  the  poor,  or  by  allowing  6/.  per  cent,  upon  the 
original  cost  of  construction,  as  contended  for  by  the 
appellants;  or  how  otherwise  a  deduction  should  be  made 
in  respect  of  the  said  stations,  buildings  and  sidings. 

And  it  was  agreed  that,  upon  the  decision  of  the  Court 
being  given  on  the  said  several  questions,  the  proper 
amount  of  assessment  to  the  said  rates  should  (if  neces- 
sary) be  ascertained  and  settled  in  conformity  with  such 
decision,  by  agreement  between  the  parties  or  by  an 
accountant  to  be  appointed  by  the  attorneys  on  both 
sides;  and  the  rate  amended  accordingly.  And  it  was 
further  agreed  that  judgment  confirming  or  (if  necessary) 
amending  the  said  rates,  in  conformity  with  such  deci- 
sion, and  for  such  costs  as  the  Court  should  direct,  should 
be  entered  on  motion  by  either  party,  at  the  Sessions  for 
the  said  county  next  or  next  but  one  after  such  decbion 
should  have  been  given. 
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Lu$h,  for  the  respondents  (a).     First :  the  percentage 
amount  to  be  allowed  the  appellants  for  interest  on 
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capital  and  tenant's  profits  is  to  be  calculated  upon  the 
depreciated  value  of  the  rolling  stock,  as  estimated  at  the 
time   when  the  rates  were  made;    and  not  upon   the 
capital  invested  in  the  rolling  stock  taken  at  its  cost 
price.      This  point  has  already  been  decided  by  the 
Court,  in  Regma  v.  Great  Western  RaSway  Company  (a). 
The  percentage  is  to  be  allowed  upon  the  value  which  a 
hypothetical  tenant,  taking  the  line  at  the  time  the  rates 
were  made,  would  have  had  to  give  for  the  rolling  stock  ; 
and  it  is  clear  that  he  would  then  have  given  no  more 
than  the  depreciation  price.     In  order  to  have  entitled 
themselves  to  an  allowance  on  the  cost  price,  it  was 
incumbent  on  the  appellants  to  keep  the  value  of  the 
rolling  stock  up  to  that  price ;  and  they  have  not  done 
so.     Secondly  ;  The  appellants  are  not  entitled  to  any 
deduction  for  interest  on  capital  and  tenant's   profits 
upon  the  additional  amount  of  capital  invested  in  turn- 
tables, cranes,  and  such  of  the  other  articles  specified 
in  the  case  as  are  .fixtures ;  though  it  may  be  conceded 
that  a  deduction  must  be  allowed  in  respect  of  the  office 
and  station  furniture,  which  are  mere  movable  chattels. 
With  that  exception  the  articles  specified  are  fixtures 
attached  to  the  fireehold,  and,  though  easily  removable 
without  injury  to  the  fi:eehold,  intended  to  remain  per- 
manently connected  with  it,  and  essential  to  the  working 
of  the  line;  and  Regina  v.  Southampton  DockCompany  {b) 
is  expressly  in  point  to  shew  that  no  deduction  can  be 
claimed  in   respect  of  them.     Real  property  to  which 
machinery  is  attached  for  business  purposes,  ought  to  be 
assessed  according  to  its  actual  value  as  combined  with 
the  machinery,  without  considering  whether  the  ma- 


(a)  6  Q.  B,  179. 


(6)  14  Q.  B,  687. 
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chinerybe  real  or  personal  property;  Regina^f^Gneii  (a). 
Thirdly:  the  appellaoto  are  oot  entitled  to  a  further 
deduction  for  interest  and  tenant's  profits,  or  either,  upon 
the  floating  capital    In  addition  to  every  possible  item 
of  expenditure  whidi  they  can  endeavour  to  insist  upon 
as  dedootions  from  their  profits,  they  say  that  the  neces- 
sity for  keeping  this  fioatingcapital  unemployed  operates 
in  efiect  as  a  further  deduction.  It  does  not  appear,  how- 
ever, thsU  they  have  thus  to  reserve  any  sum  in  excess  of 
their  daily  receipts.    [HiU  J.     The  case  finds  that  they 
are  obliged  to  give  large  credit  to  some  of  their  customers 
for  various,  and  possibly  considerable,  periods-]     The 
hypothetical  tenant  would  be  obliged  to  pot  by  money  to 
provide  for  his  rent ;  and  would  not  be  entitled  to  any 
deduction  from  rateability  in  respect  of  such  money. 
[Blackburn  J.     More  than  ordinary  delay  in  realizing 
the  profits  would  be  a  ground  on  which  the  tenant 
might  insist  for  an  abatement  of  the  rent.  Cochburn  C.  J. 
The    delay  would    diminish    the   profits  pro  tanto.] 
Fourthly :  The  deduction  to  be  allowed  in  respect  of 
the  stations,  buildings  and  sidings   along  the  line  of 
railway  ought  to  be  ascertained  by  taking  the  proper 
rateable  value  of  the  land  occupied  by  tliem,  as  en- 
hanced by  their  construction.     The  rateable  value  at 
which  the  stations,  &c*,  ought  to  be  assessed,  rather  than 
that  at  which  they  ape  actually  assessed  (one  alternative 
su^ested  in  the  case),  is  the  true  standard  of  rateability. 
That  the  value  ought  not  to  be  estimated  according  to 
their  original  cost  and  interest  thereon  (the  other  sug- 
gested alternative),  is  shewn  by  Begina  v.  Great  Wedem 
Raiboajf  Company  (b). 

(The  case  was  then  adjourned.) 

(fl)  1  A.^E.  951.  (6)  6  Q.  B,  179. 

2  D  2 


1860. 


The  Qusn 
f. 

North 

STAvroaa- 

sHias 

Bailway 

Compuiy. 


400 


MICHAELMAS  TERM. 


I860. 


The  QuBBH 

V. 

North 
Stafford- 

SHIRK 

Railway 
Companj. 


Scotland,  for  the  appellants  (a).  As  to  the  first  pointy 
whether  the  percentage  amount  to  be  allowed  for  interest 
on  capital  and  tenant's  profits  is  to  be  calculated  apon 
the  depreciated  value  of  the  rolling  stock  at  the  time  the 
rates  were  made,  or  upon  its  value  at  coat  price ;  no 
doubt  the  calculation  ought  not  to  be  made  upon  the 
cost  price  if  it  can  be  shewn  that,  owing  to  a  fidl  in  the 
price  of  labour  or  materials,  the  stock  could  now  be 
purchased  at  a  lower  rate.    That,  however,  is  not  a  fact 
found  in  the  case ;  firom  which  it  merely  appears  that 
the  appellants  keep  back  a  certain  sum  annually,  intended 
for  the  ultimate  renewal  of  the  rolling  stock.    Thbauni 
ought  not  to  be  deducted  from  the  cost  price,  before 
making  the  calculation  of  tenant's  profits  upon  it ;  for 
when  the  time  comes  for  the  renewal  of  the  stock  it 
saves  an  expenditure  equal  to  the  whole  of  the  cost  price. 
^Blackburn  J.     When  the  stock  requires  renewal  it  is 
still  worth  a  considerable  sum.     The  renewal  might  be 
effected  by  the  addition  annually  of  new  stock  in  small 
quantities.]     In  calculating  his  profits  the  hypothetical 
tenant  would  be  entitled  to  deduct  the  sum  annually 
laid  by  for  the  purposes  of  the  renewal,  as  being  part  of 
the  necessary  expenditure  upon  the  working  of  the  line. 
[Hill  J.     No  doubt  the  appellants  would  be  entitled  to 
this  deduction  if  they  had  annually  kept  the  rolling  stock 
up  to  its  original  value ;  but,  as  they  have  not  done  so, 
we  must  overrule   Regtna  v.   Oreai    Western  Railway 
Company  {b)  if  we  decide  this  point  in  your  iavour.]  In 
Regtna  v.  London,  Brighton  and  South  Coast  Railway  Com* 
pany  (c)  it  was  held  that  a  railway  Company  is  entitled 
to  a  deduction  firom  the  rateable  value  in    order  to 

(a)  Wednsaday,  November  2l8t  {h)  6  Q.  J?.  179. 

(c)  16  Q.  B.  313. 
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connterrail  ibe  depreciation  vbich  takes  place  in  the 
Yalae  of  the  permanent  way,  and  to  maintain  it  in  a  state 
to  command  the  proposed  rent  which  is  the  measure  of 
the  assessment :  and  that  the  Company  is  not  disentitled 
to  such  deduction  because  it  has  not  incurred  the 
expense,  nor  laid  by  from  its  receipts  any  sum  to  meet  it 
when  it  should  arise ;  although  the  Company  ought  to  set 
apart  the  sum  which  it  claims  to  deduct,  and,  whenever 
the  time  comes  for  actually  making  the  restoration,  will  be 
estopped  from  claiming  more  than  that  deduction.  The 
accumulation  of  funds  for  the  purpose  of  the  renewal  of 
the  rolling  stock  is  clearly  a  charge  upon  the  occupation 
of  the  line,  regarded  as  a  railway ;  for  without  it  the 
Company  could  not  continue  to  carry  on  business.  As 
to  the  second  point,  it  is  admitted  by  the  other  side 
that  the  appellants  are  entitled  to  a  deduction  in  respect 
of  the  additional  capital  invested  in  furniture  and  other 
things  which  are  not  fixtures;  but  it  is  said  that  they 
are  not  so  entitled  in  respect  of  capital  invested  in  fix- 
tures. The  test  of  rateability  in  this  respect,  however,  is 
not  riroply  whether  fixed  machinery  is  or  is  not  a  fixture, 
but,  further,  whether  or  not  it  would  be  provided  by  a  land- 
lord for  the  hypothetical  tenant,  and  would  be  ancillary 
to  the  occupation  of  the  hereditament  by  the  latter  for 
the  purpose  of  carrying  on  a  business ;  whether  or  not,  in 
short,  it  would  bea  landlord's  fixture;  Regina  Y.Haslam{a). 
If  such  machinery  would  not  be  a  landlord's  fixture,  the 
deduction  ought  to  be  allowed  in  respect  of  it  Now, 
many  of  the  things  specified  in  the  case  would  not  be 
provided  by  the  appellants  for  the  supposed  tenant, 
who  would  have  to  find  them  himself.    Lathes  are  an 
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(a). 17  Q.B.  220. 
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1860.       instanee.    [HtU  J.   The  (umtables^  at  all  eventoi  are  part 
The  Quisy    ®^  ^^  actual  pertnanent  way.]    The  question  as  regards 

KoBTB       tomtablea  equally  with  the   other  fixed  machiDeiy  ia^ 
BTArroEtM     whether  the  value  of  the  railway  to  a  tenant  b  or  is  not 
Railway      increased  by  them.     If  it  is,  the  appellants  are  rateable 
in  respect  of  them ;  Bex  v.  Birmingham  and  Staffardr 
shire  Gas  Light  Company  (a).     If  it  is  not,  and   the 
tenant  would  have  to  find  the  machinery  hiraaelf  (an 
assumption  not  inconsistent  with  any  fact  found  in  the 
ease),  the  value  of  the  machinefy  ought  to  be  regarded 
as  a  deduction  firom  tenant's  profits.      [Blachbum  J. 
The  question  rather  is,  what  machinery  would  pass  with 
the  line  if  it  were  let  ?]  That  is  the  same  question  under 
another  aspect.     As  to  the  third  point :  The  appellants 
are   entided  to  a  further  deduction  for  interest  and 
tenant's  profits  upon  the  floating  capital.      They  are 
compelled  always  to  have  in  hand  a  certain  sum  of 
money  in  lieu  of  the  returns,  whic^  take  time  to  realize. 
The  ready  money  takings  being  insufficient  to  meet  the 
outgoings,  there  is  a  constant  necessity,  from  one  year  to 
another,  that  this  floating  capital  should  be  at  command. 
A  tenant  would  have  to  take  this  into  consideration  in 
taking  the  property.      [Blaehbum  J.      Probably  the 
appellmts  are  entitled  to  a  deduction  in  respect  of  the 
interest  on  the  floating  capital;  but  can  they  daim  any 
further  allowance?]     That    is  a   sub-division   of  the 
question.    It  must  be  remembered  that  the  principal  is 
necessarily  employed  for  the  very  purpose  of  realizing 
the  returns  upon  which  the  appellants  are  rated ;  that  it 
is  essential  to  the  carrying  on  of  their  business,  and 
contributes,  so  to  speak,  to  the  earnings  of  the  line.  The 
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appellants  are   therefore  entitled  to  a  deduction    for 
tenant's  pro6t8j  also^  upon  it.     There  is  no  distinction  ' 
in  principle  between  the  floating  capital  and  the  capital 
invested  in  the  locomotive  stock,  or  in  any  other  branch 
of  the  concern.     [Blackburn  J.     There  is  this  distinc- 
tion, that  money  invested  in  stock  cannot  be  easily 
realized,  and  the  realization  may  occasion  loss ;  whereas 
money  lying  at  a  bank  is  realized  already.]    The  .two 
classes  of  capital  may  be  at  diflerent  risks,  which  may 
affect  their  respective  arithmetical  amounts ;  but  in  prin- 
dple  they  are  both  employed  in  the  same  way  upon  the 
business.    A  similar  allowance  to  that  claimed  by  the 
appellants  under  the    present  head  was  made  to  the 
water  Company  in  Regina  v.  Mile  End  Old  7Wn(a),  and 
passed  without  objection.     As  to  the  fourth  point :  The 
deduction  to  which  the  appellants  are  entided  in  respect 
of  stations,  buildings  and  sidings  ought  to  be  ascertained 
by  allowing  &h  per  cent  on  the  cost  of  their  original  con- 
struction.   The  other  side  admit  that  this  deduction 
should  be  on  the  footing  of  the  proper  rateable  value  of 
the  stations  &c. :  and  their  cost  price,  plus  6/.  per  cent, 
upon  it,  is  their  proper  rateable  value,  in  the  absence  of 
prorf  that  they  could  now  be  built  cheaper. 
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Lauh  was  heard  in  reply. 


Cur.  adv.  vult. 


CocKBUBN  C.  J.  now  delivered  the  judgment  of  the 
Court  (6).  Four  questions  are  propounded  in  this  case 
for  the  decision  of  the  Court.  The  first  is,  whether  the 
percentage  amount  to  be  allowed  for  interest  on  capital 

(a)  10  Q.  B.  206. 

(b)  Coekbum  C.  J.,  H^  and  Bktekbum  Js. 
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and  tenant's  profits  is  to  be  calculated  upon  the  c^ost 
price  of  the  rolling  stocky  or  on  the  depreciated  value 
\rhich  that  stock  may  bear  at  the  time  the  rate  is  actually 
made.     We  are  of  opinion  that  the  allowance  must  be 
made  with  reference  to  the  actual  and  not  to  the  original 
vahie.     This  point  has  already  been  decided  by  this 
Court  in  the  case  of  Regina  ▼.    Great   Western  Rail" 
way  .Company  (a),  in  which  decision  we  entirely  concur. 
In  addition  to  the  reasons  given  in  the  judgment  of  the 
Court  in  that  case  it  may  be  observed  that,  as,  under 
The  Parochial  Assessment  Act,  the  tenant's  profits  u]x>q 
stock  must  necessarily  be  calculated  with  a  view  to  their 
deduction  from  the  gross  earnings,  in  order  to  ascertain 
what  a  tenant  would  give  for  the  entire  property,  nothing 
could  be  more  inconvenient  than  that  a  different  prin- 
ciple should  prevail  in  calculating  the  profits  in  the  two 
cases.     Now  the  question,  when  considered  under  The 
Parochial  Assessment  Act,  must  be  looked  at,  not  with 
reference  to  the  railway  (yompany,  who  may  have  ex- 
pended on  the  purchase  of  the  stock  a  much  larger  sum 
than  such  stock  would  now  realize,  but  with  reference  to 
an  incoming  tenant  and  the  amount  of  capital  which 
such  tenant  would  have  to  lay  out  in  the  purchase  of  the 
rolling  stock  necessary  to  carry  on  the  undertaking.    It  is 
obvious  that  what  it  would  be  worth  the  while  of  a  person 
or  Company  about  to  embark  in  a  commercial  under- 
taking  to  give  as  rent  for  the  premises  in  which  it  was 
to  be  carried  on,  would  depend  on  the  amount  to  be 
deducted,    in  addition   to  repairs  and  other  necessary 
outgoings,  from   the  gross  earnings,  in  respect  of  the 
profits  due  to  the  capital  to  be  employed  in  the  concern. 


(a)  6  «.  B.  179. 
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But  it  is  plain  that  a  tenant  would  calculate  such  profits 
on  the  amount  of  capital  actually  required  to  be  expended 
on  the  stock  ;  not  on  what  may  have  been  the  value  of 
such  stock  at  some  other  time  or  in  other  hands.     Now 
it  must  be  assumed  that  the  stock,  in  its  existing  con- 
dttion^  is  sufficiently  effective  to  produce  the  earnings 
which,  after  the  necessary  deductions,  constitute  the  im- 
proved value  of  the  railway ;  and  it  cannot  reasonably 
be  supposed  that,  if  the  Company  were  about  to  give  up 
the  undertaking,  they  would  not  be  willing  to  part  with 
their  stock  at  its  actual  value  ;  or  that,  if  they  refused 
to  do  ao,  the  incoming  tenant  could  not  procure  other 
stock  of  an  equally  efficient  character,  at  its  real  value, 
to  supply  the  deficiency.    In  estimating  therefore,  under 
Stat.  6  &  7  ^.  4.  c.  96.,  what  a  tenant  would  pay,  the 
profits  must  be  calculated  on  the  actual  value  of  the  stock. 
It  cannot  be  supposed  that,  in  exempting  profits  under 
Stat  6  &  7   Vict  c.  48.,  a  different  principle  of  calcu- 
lation  was  intended  to  be  acted  on. 

The  second  question  is,  whether  the  Company  are 
entitled  to  a  deduction  in  respect  of  various  articles  there* 
in  specified,  being  things  necessary  for  carrying  on  the 
business  of  thte  Company.  The  articles  to  which  such  a 
question  may  have  reference  may  be  divided  into  three 
classes.  First,  things  movable,  such  as  office  and 
station  furniture ;  Secondly,  things  so  attached  to  the 
fireehold  as  to  become  part  of  it ;  and.  Thirdly,  things 
whichj  though  capable  of  being  removed,  are  yet  so  far 
attached  as  that  it  is  intended  that  they  shall  remain  per- 
manently connected  with  the  railway  or  the  premises 
used  with  it,  and  remain  permanent  appendages  to  it 
as  essential  to  its  working.  It  is  clear  that,  in  respect  of 
the  first  class  of  articles,  a  deduction  should  be  allowed. 
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I860.        ^^  ^^  equally  clear  that  no  dedaction  should  be  allowed 
-,,  ■  -. —    as  to  the  second.     As  to  the  third,  the  question  is  finally 

^▼.  settled  by  the  decision  of  this   Court  in  the  case   of 

Stafpord-     Regina  ▼•  Southampton  Dock  Company  (a). 

Bailway  The  third  question,  whether  the  Company  are  entitled 

mpany.      ^  ^  deduction  in  respect  of  the  floating  capital  therein 

referred  to,  is  one  of  considerable  nicety,  and  which,  as 

it  appears  to  us^  must  depend  on  whether,  on  the  whole 

capital  employed,  a  greater  delay  occurs  in  realizing  the 

returns  than  is  ordinarily  incidental  to  the  employment 

of  capital.     No  doubt  as  the  rent  which  the  imaginary 

tenant,  contemplated  by  The  Parochial  Assessment  Act, 

could  afford  to  pay,  would  be  the  difference  between 

the  gross  earnings  (after  the  necessary  deductions)  and 

the  amount   of  profits   due  (reference  being  had  to 

the  nature  of  the  undertaking)  on  the  capital  employed ; 

whatever  tends  to  diminish  such  profits  must  go>  pro 

tanto,  to  diminish  the  rent     Any  delay  in  realizing  the 

profits,  beyond  such  as  is  generally  incidental  to  the 

ordinary  employment  of  capital,  may  therefore  (as  it  must 

be  presumed  that  it  would  be  taken  into  account  by  the 

tenant)  be  fairly  taken  into  account  in  determining  the 

rateable  value.     On  the  other  hand,  it  must  be  observed 

that,  as  a  very  large   proportion  of  the  earnings  of  a 

railway  Company  is  of  a  ready  money  character,  it  may 

well  be  that,  when  the  whole  of  the  capital  and  of  the 

earnings  are  taken  into  account,   the  profits  on  the 

whole  capital  may  be  realized  in  a  shorter  time  in 

this   species  of  undertaking  than  on  the  average  of 

coomiercial   enterprises.    K  this  should  be  the  case, 

the  delay  in  realizing  that  profit  which  might  arise 

(a)  14Q.^.d87. 
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as  to  a  part  of  the  capital  might  well  be  considered 
to  be  compensated  by  the  more  than  ordinary  quick- 
ness of  the  return  on  the  rest.  We  have  no  means 
before  us  of  determining  the  question  with  reference  to 
this  view  of  the  case.  We  can  do  no  more  than  point 
out  the  principle  by  which  we  think]  it  must  be  deter- 
mined. 

As  regards  the  fourth  question,  we  are  of  opinion 
that  the  deduction  to  be  allowed  in  respect  of  stations, 
buildings  and  sidings  must  be  calculated  on  the  actual 
valae  at  which  they  ought  to  be  assessed,  and  not  on  the 
original  cost  of  construction. 

Rates  to  be  amended,  if  necessary, 
on  the  principles  laid  down  in  the 
judgment. 
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The  Judges  of  the  Court  of  Queen^s  Bench  who  sat  in 
Banc  in  this  Vacation  were : 
COCKBUBN  C.  J. 
WlQHTMAN  J.  I  HlT^  J. 

Cbompton  J.  I  Blackbubn  J. 


27th 


Weight  v.  Wilkin. 


[Reported  in  the  Queen's  Bench^  and  in  the  Exchequer 
Chamber  on  error  from  that  Court,  2  B.^  S.  232.] 
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IN  THE  EXCHEQUER  CHAMBER  (a). 
(Error  irom  the  Queen's  Bench.) 
The  Company  of  Proprietors  of  the  Stoubbredoe  t% 


Navigation  ogaiMt  The  Earl  of  Dudlby.        ^^««»*«^t^- 

ERROR  was  brought  by  the  plaintifis,  upon  the  judg-  a  canal  Act 
ment  of  the  Queen*s  Bench  given  in  favour  of  zxyiii./pTo- 

▼ided  that  no 
owner  of  anj 
mines  shovild  cany  on  any  work  for  the  getting  of  coal  or  minerals  within  the  distance 
of  twelre  yavds  from  the  canal,  nor  should  any  «>als  or  other  minerals  be  got  under  any 
part  of  the  eanal,  or  the  towing-paths  thereunto  belonging,  or  under  any  reserroir  to  be 
nuule  by  the  canal  Company,  or  within  or  under  any  land  or  ground  lying  within  the 
diatanoe  of  twelre  yards  of  either  side  of  the  canal,  or  of  any  reservoir,  except  as  therein- 
after mentioned,  without  the  consent  of  the  Company. 

By  another  dause  it  was  provided,  that  when  the  owner  of  any  coal  mine  &c  Iving 
under  the  canal  or  reservoirs,  or  within  the  distance  thereinbefore  limited,  should  be 
desirous  of  working  the  same,  then  such  owner  should  give  a  written  notice  of  his 
intention  to  the  Compmy  three  calendar  months  before  he  should  begin  to  work  such 
mines  lying  as  aforesaid;  and  u|X)n  the  receipt  of  such  notice  it  should  t>e  lawful  for  the 
Company  to  inspect  such  mines,  in  order  to  determine  what  coal  or  other  minerals  might 
be  come  at  and  be  actually  gotten ;  and  if  the  Company  should  neelect  to  inspect  such 
mines  within  thirty  days  af&r  the  receipt  of  such  notice,  it  should  be  lawful  for  the 
proorietors  of  such  mines,  and  they  were  thereby  authorized,  to  woik  such  ptart  of  the 
nia  mines  as  lay  under  the  canal  or  reservoirs,  or  within  the  distance  aforesaid :  and  if 
y>P  insoection  fixe  Company  should  refuse  to  permit  the  owners  of  the  said  mines  to 
^*o(k  sucti  part  of  the  said  mines  lying  as  aforesaid,  or  any  part  thereof  as  they  misht 
have  come  at  and  actuallv  gotten,  then  the  Company  should,  within  three  calendar  monUis, 
P^to  the  owners  the  value  thereof. 

By  another  dause  it  was  provided,  that  nothing  in  the  Act  contained  should  defeat, 
prejudice,  or  affect  the  right  of  any  owner  of  lands  or  ffrounds  in,  upon,  or  through  which 
the  canal  dn:.  should  be  made,  to  the  mines  lyinff  wiwin  or  under  the  lands  or  grounds 
to  be  set  oat  and  made  use  of  for  such  canal  &c. ;  but  all  such  mines  were  thereby 
naerved  to  such  owners  raspectively ;  and  it  was  declared  that  it  should  be  lawful  for 
«Qch  owners,  subject  to  the  conditions  therein  contained,  to  work  all  such  mines :  Pto- 
i^ded  that  in  working  sudi  mines  no  iiymy  were  done  to  the  said  navigation.^ 

The  owner  of  a  coal  mine  gave  the  statutory  notice  to  the  Company  of  his  intention 
to  work  it  npder  and  within  twelve  yaids*  distance  of  one  of  the  Company's  reservoirs. 
The  Company  did  not  thereupon  either  inspect  the  mine,  or  refuse  to  permit  it  to  be 
worked,  or  pay  the  owner  the  value  of  it. 

Held  that  the  mine  owner,  after  the  expiration  of  the  time  limited  by  the  Act  for  the 

(a)  Before  WiXU»^  Byles  and  Keating  Js.,   Martin,  ChanneU  and 
wade  Urn. 
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1860.  the  defendants  (a)  upon  a  case  stated  by  consent  and  by 

Stoubbbidoc  order  of  Hill  J.,  which  was  in  substance  as  follows. 

^Cg^^j         "^^^  action  was  brought  to  recover  damages  for  injury 

^'    .  to  a  reservoir  and  dam  of  the  plaintifis  by  the  mining 

Dudley.  operations  of  the  defendant. 

CompaBvto  '^^^  plaintifls  were  incorporated  by  stat.  16  G,   3. 

take  thoae  ^^  xxviii.  (6),  for  the  purpose  of  making  and  maintaining 

entiUed,  not-  a  canal  from  Stovrbridge^  in  the  county  of  Wcrcetier,  to 

withBtanding  ^  "^  '' 

the  proviso  Stourton,  in  the  county  of  Stafford  ;  and  two  collateral 

mentioned  cuts  therein  mentioned.     By  this  Act  (c),  p.  737,  they 

work^themine  ^^^^  required  to  make  **  satisfaction''  '*  for  all  damages 

reMTvofa'^in  ^  ^  sustoined  by  the  owners  or  proprietors  of  such 

ordina^*"^  lands,  tenements,  or  hereditaments,  waters,  waterooarses, 

mode ;  and       brooks.  or  rivers,  respectivelv,  as**  should  "  be  taken, 

that  no  action  '  "^         r 

lay  against       used,  removed,  diverted,  or  prejudiced,  in  or  by  the 

him  by  the  .  ,,  «  n 

Company  for     execution  of  all  or  any  of  the  powers  oP'  the  "  Act. 

damage  caused    a*,.-,.  ,  .  .•. 

to  the  reser-      At  p.  745,  they  were  empowered  to  make  reservoirs  and 

of  MicJwoA^   other  works,  "doing  no  injury  thereby  to  any  mines 

^^'  lying  under  or  near  to  such  reservoirs'*  and  other  works, 

'*and  making  recompense  and  amends  to  the  owners 

(a)  On  Fridojf,  10th  June,  1859.  The  case  is  not  reported,  the  Cooii 
haTing  giren  no  reasons  for  their  judgment,  saying  that  the  matter, 
being  res  integra,  had  better  be  decided  at  once  by  the  Court  of  Ex- 
chequer Chamber. 

(b)  Local  and  personal,  public.  "  For  making  and  maintaining  a 
navigable  canal  from  or  near  the  town  of  Stourbridge,  in  the  county  of 
Worcester,  to  join  the  Stajfardskire  and  Woreeetertkire  Canal  at  or  near 
Stourton,  in  the  county  of  Stafford ;  and  also  two  collateral  cats,  one 
from  a  place  called  The  Fme,  upon  Pentnet  Chace,  to  communicate  with 
the  intended  canal  near  the  junction  of  Wordesley  Brook  with  the  river 
Stour;  and  the  other  from  a  place  called  Black  Belph,  upon  the  said 
chace,  to  join  the  first  mentioned  collateral  cut  at  or  near  certain  lands 
called  The  Lays,  in  the  parish  of  Kingawif^ord,  in  the  said  county  of 
Stafford." 

(c)  The  Act  not  being  divided  into  sections,  it  is  necessary  to  refer 
to  its  paging. 
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and  prot>rietors  of  lands,  in  manner  as"  therein  was        i860. 
*' directed  and  provided,  for  any  lands  to  be  taken  or  BvouRSRiiMia 
used,  or  for  any  damage  to  be  occasioned  to  any  olber     ^c^^J^^ 
lands  by  reason  of  the  making  of  any  such  reservoirs"       ^j  ^^ 
and  other  works.      At  p.   749   and  following  pages      Dodlbt. 
certain   persons  were  appointed   Commissioners,  **  to 
determine  and  adjust"  (p.  753)   ''from  time  to  time, 
what  distinct  sum  or  sums  of  money'*  should  *«  be  paid 
by  the"   plaintiflb  "for  the  absolute  purchase  of  the 
lands  or  grounds  which"  should  *'be  set  out  and  aacer* 
tained"  <'  for  making  the  said  canal,  and  collateral  cuts, 
or  any  part  thereof,  and  other  the  purposes  in"  the 
''Act  mentioned;   and  also  to  determine  and  adjust 
what  other  distinct  sum  or  sums  of  money''  should  ''  be 
paid  by  the''  plaintiflb  ''  as  a  recompense  for  any  damages 
which"  might  or  should  ''  be,  at  any  time  or  times  whatso* 
ever,  sustained  by"  "  persons*'   "  being  owners  of,  or 
interested  in,  any  lands,  grounds,  tenements,  heredita- 
ments, and  waters,  for  or  by  reason  of  the  making, 
repairing,  or  maintaining,  the  said  canal,  or  collateral  cuts, 
or  of  any  resenroirB**  &c.,  inter  alia, ''  by  reason  or  means 
of  the  execution  of  any  of  the  powers''  therein  con- 
tained, by  the  plaintiffs  (p.  754).  In  case  of  dissatisfac- 
tion with  the  decision  of  these  Commissioners  juries 
were  to  be  impannelled  to  decide  the  amount  to  be  paid 
for  purchase  money,  damages,  &c.,  by  the  plaintiffs; 
and  their  verdict  was  to  be  final  (pp.  754  to  756).  Upon 
payment  or  tender,  by  the  plaintiffs  to  the  owners,  of  the 
purchase  money  for  lands,  when  thus  ascertained,  the 
**  lands"  ''  and  the  fee  simple  and  inheritance  thereof," 
were  **  from  thenceforth"  to  ''  be  vested  in,  and  become 
for  ever  the  sole  property  of,  the  "  plaintiffs, ''  to  and  for 
the  use  of  the  said  navigation,  but  to  or  for  no  other  use 
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1860.       or  purpose  whatsoever*'  (p.  759).    At  p.  794  it   was 
Stoubbbidoi  enacted  that  all  coals  and  other  minerals  which  should  be 
^^panT     ^^"°^  *°^  ^"K  ^P»  ^°  making,  carrying  on  and  comple- 
£  ^1  of       ^^°K  ^^^  canal,  collateral  cuts  and  other  works  authorized 
DuoLKT.      by  the  Act,  might  be  taken,  carried  away  and  disposed  o( 
for  their  own  use  and  benefit,  by  the  persons  respectively 
in  whose  land  or  grounds  the  same  were  foqnd  and  dog 
up.    And,  at  p.  795,  "  That  no  owner  or  proprietor  of 
any  mines  or  minerals,  their  workmen  or  servants,  or 
other  person  whatsoever,*' should  **on  any  account  what- 
ever, open,  dig,  sink,  or  carry  on,  any  work  for  the  getting 
of  coal,  limestone,  ironstone,  or  mineral,  within  the  dts* 
tance  of  twelve  yards  from  the  said  intended  canal  or 
collateral  cuts  as  aforesaid ;  nor"  should  "  any  coals,  or 
other  minerals,  be  got  under  any  part  of  the  said  canal 
or  collateral  cuts,  or  the  towing  paths  thereunto  belong- 
ing, or  under  any  reservoir  or  reservoirs  to  be  made  by  the** 
plaintiffs,  **or  within  or  under  any  land  or  ground  lying 
within  the  distance  of  twelve  yards  of  either  side  of  the 
said   canal  or  collateral   cuts,  or  of  any  reservoir  or 
reservoirs,   on   any  account    whatsoever,    except    as'' 
thereinafter  *' mentioned,  without  the  consent  of  the" 
plaintiffs  **  in  writing  under  iheir  common  seal  for  that 
purpose,  first  had  and  obtained.     Provided  nevertheless, 
that  when  any  mine  of  coal,  ironstone,  or  other  mineral, 
which"  should  **  be  worked  agreeably  to  the  directions 
of"  the  '^Act,  or  any  vein   thereof,"  should  '*  extend 
beyond  the  limits"  thereinbefore  **  allowed  for  working 
the  same,  it"  should  and  might  **  be  lawful  for  the  owner 
of  any  such  mine,  without  any  such  consent  as  afore- 
said, from  time  to  time,   upon  making  sufficient  and 
necessary  headways  or  tunnels  under  the  said  canal  and 
collateral  cuts  and  towing  paths,  and  also  under  any 
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ground  where  sach  owners"  were  **  restrained  firom  work- 
ing as  aforesaid,  to  dig,  make,  and  get,  such  coal,  iron- 
stone, or  other  minerals,  beyond  such  limits;  so  as  such 
headways  or  tunnels'*  did  '^  not  exceed  six  feet  in  height, 
nor  four  feet  in  breadth ;  and  so  as  the  same"  were  '*  not 
made  nearer  together  than  nine  feet ;  anything"  therein 
'*  contained  to  the  contrary"  thereof  "  in  any  wise  not- 
withstanding." The  Act  then  (at  p.  796)  empowered  the 
Company  to  enter  lands  and  mines  adjoining  their  works, 
for  the  purpose  of  discovering  whether  any  mine  was  being 
worked  contrary  to  the  directions  of  the  Act ;  and  (if  it 
should  be  discovered  that  such  was  the  case)  to  do  every- 
thing necessary  for  the   safety  and  security  of  their 
works ;    the  costs  and  expenses  whereof  were  to  be 
recoverable  in  the  manner  specified  in  the  Act.    It  was 
then  provided  (p.  797),  *'  That  when  and  so  often  as 
the  owner  or  proprietor  of  any  coal  mine,  limestone,  or 
other  minerals,  lying  under  the  said  canal,  or  collateral 
cuts,  or  any  such  reservoir  or  reservoirs  as  aforesaid,  or 
within  the  distance"  thereinbefore  '*  limited,"  should  '*be 
desirous  of  working  the  same,  then,  and  in  every  such 
case,  such  owner  or  proprietor"  should  ''give  notice  in 
writing,  under  his,  her,  or  their  hand  or  hands,  of  such 
bis,  her,  or  their  intention,  to  the  clerk  for  the  time  being 
of  the"  Company,    ''  at  least  three  calendar  months 
before  he,  she,  or  they'*  should  ''  begin  to  work  such 
mines,  lying  under  the  said  canal  or  collateral  cuts,  or 
the  said  reservoir  or  reservoirs,  or  within  the  distance 
aforesaid ;  and  upon  the  receipt  of  such  notice  it"  should 
and   might  "  be   lawful  for  the   said   Company*'  *'  to 
inspect,  or  cause  such  mines  to  be  inspected,  in  order  to 
determine  what  coal  or  other  minerals"  might ''  be  come  at, 
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and  be  actually  gotten  :  and  if  the  said  Companj''  should 
"  fail  or  neglect  to  inspect^  or  cause  such  mines  to  be 
inspected,  within  thirty  days  after  the  receipt  of  such 
notice,  then  it*'  should  and  might  '*  be  lawful  for  the 
owners  or  proprietors  of  such  mines,  and  they"  were 
thereby  '*  respectively  authorized  to  work  and  get  such 
part  of  the  said  mines  as*'  lay  *'  under  the  said  canal  or 
collateral  cuts,  or  the  said  reservoir  or  reservoirs,  or 
within  the  distance  aforesaid ;  and  if,  upon  such  inspec- 
tion as  aforesaid,  the  said  Company"  should  "  refuse  to 
permit  the  owners  or  proprietors  of  the  said  mines  to 
work  such  part  of  the  said  mines  as"  lay  "  under  the  said 
canal  or  collateral  cuts,  or  the  said  reservoir  or  reservoirs, 
or  within  the  distance  aforesaid,  or  any  part  thereof,  as 
they  might,  from  time  to  time,  have  come  at  and  actually 
gotten,  or  in  any   other  manner  obstruct  or  prevent 
them  from  getting  the  same ;  then  the  said  Company" 
should, ''  within  three  calendar  months  after  such  refusal 
or  obstruction  as  aforesaid,  pay,  or  cause  to  be  paid,  to 
the  owners,  proprietors,  or  workers  of  such  mines  respect- 
tively^  such  price  or  prices  for  the  same,  in  proportion  to 
their  several  interests  therein,  as  the  next  adjoining  mines 
of  equal  quality"  should  ^*  have  been  really  and  bonS  fide 
sold  for,  or  be  estimated  or  valued  at:"  which  price,  if 
disputed,  was  to  be  settled  by  the  Commissioners  or  a 
jury.    At  p.  798  the  owners  of  mines  were  authorized 
to  work,  carry  on  and  drain  the  same,  and  to  make  cuts 
through  their  own  lands  to  the  canal  or  its  collateral  cats ; 
**  so  as  no  injury  or  damage  be  done  thereby  to  the  said 
navigation."  At  p.  816  it  was  provided  *^  That  nothing"  in 
the  Act  '*  contained^'  should  *'  extend,  or  be  construed  to 
extend,  to  defeat,  prejudice,  or  affect  the  right  of  any  lord 
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or  lords  of  any  manor  or  manors,  common  or  waste  grounds^        1 860. 
or  of  any  owner  or  owners  of  any  lands  or  grounds  in,    Stocjbbridob 
upon,  or  through  which  the  saji^  canal  and  collateral  cuts,    ^c^&nj 
towing  paths,  wharfs,  quays,  trenches,  sluices,  passages, 
watercourses,  or  conveniences  aforesaid,  or  any  of  them," 
should  **  be  made,  to  the  mines,  minerals,  or  quarries, 
lying  or  being  within  or  under  the  lands  or  grounds  to 
be  set  out  or  made  use  of  for  such  canal  and  collateral 
cuts,  towiug  paths,  wharfs,  quays,  or  other  conveniences 
aforesaid,  or  any  of  them ;  but  all  such  mines,  minerals, 
and  quarries,"  were  thereby  *^  reserved  to  such  lord  or 
lords  of  such  manor  or  manors,  or  of  such  common  or 
waste  grounds,  and  to  such  owner  or  owners  of  such 
lands  or  grounds  respectively,  their  heirs  or  assigns; 
And  that  it''  should  and  might  ^  be  lawful  to  and  for  the 
lord  or  lords  of  such  manor  or  manors,  common  or  waste 
grounds,  or  such '  owner  or  owners  of  such  lands  or 
grounds   respectively    (subject    to  the  conditions  and 
restrictions  herein  contained)  to  work  all  such  mines  and 
quarries,  and  to  take  and  carry  away  all  such  coals,  iron- 
stone, and  minerals,  as"  should  *'  be  gotten  therein,  to 
his  and  their  own  lise ;  provided  that  in  working  such 
mines  and  quarries  no  injury  be  done  to  the  said  naviga- 
tion ;  anything*'  in  the  Act  **  contained  to  the  contrary 
notwithstanding." 

Under  the  powers  vested  in  them  by  this  Act  the 
plainti£&  made  the  canal  and  the  collateral  cuts,  and  also 
certain  reservoirs  for  supplying  them  with  water,  on 
certain  common  or  waste  lands  within  the  manor  of 
Kingswinford,  in  the  county  of  Stafford;  under  an 
agreement  for  the  purchase  of  those  lands,  with  the  late 
Viscount  Dudley  and  Wardf  who  was  then  the  lord  of 
2  B  2 
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I860.  tli&t  manor,  and  as  such  entitled  to  the  soil  of  the  lands 
STouRBaiDQB  '^^  ^uestion,  and  the  minerals  under  the  same.  By  inden- 
^"'omfijiy''  ture,  dated  16th  Januarys  1784,  made  between  the  said 
Lord  Dudley  and  fVard  and  the  plaintiflPs,  after  reciting 
that  the  former,  in  pursuance  of  stat.  16  G.  3.  c«  xxviiL, 
had  agreed  to  sell  and  convey  to  the  Company,  for  the 
use  of  the  said  navigation,  the  parcels  of  land  therein 
mentioned,  his  Lordship  conveyed  the  same  to  the  Com- 
pany in  fee;  excepting  and  reserving  to  him  and  the 
persons  entitled  in  remainder  to  the  ])osses8ion  and 
inheritance  of  the  said  lands  for  the  time  being,  and  to 
his  and  their  heirs  and  assigns  respectively,  all  mines  of 
coal,  limestone,  ironstone  and  other  minerals  in  and 
under  the  said  lands  or  any  part  thereof:  with  liberty  of 
working  and  getting  the  same  in  such  manner  as  was 
directed  and  prescribed  by  the  said  Act  of  Parliament 
This  deed,  which  contained  a  covenant  by  Lord  Dudley 
and  ffard  for  quiet  enjoyment,  was  to  be  deemed  part  of 
the  case.  In  the  same  year,  but  after  the  execution  of 
this  conveyance,  an  inclosure  Act  was  passed,  for  inclos- 
ing the  common  and  waste  lands  in  the  manor  of  Kinys' 
vnnford^  The  Commissioners  appointed  by  this  Act 
(which  was  also  to  be  deemed  part  of  the  case,  but  to 
which  it  is  unnecessary  further  to  refer)  allotted  to  the 
Company  a  piece  of  land,  parcel  of  the  manor;  and  the 
Company  thereupon  built,  upon  that  piece  of  land,  a 
dam  to  one  of  their  before  mentioned  reservoirs.  The 
late  liord  Dudley  and  fFar^^diedin  1833,  and  thereupon 
the  devisees  in  trust  under  his  will  became  the  lords  of 
the  manor  of  Kingswinford.  In  1843,  these  trustees, 
who  were  then  possessed  of  and  working  very  extensive 
mineral  property  in  the  neigbourhood,  were  desirous  of 
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gettiDg  the  coal  under  and  within  the  distance  of  twelve        I860. 


yards  of  the  said  resenroir  and  the  works  thereof;  and  stourbridob 
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they  accordingly,  on  10th  November^  1843,  gave  a  written 
notice,  tinder  their  hands,  to  the  clerk  of  the  Company, 
of  such  desire,  and  of  their  intention  to  work  the  same, 
and  to  open,  dig,  sink  and  carry  on  the  necessary  works 
and  operations  for  that  purpose.    The  Company  did  not, 
after  the  receipt  of  such  notice,  inspect  or  cause  to  be 
inspected  the  said  mines ;  or  refuse  to  permit  the  said 
trustees  to  work  such  part  thereof  as  lay  under  the  said 
resenroir  and  works,  or  within  twelve  yards  thereof.  The 
trustees,  after  giving  the  said  notice,  continued  to  work 
mines  near  to  the  said  reservoir  and  dam,  though  not 
within  twelve  yards  of  them,  until  the  year  1853 ;  when 
the  defendant,  under  the  limitations  of  the  will  of  the 
late  LfOrd  Dudky  and  Ward^  became  lord  of  the  manor 
o{ Kingsunnford^  and  owner  of  the  mines  mentioned  in  the 
notice.      Subsequently  to  that  time  the  defendant  con- 
tinued working  the  said  mines ;  and,  in  the  years  1853, 
1854  and  1855,  worked  and  got  large  quantities  of  coal, 
as  well  under  and  within  twelve  yards  of  the  said  reser- 
voir and  under  and  within  twelve  yards  of  the  said  dam 
thereof,  as  also  beyond  such  distance  of  twelve  yards 
respectively.     The  construction  of  the  said  reservoir  and 
dam  had  increased  the  liability  of  the  surface  to  damage 
from  mining  operations  underneath,  and  the  defendant, 
by  working  the  said  mines,  caused  damage  to  the  said 
reservoir  and  dam.     If  the  land  where  the  said  reservoir 
and  dam  were  constructed  had  remained  in  its  original 
state  as  a  common,  a  portion  of  the  surface  would  have 
been  let  in,  and  the  grass  growing  thereon  destroyed, 
by  the  defendant's  mining  operations.     The  quantity  of 
grass  so  destroyed  would,  however,  have  been  so  small 
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For  the  purposes  of  the  case  it  was  to  be  taken  as 
admitted  that  the  defendant  worked  the  said  mines  in 
the  usual  and  ordinary  mode  of  working  mines  in  the 
district ;  and  was  not  guilty  of  any  negligence  in  work- 
ing them^  save  in  working  them  without  leaving  suffi- 
cient support  for  the  said  reservoir  and  dam ;  ii^  upon 
the  facts  stated^  the  Company  were  entitled  to  have  such 
support  left  in  working  the  mines.  The  Court  was  to 
have  power  to  draw  all  such  inferences  of  fact  as  a  jury 
might  properly  draw. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  plaintiffi  were  entitled  to  recover  for  the  injury 
done  by  the  working  of  the  said  mines  or  any  part 
thereo£ 


Maniiiy^  for  the  plaintiffs.  The  plaintifib  are  entitled 
to  recover.  They  had  a  right  to  the  support  of  the  land 
immediately  underneath  their  reservoir,  which  was  con- 
structed on  land  purchased  by  them  from  the  defendant's 
ancestor  in  1784.  By  p.  797  of  their  Act,  the  plaintiffs 
were  required  to  make  satisfaction  for  all  damages  to  be 
sustained  by  the  owners  of  lands  taken  for  or  prejudiced 
by  the  execution  of  the  powers  of  the  Act.  The  depri- 
vation of  the  right  to  work  the  mines,  beneath  the  reser- 
voir, in  the  direction  of  the  surface,  beyond  the  point 
which  would  leave  sufficient  supportforthe  reservoir,  was 
damage  for  which  the  defendant's  ancestor  was  entitled 
to  compensation  under  this  provision,  and  for  which  it 
must  now  be  assumed  that  he  received  compensation 
from  the  plaintiffs.  At  p.  795  there  is  an  express  pro- 
hibition upon  the  owners  of  mines  or  minerals,  fix>m 
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working  and  getting  the  same  within  or  under  any  land        1860. 
or  ground  lying  under,  or  within  the  distance  of  twelve    stotebbidob 
yards  from^  any  reservoir  of  the  plaintiffs,  without  their     ^^^p^^y 
written  consent  under  seal.     At  p.  798,  the  owners  of 
mines  are  authorized  to  work  them,  but  only  **  so  as  no 
injury  or  damage  be  done  thereby  to  the  said  navigation/' 
So,  at  p.   816,  a  similar  power  is  given  to  the  lords  of 
manors  and  others,  but  only  *'  provided  that  in  working 
such  mines  and  quarries  no  injury  be  done  to  the  said 
navigation."    The  other  side  will  rely  on  the  power 
given,   at  p.  797,  to  the  owners  of  mines  lying  under 
the  canal  or  reservoirs,  or  within  the  distance  of  twelve 
yards  of  them,   to  work  the  same,  after  giving  three 
months'  written  notice  to  the  plaintiffs  of  their  intention 
to  do  so;  and  provided  the  plaintiffs  should  not,  within 
thirty  days  after  the  receipt  of  such  notice,  have  the 
mines  inspected  and  refuse  to  allow  them  to  be  worked. 
It  will  be  contended  for  the  defendant  that,  inasmuch  as 
the  required  notice  was  given  to  the  plaintiffs  so  far  back 
as  1843,  and  they  never  caused  the  mines  to  be  inspected, 
or  refused  to  permit  them  to  be  worked,  in  which  event 
they  would  have  been  obliged  to  pay  compensation,  they 
have  no  ground  of  complaint  against  the  defendant  for 
working  them  within  the  twelve  yards'  distance.     Con- 
ceding, however,  that  the  omission  to  inspect,  on  the 
part  of  the  plaintiffs,  gave  the  defendant  the  right  to 
work  the  mines,  such  right  was  nevertheless  subject  to 
the  obligation,  imposed  upon  him  by  other  parts  of  the 
statute,  so  to  work  them  as  to  do  no  damage  to  the  plain- 
tiffs' property.      In  Caledonian  Railway   Company  v. 
Sprot  (a)  the  plaintiffs'  railway  had  been  made  under 
the  powers  of  an  Act  which  authorized  them  to  take 


(a)  2  Mtufq.  Sc.  Ap.  Ca.  449. 
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I860.  lands  for  the  purpose,  and  authorized  the  owners  of  lands 
Stoubbridoe  taken  to  reserve  the  minerals  under  them,  and  to  work 
such  mines  after  giving  security  to  the  plaintifls  for  all 
damages  and  injury  which  might  result.  It  was  held  by 
the  House  of  Lords  that  a  conveyance  of  land  to  the 
plaintifis  for  the  purposes  of  the  line,  gave  a  right  by 
implication  to  all  reasonable  subjacent  and  adjacent  sup- 
port connected  with  the  subject-matter  of  the  conveyance ; 
and  therefore  that,  although  in  the  conveyance  the 
minerals  were  reserved,  the  grantor  was  not  entitled  to 
work  them,  even  under  his  own  land,  in  any  manner 
calculated  to  endanger  the  railway.  [WxUes  J.  In 
Fletcher  v.  Great  Western  Railway  Company  (a)  Martin  B. 
points  out  that  that  case  turned  upon  the  construction 
of  the  conveyance  regulating  the  rights  of  the  parties 
between  themselves,  independently  of  an  Act  of  Parlia- 
ment.] The  conveyance  in  Caledonian  Railway  Com- 
pany V.  Sprot  (ft)  had  to  be  construed  with  reference  to 
the  Company's  Act,  no  less  than  the  conveyance  in  the 
present  case.  The  statute  now  in  question,  moreover, 
clearly  prohibits  such  a  working  of  the  mines,  under 
lands  which  have  been  conveyed  to  the  plaintiffs,  as  shall 
do  injury  to  the  navigation.  Dudley  Canal  Navigatum 
Company  v.  Grazebrook  (c)  is  no  doubt  undistinguish- 
able  from  the  present  case,  and  is  a  direct  authority 
against  the  plaintifl^.  That  decision  is,  however,  open 
to  review  in  this  Court,  and  cannot  be  supported.  It 
proceeded  upon  the  erroneous  view  of  the  law  enun- 
ciated by  Littledale  J.,  at  p»  68  of  the  report,  namely, 
that,  if  there  had  been  no  Act  of  Parliament  in  the  case, 
and  a  man  had  sold  the  land  to  the  Company,  reserving 
all  mines  to  himself,  he  would  have  been  entitled  to 

(a)  ^U.^N.  242.  253.  {b)  2  Macq,  Se.  Ap.  Ca.  449. 

(c)  1  B.  #  Jd.  59. 
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work  the  mines  in  the  usual  way,  even  if  he  bad  thereby        i860, 
caused  damage  to  the  Company.    According  to  that  stoukbridob 
view,  the  owner  of  surface  soil  is  not  entitled  at  common 
law  to  the  support  of  the  subjacent  strata ;  a  doctrine  now 
exploded  by  the  cases  of  Humphries  v.  Bragden  (a)  and 
Caledonian  Railway  Company  v.  Sprot{b).    [Martin  B. 
In  delivering  the  judgment  of  the  Court  in  Dudley 
Canal  Navigation  Company  v.  Grazebrook  (c)  Bayley  J. 
says,  *<  It  is  not  necessary  to  give  any  opinion  whether 
the  defendants  could  have  got  their  minerals  in  any 
manner  that  they  pleased,  without  being  liable  to  an 
action.     The  point  for  our  decision  is,  whether  they  are 
responsible  for  the  damage  done  to  the  plaintiffs,  by 
working  their  own  mines  in  the  ordinary  and  usual 
mode."]  That  is  the  same  proposition  which  Littkdale  J. 
had  enunciated.    It  is  no  longer  law  that  the  owner  of 
mines  may  work  them  in  the  ordinary  and  usual  mode, 
even  if  be,  in  so  doing,  takes  away  the  support  to  the  sur- 
face.   In  the  next  place,  even  should  the  Court  consider 
that  the  plaintiffs  are  not  entitled  to  support  for  their 
works  from  the  mines  which  are  worked  by  the  defendant 
within   twelve  yards  of  them,  they  are  clearly  entitled 
to  such  support  from  all  such  mines  of  the  defendant  as 
are  worked  beyond  that  distance  and  diminish  such 
support     With  respect  to  these  latter  mines  the  Act  of 
Parliament  does  not  apply,  and  the  plaintifis'  common 
law  right  remains  unprejudiced;  North  Eastern  Railway 
Company  v.  ElUott  {d).    [Willes  J.     I  do  not  find  it 
stated  in  the  case  that  the  plaintifis'  works  have  sustained 


-•-5^. 
^•^ 


(fl)  12  C.  B.  739. 
(c)  1  ^.  #  Ad.  59.  68. 
((Q  Before  Wood  V.  C,  1  John,  #  Hem,  145. 
UtdiCampbtU,J^C,,2DeQ.F.tJ.^m. 


{h)  2  Macg,  8c,  Jp,  Ca.  449. 
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I860.       Any  damage  from  the  working  of  the  defendant's  mines 
Stoubbbioob  beyond  the  twelve  yards  distance.]* 

{Manuty  also  contended  that  the  notice  of  1843,  given 
to  the  plaintiffs  by  the  late  Lord  Dudley's  trustees,  was 
invalid;  and,  further,  that,  on  the  true  construction 
of  the  Inclosure  Act,  the  plaintiffs  were  entitled  to  the 
support  of  such  of  the  defendant's  mines  as  were 
worked  under  the  dam  constructed  on  land  allotted  to 
the  plaintiffs  under  that  Act.  Ue  ultimately,  however, 
abandoned  both  these  points.) 

Sir  Fitzroy  Kelly ^  for  the  defendant.  In  the  first  place, 
no  question  is  raised  by  the  case  as  to  any  damage  arising 
to  the  plaintiffs'  works  from  the  working  of  the  defend- 
ant's mines  beyond  the  twelve  yards'  distance  from  them. 
[Martin  B.  You  need  not  trouble  yourself  on  that 
point,  which  is  evidently  a  mere  afterthought  on  the  part 
of  the  plaintiffs.]  The  only  remaining  question,  then, 
is,  whether  the  case  of  Dudley  Canal  Navigation  Com- 
pany V.  Grazebrook  (a)  is  or  is  not  now  to  be  overruled. 
That  case  is  good  law.  The  dictum  in  it  of  Littledale  J., 
on  which  stress  has  been  laid  by  the  other  side,  forms 
no  part  of  the  judgment,  and  defers  to  a  question  not 
raised  by  the  case;  namely,  what  would  have  been  the 
rights  of  the  parties  at  common  law,  apartfrom  the  plain- 
tiffs'Act  of  Parliament.  As  in  that  case,  so  in  the  present, 
the  rights  of  the  parties  depend,  to  adopt  the  language  of 
the  judgment  (i),  '^altogether  on  the  construction  of  the 
Act  of  Parliament  under  which  the  plaintifik  made  their 
canal.  They  have  no  rights  except  what  were  given  by  that 
Act;  the"  defendant  ''had  thef property  in  the  soil  and 
mines,  and  all  the  rights  of  enjoying  that  property  before 
the  Act,  and"  he  "stilF  retains  "all  that  the  Act  has 


(a)  1  B.  #  Ad.  59.  68. 


{b)  1  B,  #  Ad,  69. 
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not  taken  away.''  The  facts  in  both  cases  are  similar, 
and  the  language  of  the  respective  Acts  almost  identical. 
The  Court  must  give  effect  to  the  power  to  work  the 
mines,  even  within  the  twelve  yards'distance  from  the  canal, 
given  to  the  mine  owner  by  p.  797oftheActnowundercon- 
nderation.  It  is  the  plaintiffs*  own  fault,  if  they  desired  to 
prevent  him  from  so  doing,  that  they  did  not,  on  receipt 
of  a  notice  in  pursuance  of  that  provision,  take  the 
course  pointed  out  by  the  statute ;  by  causing  the  mines 
to  be  inspected  and  paying  a  compensation  for  their 
refusal  to  let  them  be  worked.  The  statute  expressly 
empowers  the  owner  to  work  the  mines  on  the  plaintifis* 
failure  to  adopt  that  course ;  and  imposes  on  the  plain* 
tifia  the  obligation  of  purchasing  the  mines,  if  unwilling 
to  allow  them  to  be  worked.  The  provboes,  at  pp.  798 
and  8 16,  that  the  owners  of  mines  are  to  do  no  injury 
or  damage  to  the  navigation  in  working  the  minea^ 
cannot  be  treated  as  abrogating  the  express  power  given 
to  the  owners  at  p.  797,  to  work  them  within  twelve 
yards  of  the  canal,  in  the  event  of  a  failure  by  the 
plaintifls  to  purchase  them.  Otherwise,  the  plaintifis 
might  always  avoid  the  necessity  of  purchasing  the  mines, 
and,  nevertheless,  provided  that  injury  was  done  to  their 
property  by  the  working,  might  bring  an  action  for 
damages,  or  obtain  an  injunction  in  Chancery  to  prevent 
the  working  which  they  had  never  prohibited.  In  the 
judgment  in  Dudley  Canal  Navigation  Company  v. 
Grazebrook  {a)  it  is  said,  with  reference  to  a  similar 
proviso  in  the  Act  there  in  question,  requiring  the  owner 
of  mines  to  do  no  injury,  in  working  them,  to  the  navi- 
gation ;  ''  If  this  proviso  is  to  be  construed  literally,  it  is 
inconsistent  with  the  sixty-second  section  (ft) ;  for  if  the 

(«)  lB.fAd,  74. 

(6)  Wliichira0,i]isub0tanoe»tIien]&ea0p.797ofstai.l6&.3.c.zxTiiL 
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1860.  owner  in  working  mines  is  to  be  responsible  at  all  eoenis 
Stouebridob  '^^  A°7  injury  or  damage  only  to  the  canal,  would  the 
^^^^1^  Company  ever  purchase  the  minerals  from  such  owner  ? 
The  provision  as  to  the  purchase  would  be  nugatory. 
The  only  reasonable  mode  of  reconciling  these  sections 
is,  to  say  that  the  proviso*^  *^  is  to  be  construed  with 
some  qualification,  viz. ;  either  that  the  party  working 
the  mines  is  to  do  no  unnecessary  damage  or  injury  to 
the  navigation,  or  no  extraordinary  damage  or  injury  by 
working  them  out  of  the  ordinary  or  usual  mode.  With 
this  limitation  all  the  parts  of  the  Act  are  consistent  with 
each  other."  The  suggestion  made  by  the  other  side, 
that  the  late  Lord  Ward  must  have  been  compensated 
for  his  interest  in  the  mines  when  the  plaintiffs  bought  the 
surface,  is  wholly  unfounded.  It  was  at  that  time  micer- 
tain  whether  the  mines  would  ever  be  worked  ;  and,  in 
iact,  notice  of  an  intention  to  work  them  was  not  given  by 
the  vendor's  representatives  to  the  plain tifis  till  fifty-seven 
years  had  elapsed  from  the  purchase.  Moreover,  an  as- 
sumption that  the  plaintiffs  not  only  bought  the  surface 
but  at  the  same  time  made  compensation  tot  the  mines 
and  minerals  beneath,  would  be  opposed  to  the  policy  of 
the  Legislature,  which,  in  passing  railway  and  canal 
Acts,  exempts  Companies  from  the  obligation  of  pur- 
chasing, in  the  first  instance,  more  than  the  surface, 
which  alone  they  require;  leaving  the  compensation  to 
be  paid  for  the  support  to  the  surface  from  underlying 
mines  for  future  determination,  when,  if  ever,  the  mine 
owner  wishes  to  work  them  ;  Fletcher  v.  Great  fFestern 
Bailway  Company  (a).  Caledonian  Railway  Company 
V.  Sprot  {b)  turned  upon  the  effect,  independently  of  any 
Parliamentary  enactment,  of  the  conveyance  of  the  land 
to  the  Company,  which  was  an  ordinary  common  law  con- 
(«)  4  iSr.  #  M  242.  (b)  2  Macq.  Se.  Ap.  Ca.  449. 
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vejance.  It  appears  from  the  report  that  the  Act  under  IS60. 
which  the  Caledonian  Railway  was  originally  formed  stodbbridom 
contained  no  clause  empowering  the  Company  to  stop 
the  workings  of  mines  if  they  chose.  North  Eaitem 
BaUway  Company  v.  Elliott  (a)  was  a  case  the  circum*> 
stances  in  which  were  peculiar.  It  is,  however,  in  favour 
of  the  defendant,  so  far  as  regards  the  working  of 
the  mines  within  twelve  yards  of  the  reservoir ;  and 
Wood  v.  C.  did  not  dispute  the  soundness  of  the  deci« 
sion  in  Dudley  Canal  Navigation  Company  v.  Graze- 
brook  (&),  which  he  thought,  having  regard  to  the  different 
language  of  the  respective  Acts  involved  there  and  in 
the  case  before  him,  was  distinguishable.  Wyrley  Canal 
Company  v.  BraJUey  (c)  is  another  authority  directly  in 
point  to  shew  that  the  plaintifis,  not  having  pursued  the 
course  pointed  out  by  the  statute  to  prevent  the  defen- 
dant from  working  the  mines,  have  now  no  cause  of 
acdon  against  him. 


Hanisty,  in  reply.  The  Act  under  consideration  in 
Wyrley  Canal  Company  v.  Bradley  (c),  as  the  reporter 
points  out  in  note  (a)  to  p.  371  of  the  report,  did  not 
contain  a  proviso  restraining  the  mine  owner  from 
doing  injury  to  the  navigation  in  working  the  mines. 
At  the  same  page  Dauncey,  arguendo,  mentions  a  case 
of  Birmingham  Canal  Company  v.  Hawkesfordy  tried 
before  Lawrence  J.,  in  which  that  (company,  whose  Act 
did  contain  such  a  proviso,  obtained  a  verdict. 


Martin  B.     We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  must  be  affirmed.  Mr. 

(a)  Before  Wood  V.  C,  1  John,  ^  Hem,  145,    Afltened  on  appeal,  by 
LoTd  Campbell,  L.  C,  2  De  G.  F.  f  J.  423. 

(b)  IB,  4-  Ad.  59.  (c)  7  East,  368. 
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I860.        Manisty  in  the  first  instance  made  three  points.     As  to 
Stourbeidob  ^^  ^^^*  ^®  admitted  that  Dudley    Canal  Navigation 
Company  v.  Grazebrook  {a)  was  a  direct  authority  against 
the  plaintiflfe,  and  undistinguishable  from  the  present 
case ;  and  that^  unless  we  now  overruled  that  decision, 
we  must  give  judgment  against  them.  The  second  point, 
that  no  suflScient  notice  of  intention  to  work  the  mines 
was  given  to  the  plaintiffs,  he  abandoned  without  argu- 
ment    The  third  point,  as  to  the  plaintiffs'  right  of 
support  for  so  much  of  their  works  as  are  constructed  on 
land  allotted  to  them  under  the  Inclosure  Act,  failed  on 
the  facts ;  for  it  was  not  found  that  these  works  had  not 
increased  the  weight  on  the  strata  of  land  below  the 
surface.     We  come  back  then  to  the  first  point     And  as 
to  this,  speaking  for  myself,  I  am  of  opinion  that  Dudley 
Canal  Navigation  Company  v.  Grazebrook  (a)  was  rightly 
decided ;  and,  had  I  now  to  consider  the  point  for  the 
first  time,  I  should  decide  it  in  the  same  way.     It  seems 
to  me  that  when,  as  in  that  case  and  in  the  present,  there 
is  a  clause  in  an  Act  of  Parliament  empowering  a 
mine  owner  to  give  notice  to  a  Company,  which  has 
purchased  the  surface  soil,  of  his  intention  to  work  the 
mines  below ;  empowering  the  Company  thereupon  to 
have  the  mines  inspected,   and,    if   they    choose,   to 
prohibit  the  working  and  compensate  the  owner  for  the 
prohibition ;  and  empowering  the  owner,  in  the  absence 
of  such  inspection,  prohibition  and  compensation  by  the 
Company,  to  act  upon  his  notice  and  work  the  mines : 
the  Company  have  no  ground  of  complaint  or  cause 
of  action  against  the  mine  owner,  if  he,  on  their  fitilure 
to  comply  with  the  Act,  proceeds  to  work  the  mines  in 
the  ordinary  and  usual  mode,  and  in  so  doing  occasions 
an  injury  to  the  Company's  property.    As  to  the  plain- 

(a)  1  B,  t  Ad.  59. 
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tiffs'  contention,  founded  on  the  subsequent  proviso  in        1860. 

the  Act  before  us,  that  the  mine  owner,  in  working  the   SrouRBaiDOB 

mines,  is  to  do  no  injury  to  the  navigation ;  I  think  that 

Sir  Fitzroy  Kelly  has  given  the  true  answer  to  it,  in 

saying  that  the  proviso  is  to  be  read  and  construed  as 

subordinate  to  the  main  clauses  of  the  Act.     The  case  of 

North  Eastern  Railway  Company  v.  Elliott  (a)  has  been 

cited  for  the  plaintiffs  in  support  of  the  position  that  they 

are  at  all  events  entitled  to  maintain  their  action  for 

the  injury  arising  to  their  works  from  the  working  of  the 

defendant's  mines  at  a  greater  distance  than  twelve  yards 

from  the  reservoir.     The  present  case,  however,  does  not 

distinguish  between  the  effect  of  the  workings  within 

and  beyond  that  distance.     No  damage  is  shewn  to  have 

been  occasioned,  otherwise  than  by  the  working  of  the 

mines  within  the  twelve  yards'  distance.     And  with 

regard  to  damage  thus  caused.  North  Eastern  Railway 

Company  v.  Elliott  (a)  appears  to  be  in  conformity  with 

our  view :  so  that  it  is  unnecessary  to  consider  whether 

we  concur  with  that  decision,  so  far  as  it  bears  upon  the 

question  of   damage  sustained  by  the  plaintifis  from 

workings  beyond  the  distance  of  twelve  yards. 


WiLLES  J.  and  Channell  B.  concurred. 

Btles  J.  I  am  of  the  same  opinion.  I  found  my 
judgment  entirely  upon  the  case  of  Dudley  Canal  Nam* 
gatUm  Company  v. Chrazebrooh(b\  which  was  decided  thirty 
years  ago  and  has  been  considered  good  law  ever  since. 

Keating  J.  and  Wilde  B.  concurred. 

Judgment  affirmed. 

(a)  Before  Wood  Y.  0.,  I  John,  ^  Hem,  145.    Affinned  on  appeal,  by 
Loxd  Cav^bOl,  L.C„2D€  G,  F.  # ,/.  42a 
{h)  lS,tAd.  69. 
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Hewer  against  Cox. 


/^  ASE  stated  under  an  interpleader  order. 

On  17th  September,  1860,  the  sherifis  of  London 
seized,  under  a  writ  of  fi.  fa.,  at  the  suit  of  the  defen- 
dant Cox,  in  an  action  by  him  against  one  fVilKam 
Godson,  certain  goods  and  chattels  which,  on  1 0th  Febru- 


Stat.  17  &  18 
Vict.  e.  36. 
H,  1.  requires 
a  descnption 
of  the  resi- 
dence and 
occupation  of 
the  person 
making  a  bill 
o^s^e  of  pei^    ary,  1859,  before  the  delivery  of  the  writ  to  the  sheriffs, 

to  be  filed        had  been  assigned  by  the  said  William  Godson  and  one 

with  every 

such  biU  of       John  Hogben,  the  owners  of  the  said  goods  and  chattels, 

to  the  validity   bj  bill  of  Sale  to  the  plaintiff  Hevcer.  On  18th  February, 

wlfw^iS^^Lt   1859,  a  copy  of  the  bill  of  sale,  and  also  an  affidavit, 

?w  !^^^5       made  under  stat.  17  &  18  Vict.  c.  36.,  were  filed  under 

tnat  person.  ' 

G.  #  zr.,       ^Q  provisions  of  that  Act 

printers  carry-     ^       '^ 

ing  on  busi-      lion  of  the  bill  of  sale,  and  of  the  filing  of  the  copy 

ness  in  copart- 

nership  in 

New  Street, 

Blackfriars, 

in  the  city  of 

London,  but 

not  sleeping 

there,  having 

made  a  bill  of 

sale  of  the 

partnership 

goods,  the 

description 

filed  with  the 

bill  sUted 

that  they  were 

printers  and 

copartners,  residing  at  New  Street,  JilacJcfriars^  in  the  county  of  Middlesex, 

Held  that  the  description  was  sufficient,  and  the  bill  of  sale  valid :  for  that  no  creditor 
of  G,  4"  H'  could  have  been  misled  as  to  their  identity  with  the  persons  described,  had 
the  description  merely  specified  New  Street,  Blackfriars,  as  their  place  of  residence ;  and 
that  the  erroneous  addition,  "  in  the  county  of  Middlesex,"  instead  of  "  in  the  city  of 
London,"  was  only  falsa  demonstratio. 

Held,  ftirther,  that  New  Street,  BlacJcfriars,  was  the  residence  of  G,  ^  H,  within  the 
meaning  of  the  statute. 


At  the  time  of  the  execu- 


thereof,  and  of  the  swearing  and  filing  of  the  affidavit, 
the  said  John  Hogben  resided  at  2,  Holly  Cottages,  WeU 
lington  Place,  Stoke  Newington,  in  the  county  of  Middle- 
sex, and  the  said  William  Godson  resided  at  Pals- 
grave Place,  Temple  Bar,  in  the  county  of  Middlesex; 
and  both  carried  on  business  in  copartnership  as 
printers,  in  New  Street,  Blackfriars,  in  the  city  of  Lon- 
don, and  not  elsewhere,  but  did  not  sleep  there.     In  the 


V. 

Coz. 
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said  bill  of  sale  and  copy  thereof,  and  also  in  the  affi*        i860, 
davit,  the   said  William  Godaon  and  John  Hogben  were  " 
described  as  residing  at  New  Street^  Blackfriars^  in  the 
county  of  Middlesex^  and   as  printers  and  copartners. 
There  is  no  such  place  as  New  Street^  Blackfriars,  in  the 
county  of  Middlesex^  unless  the  aforesaid  New  Street^ 
Blackfriarsy  in  the  city  of  London^  can  be  so  considered. 
On  the  seizure  of  the  said  goods  and  chattels  by  the 
sheriffs,  the  plaintiff  Hewer  claimed  them  as  his  property, 
by  virtue   of  the   said  bill  of  sale.     An   interpleader 
summons  was  thereupon  taken  out  by  the  sherlJs;  upon 
which  Wilde  B.,  the  vacation  Judge,  made  an  order  by 
consent,  that  this  case  should  be  stated,  in  which  Hewer^ 
as  claimant,  should  be  plaintiff,  and  Cox,  as  execution 
creditor,  defendant. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  the  above  circumstances,  the  said  bill  of 
sale  was  duly  registered  within  the  intent  and  meaning 
of  stet.  17&18  VicLcZQ. 

Horace  Lhyd^  for  the  plaintiff.  The  question  is, 
whether  the  description  of  the  residence  of  the  assignors 
under  the  bill  of  sale,  filed  with  the  copy  of  the  bill,  was 
suBBcient  to  satisfy  stat.  17  &  18  Vict.  c.  36.  s.  1.,  which 
requires  **  a  description  of  the  residence  and  occupation 
of  the  person  making  or  giving  the**  bill  of  sale,  to  be 
filed  together  with  the  bill  itself,  or  a  copy  of  it,  and  an 
affidavit  of  the  time  at  which  it  was  made  or  given. 
The  description  is  amply  sufficient.  In  the  first  place, 
a  man's  place  of  business  may  be  given' as  that  of  his 
residence,  although  he  sleeps  elsewhere ;  Blackwell  v. 
England  (a);  where  it  was  held  that  an  attorney*s 
(a)  8i?.  #J?.  541. 

VOL.   m.  2   F  E.   &  B. 
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1860.        office  might  be  given  as  the  residence  of  that  attomey*8 
Heweb       clerk.     That  decision  was  approved  and  acted  upon  in 
Q^^         Attenborouff/i   v.    Thompson  {a).    [^Wightman  J.     We 
are  all  agreed  that  those  cases  are  conclusive  in  your 
favour  on  this  point.]     Secondly,  the  situation  of  the 
place  of  residence  is  sufficiently  stated,  though  not  with 
strict  accuracy.  New  Street,  Blackfriars,  is  in  the  county 
of  Middlesex,  being  in  the  city  of  London.     Though  the 
city  of  London  is  distinct,  for  some  purposes,  from  the 
rest  of  the  county,  it  is  geographically  within  it    [Black- 
burn J.     You  may  argue  that  *^  New  Street,  Blackfriars,** 
would  be  sufficient,  without  the  addition  of  ''in  the  city 
of  London  ;*'  and  that,  therefore,  the  addition  *'  in  the 
county  of  Middlesex,"^  could  not  mislead  any  one.]  Yes : 
the  test  is,  whether  the  description  would  give  sufficient 
information,  or  would  mislead.     In  Rovth  v.  Rovblot  {h) 
Lord  Campbell  C.  J.  says  "I  lay  down  no  rule  but  this, 
that  the  affidavit  required  by  the  statute  must  give  such 
information  as  reasonable  persons  would  require."  Rea- 
sonable persons,  dealing  with  the  firm  of  Godson  and 
Hoffben,   could  require  no  further  information  of  their 
residence,  than  that  it  was  in  New  Street,  Blachfriars. 
There  is  but  one  place  within  the  limits  of  the  county  of 
Middlesex,  which   answers  that  description.     There  is 
therefore  nothing  untrue  in  the  description  as  it  stands;  as 
there  was  in  the  case  of  Allen  v.  Thompson  (c),  where 
the  assignor  of  a  bill  of  sale  was  described  merely  as  a 
"  gentleman"  by  occupation,  whereas  he  had  a  speciOc 
occupation,  being  a  clerk  in  a  public  office.     [Raymond, 
control  mentFoned  CoUins  v.  Goodyer  (d).]     In  that  case 
it  was  held  that  '  Dorset  Place,  Clapham  Road,  Mid- 

(tf )  2  JSr.  #  M  669.  (6)  IJgl  #  E,  850. 

(c)  1H.^N.  15.  (rf)  2 J5. #  C.  663. 


XXIV.  VICTORIA.  431 

dlesexy*  was  not  a  description  of  the  true  place  of  abode        i860, 
of  a  deponent,  within  the  meaning  of  a  rule  of  this       hkwer 
Court,  Mich,  15.  Car.  2,  the  Donet  Place  in  question         q^j^ 
being  in   Surrey.     There,  however,  the  wrong  county 
was  mentioned ;  moreover,  the  requirements  of  the  rule 
of  Court  were  more  stringent  than  those  of  stat  17  &  18 
VicL  c-  36.  8.  1. 

Raymond^  contrft.     The  requirements  of  the  statute 
have  not  been  complied  with :   and  unless  they   are 
strictly  complied  with,  the  statute  makes  the  bill  of  sale 
void  against  the  creditors  of  the  assignors.     Whether 
therefore,  or  not,  the  inaccuracy  of  the  description  of  the 
assignors'  residence  would  mislead  any  one,  the  defen- 
dant, as  execution  creditor,  is  entitled  to  insist  on  his 
right  to  the  goods.     [Bhckbum  J.     The  question  is, 
what  is  meant,  in  the  statute,  by  a  description  of  the 
residence  of  an  assignor.     Must  it  not  refer  to  a  descrip- 
tion such  as  an  ordinary  man  would  understand  ?]  Even 
adopting  that  view,  ordinary  men  living  at  a  distance 
from  JLomdon^  would  be  misled  by  the  description  in  the 
present  case.     \Wightman  J.     Not  so,  if  they  made  any 
inquiry.]     A  creditor  is  not  bound  to  make  any  inquiry. 
The  description  ^*New  Street,  Blachfriars!*  is  per  se 
insufficient.    There  may  be,  and  probably  are,   many 
other  places  in  England  called  Blackfriars,  besides  that 
in  the  city  of  London.     And  an  insufficient  description 
cannot  be  cured  by  the  addition  of  an  inaccuracy.  That 
which  is  incorrect  cannot  <be  said  to  explain.     Collins  v. 
Goodyer  (a)  is  precisely  in  point  for  the  defendant.    No 
one  could  have  been  misled  there,  for  there  is  but  one 
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1860.  Clapkam  Road,  yet  the  Court  held  that  the   addition 

Hkwbb       *' Surrey**  made  the  description  untrue.     The  rule  of 
Court  there  under  consideration  required  the  true  place 
of  abode  of  a  deponent  to  be  inserted  in  an  aflSdaviL 
So,  by  a  description  of  the  residence,  in  stat.   17  &  18 
Vict  c.  36.  *.  1.,  must  be  meant  a  true  description  of  the 
residence.      If  a  false  description   of  the  residence  is 
given,  the  statute  is  not  satisfied ;  and  it  is  no  answer  to 
the  objection  grounded  on  the  statute,  that  the  descrip- 
tion is  equivalent  to  a  true  one  and  cannot  mislead. 
Otherwise,  the  protection  given  by  the  Legislature  to 
creditors  might  in  numerous  cases  be  frittered    away. 
That  the  Act  must  be  strictly  complied  with  is  well  laid 
down  by    Watson  B.  in  giving  judgment  in  Pickard  v. 
Bretz  {a)y   where  he    says   "Three  things  are  to   be 
stated  in  the  affidavit,  first,  the  time  the  bill  of  sale  was 
made  or  given ;  secondly,  the  residence ;  and,  thirdly, 
the  occupation  of  the  party  making  or  giving  it     The 
liCgislature  having  passed  an  Act  requiring  these  three 
things  to  be  done  for  the  prevention  of  fraud,  it  is  not 
for  the  Courts  to  say  that  any  one  of  them  is  immaterial. 
I   can   well    understand    why  the  Legislature   should 
require  a  description  of  the  occupation/'  I  agree  **that, 
provided  the  affidavit  shews  the  occupation  by  reference 
to  the  bill  of  sale,  that  would  be  sufficient     But  this 
affidavit  does  not ;  it  neither  states  what  the  occupation 
is,  nor  whether  the  occupation  mentioned  in  the  bill  of 
sale  is  correct.      We  should  fritter  away  the  Act  by 
saying  that  this  need  not  be*done,  when  the  statute  re- 
quires it."     [Blackburn   J.    Those   observations   would 
be   in  point  if,  in  the  present  case,  there  had  been  no 
description  of  the  place  of  residence  of  the  assignors.] 
{a)  5^.  #a:9. 
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Horace  Lloyd^  in  reply.     The  protection  to  creditors  1860. 

contemplated  by  the  statute  is  suflSciently  afforded^  if  Ubwsb 
the  affidavit  satisOes  the  rule  laid  down  by  Lord  Camp-         q^^ 
bell  C.  J.  in  Bouth  v.  Soublot  (a). 

(CocKBUBN  C.  J.  was  absent.) 

WioHTMAN  J.     I  am  of  opinion  that  there  is  a  suffi- 
cient description  in  the  affidavit,  of  the  place  represented 
as  being  the  place  of  residence  of  the  persons  making 
the  bill  of  sale,  to  satisfy  the  statute.     The  Act  recites 
that  frauds  are  frequently  committed  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels.     The  object  of 
the  Legislature  therefore  was  to  afford  creditors  facilities 
for  discovering  whether  any  of  the  persons  with  whom 
they  deal  has  made  a  bill  of  sale  :  and,  in  order  to  effect 
this  object,  it  requires  such  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  such  a 
bill  to  be  filed  as  shall  enable  that  person's  creditors  to 
identify  him  and  take  precautions  accordingly.     Was, 
tben^  such  a  description  filed  in  the  present  case  ?     The 
two  persons  making  this  bill  of  sale  carried  on  the  trade 
of  printers  in  partnership,  and  may,  no  doubt,  be  said 
to  have  resided  in  New  Street,  Blackfriars.     It  has  been 
settled  by  previous  decisions  that  a  person  may  be  said 
to  reside  at  the  place  where  he  is  to  be  found  daily, 
although  be  sleeps  elsewhere.     The  question  is,  whether 
the  description  of  the  residence  itself  is  sufficient.     It 
b  described  as  Neto  Street,  Blackfriars,  in  the  county  of 
Middlesex,  whereas  there  is  no  such  street  in  that  county, 
but  there  is  in  the  city  of  London.     Now  all  the  ere- 

(a)  I  K^'E.  850. 
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I860.        ditors  of  these  particular  persons  would  be  likely  to 
Hewe&       know  in  what  New  Street^  Blackfriars,  they  carried  on 

C^x.         business ;  and  consequently,  I  think,  and  upon  this  I 
mainly  found  my  decision,  that  New  Street^  Blackfriars, 
without  more,  would  have  been  a  suflScient  description. 
To  this  description,  however,  an  addition,  untrue  in  fact, 
has  been  appended ;  namely,  "  in  the  county  of  Middle^ 
sex."    But  could  any  creditor  be  thereby  misled  ?  If  not, 
we  may  disregard  it.     And  I  think  that  it  could  mis- 
lead no  one.     It  is  true  that  in  Collins  v.  Goodyer  (a) 
this  Court  held  that  the  addition  of  a  wrong  county  to 
the  description  of  the  place  of  abode  of  a  deponent,  m 
an  affidavit  to  hold  to  bail,  vitiated  the  description.  That 
may  have  been  a  right  decision,  having  regard  to  the 
wording  of  the  rule  of  Court  involved ;  the  fact  that 
personal    liberty    was    in  question   may  also,  perhaps, 
have  influenced  the  Court.  It  was  given,  however,  many 
years  ago;  and,  without  expressing  an  opinion  upon  it, 
we  need  only  say  that  the  present  is  not  a  case  in  pari 
materia. 

Hill  J.  I  am  of  the  same  opinion.  I  agree  with 
my  brother  Wightman  that  in  order  to  gather  the  inten- 
tion of  the  Legislature  we  must  look  at  the  recital  in 
the  statute.  Now  the  recital  is,  that  '*  Frauds  are  fre- 
quently committed  upon  creditors  by  secret  bills  of  sale 
of  personal  chattels,  whereby  persons  are  enabled  to 
keep  up  the  appearance  of  being  in  good  circumstances 
and  possessed  of  property,  and  the  grantees  or  holders 
of  such  bills  of  sale  have  the  power  of  taking  the  pro- 
perty of  such  persons,  to  the  exclusion  of  the  rest  of 

(a)2A#a563. 
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their  creditors."    The  object  therefore,  was  to  protect        jggo. 

creditors;  not  those,  only,  to  whom  money  might  be  — ^ ' 

owing  from  the  assignor  at  the  time  of  giving  the  bill         J^- 
of  sale,  but  those,  also,  to  whom  he  might  afterwards,  in 
the  course  of  business,  become  indebted.     To  effect 
this  object  the  Act  proceeds  to  enact  that  every  bill  of 
sale,  together  with  an  affidavit  of  the  time  of  its  being 
given,  and  a  description  of  the  residence  and  occupation 
of  the  person  making  the  same,  shall  be  Bled  within 
twenty-one  days  after  the  making ;  and  the  question  be- 
fore us  is,  whether  in  the  present  instance  the  description 
of  the  residence  and  occupation  of  Godson  and  Hogben^ 
the  persons  making  the  bill  of  sale,  was  sufficient  under 
the  Act.     They  are  described  as  residing  at  New  Street, 
Blackfriars,  in  the  county  of  Middlesexj  and  as  printers 
and  copartners.     The  description  of  their  occupation  is 
correct ;  but  New  Street,  Blackfriars,  where  they  carry 
on  business,   is  not  in  the  county  of  Middlesex,  but  in 
the  city  of  London.     Now  I  take  it  that  if  the  words 
^in  the  county  of  Middlesex,''  had  been  omitted  from 
the  description,  no  one  who  had  dealings  with  the  firm 
of  Godson  and  Hogben  could  have  doubted  for  a  moment, 
on  looking  at  the  register  of  bills  of  sale,  that  they  were 
the  parties  intended  to  be  described.     The  question  then 
arises  whether  the  addition  of  the  words  *^  in  the  county 
of  Middlesex "  vitiates  the  description.     I  think  that  it 
does  not,  and  that  the  maxim  "  falsa  demonstratio  non 
nocet''  applies.    A  subsequent  erroneous  addition  to  the 
description  of  something  already  described  with  sufficient 
accuracy,  does  not  affect  its  validity.     We  should  be 
carrying  the  requirements  of  the  Act  further  than  the 
Legislature  intended,  were  we  to  hold  thb  description 
insufficient; 


436  MICHAELMAS  VACATION. 

1860.  Blackburn  J.     I  am  of  the  same  opinion.      The 

g^jjj^       object  of  the  Act  was  to  protect  the  present  and  future 
^-  creditors  of  persons  giving  bills  of  sale  of  personal  chat- 

tels, and  to  prevent  such  creditors  from  being  deceived 
by  the  false  appearance  of  the  possession  by  one  man  of 
property  which  had  been  assigned  to  another.      This 
object  is  carried  out  by  the  requirement  that  a  bill  of 
sale  shall,  within  a  specified  time  from  its  execution,  be 
registered,  together  with,  inter  alia,  a  description  of  the 
residence  and  occupation  of  the  person  or  persons  by 
whom  it  was  made.     I  do  not  find  that  any  necessity 
exists  for  mentioning  the  county  or  vill  in  which  that 
residence  is  situated;  all  that  is  required  is  that  the 
description  shall  be  such  as  to  convey  to  creditors  dealing 
with  the  maker  of  the  bill  of  sale^  a  reasonable  know- 
ledge of  the  identity  of  their  debtor  with  that  person.    I 
think,  therefore,  that  New  Street^  Blackfriars,  would,  per 
se,  have  been  a  sufficient  description  of  the  residence  of 
the  persons  giving  the  bill  of  sale  now  in  question.    If 
so,  does  the  erroneous  addition,  "  in  the  county  of  Mid- 
dlesex,*' vitiate  the  description?  I  agree  with  my  brother 
Hill  that  it  does  not,  and  that  the  maxim  *^  falsa  demon- 
stratio  non  nocet"  applies;  as  he  has  stated  in  almost 
the  same  terms  as  those  used  by  Parhe  B.  in  Llewellyn 
V.   £arl    of  Jersey  (a),   who   there    says,     '^As   soon 
as  there  is   an  adequate  and  sufficient  definition,  with 
convenient  certainty,  of  what  is  intended  to  pass  by  a 
deed,  any  subsequent  erroneous  addition  will  not  vitiate 
it,  according  to  the  maxim   "  falsa  demonstratio   non 
nocet.'"    Perhaps  if  the  addition  had  been   "in  the 
county  of  York,'^  or  if  the  name  of  some  other  distant 

(a)  11  M.  4'  W,  183.  189. 
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county  had  been  inserted,  it  might  possibly  have  misled 
creditors^  and  so  have  vitiated  the  description.  But 
when  we  remember  that  the  county  of  Middlesex  abuts 
closely  upon  the  city  of  London  and,  indeed,  upon  New 
Street,  Blackfriars,  it  is  impossible  to  suppose  that  any 
creditor  of  the  assignors  can  have  failed  to  know  what 
New  Street,  Blackfriars,  was  meant  The  other  point, 
whether  or  not  a  man's  place  of  business,  at  which  he 
does  Dot  sleep,  can  be  deemed  to  be  his  residence,  has 
been  already  decided  in  the  affirmative  by  previous 
cases. 

*   Judgment  for  the  plaintiff. 


437 


1860. 


Hewer 

V. 

Cox. 


The  Queen,  on  the  prosecution  of  the  Church-  Wednesday, 
wardens  and  Overseers  of  the  parish  of  Gates- 
head, appellants,  against  The  Inhabitants  of 
Elswick,  respondents  {a). 


/^N  an  appeal  by   the  parish  of  Gateshead^  in   the  c,  rented  and 
county  of  Durham,  to  the  Midsummer  Quarter  ^nnd  floor 

of  a  house, 
consisting  of 
a  shop  and  two  small  rooms.  Access  to  the  shop  and  the  rooms  was  gained  by  room 
doors  opening  out  of  a  passage.  This  passage  led  through  the  house  from  the  street  in 
front  to  a  ja:^  at  the  Lack,  and  was  closed  by  the  house  front  door  at  one  end  and  a  back 
door  at  the  other.  K,  rented  and  occupied  the  upper  floor;  access  to  which  was  gained 
b^  an  outside  staircase  leading  from  the  back  yard.  The  bottom  of  this  staircase  was 
situated  just  outside  the  back  door  of  the  passage,  and  K.  could  gain  it  either  from  the 
rear  of  the  house  in  the  first  instance,  or  by  entering  at  the  front  door  and  passing  through 
the  passage  to  the  rear.  C.  and  K.  each  had  a  key  of  the  front  door,  which  door,  and  the 
passage,  both  of  them  used  at  pleasure,  and  they  each  kept  clean  a  distinct  half  of  the 
passage.    Both  front  and  back  doors  of  the  passage  were  kept  closed  at  night. 

Held,  that  the  floor  rented  and  occupied  by  C.  was  not  "  a  separate  and  distinct 
dwelling  house"  within  stat.  6  (r.  4.  c.  57.  «.  2.,  and  that»  therefore,  C.  did  not  gain  a 
BettLsment  by  renting  it. 

(a)  This  case,  decided  in  last  Michaelmas  Term,  has  been  accidentally 
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1860.  Sessions^  1860,  for  the  town  and  county  of  Newc€uile'- 
Irhe  QuxKH  upon-Tyne^  against  an  order  of  justices  for  the  removal 
Elswiok.  ^^  ^^^  Benjamin  Coots  from  the  township  of  Elsunckj  in 
the  borough  and  township  of  Newcastie-upon'Thfne^  to 
the  said  parish  of  Oateshead,  the  Sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  foU 
lowing  case. 

The  pauper,  in  the  year  1851,  rented  the  ground 
floor  of  a  house  in  Blenheim  Street,  in  the  township  of 
fFestffate,  in  Netocastle-upon-Tyne^  consisting  of  a  shop 
and  two  small  rooms ;  which,  it  was  admitted  by  the 
respondents,  wa^  a  good  settlement  by  renting  a  tene- 
ment, provided  the  said  tenement  was  a  separate  and 
distinct  dwelling-house  or  building. 

The  house  in  question  consisted  of  three  floors.  Each 
floor  was  let  to  separate  tenants.  There  was  a  cellar 
floor  let  to  one  tenant,  which  it  is  not  necessary  to 
describe,  as  nothing  turns  upon  it,  further  than  that  it  had 
a  distinct  access  of  its  own,  and  no  communication  with 
the  rest  of  the  premises.  The  ground  floor,  consisting  of 
the  rooms  aforesaid,  was  let  to  the  pauper,  and  was  entered 
by  a  door  from  the  street,  which  led  ioto  a  passage  which 
led  through  the  house  into  a  yard  at  the  back,  and  was  shut 
ofi^  from  the  street  in  front  by  a  front  door,  and  from  the 
yard  at  the  back  by  a  back  door.  Out  of  this  passage 
access  was  obtained  to  the  shop  and  rooms  occupied  by 
the  pauper  by  two  panneled  room  doors,  one  of  which 
led  into  the  shop,  and  the  other  into  one  of  the  rooms 
behind;  only  one  of  which  doors,  being  that  leading 
into  the  shop,  was  used  by  the  pauper,  the  other  one 
having  been  kept  locked  and  nailed  during  the  whole 
of  his  occupation.  The  shop  and  rooms  occupied  by 
the  pauper  communicated  internally  with  each  other. 
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The  door  into  the  shop  was  locked  at  night.  The  upper  1860. 
floor  of  the  house,  immediately  above  the  premises  The  Qveeh 
occopied  by  the  pauper,  was,  at  the  time  of  his  occupa-  Et«w,o^ 
tioD,  let  to  one  Kirhup^  and  was  entered  by  an  outside 
staircase  leading  out  of  the  back  yard;  the  bottom  of 
the  staircase  being  situate  just  outside  the  back  door 
of  the  passage  aforesaid,  on  the  ground  floor.  Access 
could  be  obtained  to  the  said  staircase  from  the  street  at 
the  back  of  the  house,  by  going  through  the  back  yard, 
without  going  into  the  house  at  all.  This  entrance  was 
for  the  separate  and  exclusive  use  of  the  occupier  of 
the  upper  floor ;  but  a  person  wbhing  to  get  to  the 
said  outside  staircase  from  the  street  in  front  of  the 
house,  could  come  in  at  the  ftoni  door,  through  the  pas- 
sage, past  the  doors  leading  into  the  shop  and  rooms  of 
the  pauper,  and  so  out  at  the  back  door  of  the  said  pas- 
sage, and  up  the  staircase.  Kirkup  and  his  family,  as 
tenants  of  the  said  upper  floor,  had  the  right  of  using 
the  access  to  the  said  staircase  by  the  front  door;  which, 
as  well  as  the  back  door,  was  always  shut  at  night,  but 
kept  open  during  the  day  time ;  and  he,  as  well  as  the 
pauper,  had  a  key  of  the  front  door,  and  the  said  fix>nt 
door  was  used  by  both,  as  occasion  required.  The 
passage,  also,  was  used  by  both  the  pauper  and  his  family 
and  ISrkup  and  his  family,  and  was  cleaned  by  them 
both;  the  pauper  cleaning  one  half  of  the  said  passage, 
from  the  front  towards  the  back,  to  a  point  beyond  the 
two  doors  aforesaid,  whikt  JSTtVAtip  cleaned  the  remaining 
half.  There  were  no  means  of  closing  the  said  passage 
from  the  street  on  the  one  side  and  the  back  yard  on  the 
other,  except  by  the  front  and  back  doors  aforesaid. 

It  was  contended  by  the  respondents  that  the  pauper 
did  not  gain  a  settlement  in  the  said  township  of  fVesi- 
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1860.       gatty  inasmuch  as  the  said  tenement  did  not  cousist  of  a 
The  QussH    separate  or  distinct  dwelling  house  or  building. 
Elswick.  '^^^  question  for  the  opinion  of  the  Court  was.  Did 

the  pauper  gain  a  settlement  by  renting  a  tenement 
in  IVestgate  f  If  the  Court  should  be  of  opinion  that 
be  did,  the  order  of  Sessions  was  to  be  confirmed.  If 
the  Court  should  be  of  opinion  that  he  did  not,  the 
order  of  Sessions  was  to  be  quashed,  and  the  order^of 
removal  confirmed  (a). 

Davison^  in  support  of  the  order  of  Sessions.     The 
pauper  gained  a  setdement  by  renting  a  tenement  in 
Westgate.     The  question  is,  whether  the  ground  floor 
rented  by  him    was  a   "  tenement"    consisting   *'  of  a 
separate  and  distinct  dwelling  house  or  building,"  with- 
in the  meaning  of  stat.  6  G,  4.  c.  57.  s.  2. ;  and  the 
facts  set  out  in  the  case  shew  that  it  was.     The  entire 
house  was  let  in  three  separate  floors;  each  of  which 
had  a  separate  and  distinct  entrance  peculiar  to  itself. 
The  other  side  will  probably  rely  on  the  circumstance 
that  Kirkup,  the  tenant  of  the  upper  floor,  had  a  right  of 
way  through  the  passage  which  led  to  the  tenement 
rented  by  the  pauper.     That,  however,  did  not  prevent 
the  ground  floor,  which  was  occupied  exclusively  by  the 
pauper,  from  being  a  separate  and  distinct  dwelling  house 
within  the  statute.     Rex  v.   Great  and  Little  Uswarth 
and  North  Biddick  (ft)  is  a  direct  authority  to  that  effect. 
In  that  case,  two  outer  doors  and  some  steps,  which 

(a)  The  opinion  of  the  Conrt  was  also  aaked  upon  facts  relied  upon 
by  the  respondents  as  establishing  that  the  pauper  had  gained  a  settle- 
ment by  apprenticeship  in  Gateshead.  It  is  not,  however,  thought 
necessary  to  report  the  case  as  to  this  point. 

(6)  6^.  #£1261. 
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gave  access  to  the  middle  floor  of  a  housc^  were  appro-        i860, 
priated  to  the  tenant  of  that  floor  exclusively.     A  sepa-    The  Qokeh 
rate  flight   of  steps  on  the  outside  of  the  house  led,  by      Elswick. 
a  different  outer  door,  to  a  passage  on  the  middle  floor, 
from     which     passage   another   tenant,   occupying   the 
upper  floor,  reached  his  premises  by  a  staircase  of  his 
own.     One  of  the  rooms  belonging  to  the  middle  floor 
opened  into    this  passage;  and  the  tenant  of  that  floor 
could   not  reach  that  room  but  by  going  up  the  last 
mentioned  steps  and  along  the  passage,  or  by  crossing 
the  passage  from   his  other  rooms,  by  a  door  in  one  of 
them,  which  was  usually  locked.     All  these  rooms  com- 
municated with  each  other  and  with  both  the  doors  ap- 
propriated to  the  tenant  of  the  middle  floor.  This  Court 
held  that  that  floor  was  a  separate  and  distinct  dwelling 
house,  within  the  statute.     The  facts  in  the  present  case 
are  almost  identical.     [Hill  J.  There  is  this  distinction ; 
that  in  that  case  the  tenant  had  the  exclusive  use  of  a 
separate  and  distinct  entrance  to  the  floor  occupied  by 
him.     Not  so  the  pauper  in  the  present  case.]     The 
point  substantially  decided  in  Rex  v.    Great  and  Little 
Vsioorth  and  North  Biddich  (a)  was  that  the  common  use 
of  a  passage  by  the  tenants  of  two  separate  parts  of  a 
dwelling  house  would  not  prevent  the  part  occupied  by 
one  of  them  from  being  a  separate  and  distinct  dwelling 
house.     \Hill  J.     In  Rex  v.    Wootton  {b),  Patteson  J. 
says: '^ I  have  always  thought  that  the  words  'a  separate 
and   distinct  dwelling  house  or  building/  in  these  sta- 
tutes, meant,  separate  and  distinct  as  to  any  other  person : 
that  the  tenant  should  not  hold  part  of  a  house.''     Cock" 
burn  C.  J.     In  Rex  v.  Great  and  Little   Usworth  and 
North  Biddich  (a)  the  middle  floor,  without  the  one 
(a)  5A.^E,  261.  (b)  I  A.  f  E.  232,  236. 
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1860.  room  to  which  access  could  be  gained  only  by  the  pas- 
"rhe  QuEXH  ^S®  used  in  common  by  the  two  tenants,  constituted  a 
Elswiok.  separate  and  distinct  dwelling  house.  Blackburn  J.  In 
Monks  Y.  Dykes  (a),  it  was  held  that  a  lodger,  occupying 
one  room  in  a  house,  the  key  of  the  outer  door  being 
kept  by  the  landlord,  could  not  justify,  as  being  in  pos- 
session of  a  dwelling  bouse,  turning  out  one  who 
disturbed  him  in  his  possession.  So,  here,  Ktrkup,  as  well 
as  the  pauper,  having  a  key  of  the  front  door,  and  each  of 
them  keeping  clean  the  passage  which  they  used  in  com- 
mon, how.  can  it  be  said  that  there  was  any  separate  and 
distinct  dwelling  house  in  the  possession  of  the  pauper  ?] 
The  entrance  from  the  passage  into  the  shop  and  other 
rooms  in  the  pauper's  occupation  was  exclusively  appro- 
priated to  him.  Rex  v.  Henley  upon  Thames  (b)  may  be 
relied  upon  by  the  other  side ;  and  is  apparently  in  their 
favour.  But  the  Court  there  gave  no  reasons  for  their 
decision;  and  Bex  y. Great  and  Little  Usworth  and  North 
Biddick{c)  was  not  cited. 

{A.  Liddell,  contri^  was  not  called  upon.) 

CocKBUBN  C.  J.  We  are  all  agreed  that  there  was 
in  this  case  no  such  renting  of  a  tenement  by  the  pauper 
as  would  confer  a  settlement  under  stat.  6  G.  4.  c.  SI. 
s,  2.  The  case  which  Mr.  Davison  has  cited  shews  that 
a  house  may  be  so  divided  and  apportioned  between 
several  tenants,  each  having  a  separate  entrance  to  hb 
portion,  as  practically  to  become  several  houses;  by 
renting  each  of  which,  respectively,  a  settlement  may  be 
gained :  provided  that  the  severance  of  each  portion  is 
made  complete  by  the  appropriation  to  the  tenant  of  it 

(a)4Jlf.#Tr.567.  (&)  6^.#£.294. 

ie)  bA.f  E,  261. 
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of  an  exclusive  entrance^  to  the  use  of  which  other  per-        |ggQ^ 

sons  are  not  entitled.     But,  in  the  present  case,  no  such    fj^^ieQ 

exclusive  entrance  was  appropriated  to  the  pauper;  the 
entrance  by  the  front  door  of  the  bouse  being  used,  in 
common  with  him,  by  another  tenant.  The  case,  there- 
fore, does  not  fall  within  the  principle  of  the  decision 
upon  which  Mr.  Davison  relies. 

WiGHTMAN  J.     I  am  of  the  same  opinion. 

Hill  J.  I  am  of  the  same  opinion.  I  have  already 
read  the  dictum  of  Patteson  J.  in  Rex  v.  JVoottan  (a). 
The  judgment  of  LittUdale  J.  in  Rex  v.  Oreat  and 
Little  Uswarth  and  North  Biddick  (b)  proceeds  on  the 
same  principle.  He  says  :  **  There  were  in  this  house 
three  floors,  and  the  access  to  each  was  by  separate  outer 
doors;  I  think  therefore  that  each  was**  **a  separate 
and  distinct  dwelling  house  within  the  statute."  In  the 
present  case,  the  access  to  the  floor  occupied  by  the 
pauper  was  not  by  a  separate  outer  door. 

Blackburn  J.  I  am  of  the  same  opinion.  The  test 
whether  a  part  of  a  house  is  to  be  deemed  a  separate  and 
distinct  dwelling  house,  appears  to  be  whether  it  has  a 
separate  and  distinct  outer  door;  and  the  floor  occupied 
by  the  pauper  did  not  satisfy  that  test. 

Order  of  Sessions  quashed. 


(a)  1  i<.  #  JSl  232.  236.  (*)  h  A.  t  F.  261. 


444  MICHAELMAS  VACATION. 

1860. 


Wednesday       LooME,  appellant,  against  Baily,  respondent. 

Stat.  1  &  2       /^  ASE  stated  by  a  Metropolitan  police   magistrate, 

8.  4.  imposes  ^  under  Stat.  20  &  21  VicL  c.  43. 

rupon 


any  licensed  John  Baily,  the  respondent,  of  113,  Mount  Street^ 

gamrwho  Groivenor  Square,   in   the   county   of    Middlesex^   was 

or  iolo^^lngly  Summoned  by  the  appellant,  for  that  he,  on  29th  Marchy 

has  in  his  I860,  being  then  and  there  licensed  to  deal  in  game, 

possession  or  »  o  o 

control,  any      according  to  Stat.  1  &  2  fV.4.c.  32.  s.  19.,  did  then  and 

bird  of  game  °  ^  • 

after  the  ex-  there  unlawfully  sell  certain  birds  of  game,  to  wit  three 

days  from  the  pheasants,  on  the  day  last  aforesaid,  such  day  being  after 

dTysineach  the  expiration  often  days  from  1st   February,   1860; 

^^Bhidl  be-  ^  contrary  to  the  4th  section  of  the  said  statute ;  whereby 

to  kuTor^t^  he  had  forfeited  a  sum  not  exceeding  3/. 

such  birds  of  rpj^^  witness  in  the  case  stated  that  he  called,  on  26th 

game  respec- 
tively: and       March,  1860,  at  the  shop  of  the  respondent,  who  was 
nponany 
person  not       *then  licensed  to  deal  in  game  under  the  19th  section  of 

deal  in  game,  the  said  Act ;  and  asked  to  purchase  some  live  pheasants ; 

selk  any  bird  that  the  respondent  asked  the  witness  if  he  required 

thfexpiration  Wild  pheasants,  and,  upon  his  replying  "  yes,"  the  re- 

pL^^, T'who  spondent  said  he  should  have  to  send  to  Norfolk  for 

^hi^"^l^e^"  them,  and  the  witness  must  call  again  on  the  Thursday 

sion  or  control  following,  29th  AfercA.     The  witness  went  to  the  shop 

game  (except  on  the  29th,  and  again  saw  the  respondent,  who  gave 

birds  of  game 

kept  in  a  mow   him  the  three  pheasants,  which  he  said  were  wild ;  and 

or  breeding 

place)  after 

the  expiration  of  forty  days  from  the  respective  days  on  which  the  season  for  lawfully 

killing  such  birds  enclsi 

H^Td,  that  throughout  this  section  the  words  "  birds  of  game"  include  lire  birds ;  and 
that  a  licensed  dealer  in  game  incurs  the  penalty  by  selling  such  birds  after  the  expiration 
of  the  ten  days  specified  by  the  statute. 
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thereupon  the  witness  paid  the  respondent  2L  5«.,  taking        i860. 
away  the  birds.  hoouu 

Upon  these  facts,  the  counsel  for  the  respondent  sub-  bailt, 
mitted  that  the  4th  section,  under  which  the  respondent 
was  summoned,  did  not  apply  to  live  birds  of  game,  but 
had  in  view  only  birds  of  game  which  were  dead.  He 
cited  Parriti  v.  Baker  {a\  and  Woolrych  on  the  Game 
Laws^  p.  72.  Yielding  to  the  authority  of  that  case  the 
magistrate  dismissed  the  summons. 

Hawkins,  for  the  appellant,  in  support  of  the  summons. 
The  magistrate  was  wrong  in  dismissing  the  summons. 
Sect.  4  of  the  Game  Act,  1  &  2  ^.  4.  c.  32.,  makes  it  an 
offence  for  persons  to  buy,  sell,  or  knowingly  have  in 
their  possession,  after  the  expiration  of  the  specified 
periods,  any  bird  of  game,  whether  it  be  alive  or  dead. 
Sect  2  defines  *'game"  as  including  ''hares,  pheasants, 
partridges,**  &c. ;  nothing  being  added  as  to  whether 
live  or  dead  animals  are  intended.  Sect.  3  shews  that 
live  game  were  meant  to  be  included.  It  fixes  the  days 
and  seasons  during  which  game  may  not  be  killed ;  the 
season,  so  far  as  regards  pheasants,  being  between  Ist 
February  and  Ist  October.  Sect.  17  empowers  persons 
who  have  taken  out  game  certificates,  to  sell  game  to 
any  person  licensed  to  deal  in  game,  under  sect  18  ; 
and  by  sect.  19  any  such  last  mentioned  person  is  re- 
quired to  take  out  a  dealer's  certificate.  Sect.  4,  which 
is  here  material,  enacts  "  That  if  any  person  licensed  to 
deal  in  game  by  virtue  of  this  Act**  "  shall  buy  or  sell, 
or  knowingly  have  in  his  house,  shop,  stall,  possession, 
or  control,  any  bird  of  game  after  the  expiration  of  ten 

(«)  10  Exch.  750. 
VOL.   JIL  2  G  E.   &   B. 
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1860.        days  (one  inclusive  and  the  other  exclosive)  from  the 
j^Qf^yij^       respective  days  in  each  j'ear  on  which  it  shall  become 
BaVlt        unlawful  to  kill  or  take  such  birds  of  game  respectively 
as  aforesaid ;  or  if  any  person,  not  being  licensed   to 
deal  in  game  by  virtue  of  this  Act"  *'  shall  buy  or  sell 
any  bird  of  game  after  the  expiration  of  ten  days  (one 
inclusive  and  the  other  exclusive)  from  the  respective 
days  in  each  year  on  which  it  shall  become  unlawful  to 
kill  or  take  such  birds  of  game  respectively  as  aforesaid^ 
or  shall  knowingly  have  in  his  house,  possession,  or  con- 
trol^ any  bird  of  game  (except  birds  of  game  kept  in  a 
mew  or  breeding  place)  after  the  expiration  of  forty  days 
(one  inclusive  and  the  other  exclusive)  from  the  respec- 
tive days  in  each  year  on  which  it  shall  become  unlaw- 
ful to  kill  or  take  such  birds  of  game  respectively  as  afore- 
said ;  every  such  person  shall,  on  conviction  of  any  such 
offence"  *^  forfeit  and  pay  for  every  head  of  game  so 
bought  or  sold,  or  found  in  bis  house,  shop,  possession,  or 
control,  such  sum  of  money,  not  exceeding  1/.,  as  to  the 
convicting  justices  shall  seem  meet,  together  with  the 
costs  of  the   conviction."      There   is   nothing   in  this 
enactment    to    limit    the  meaning  of  the  expressions 
"  bird  of  game^'^and  "  head  of  game"  to  dead  birds  of 
game.     Taking  the  whole  section  together,  it  is  clear 
that  the  Legislature  intended  to  guard  against  any  inter- 
ference with  live  birds  during  the  close  or  breeding 
season,  no  less  than  against  their  destruction  during  that 
season.     Accordingly  the  section,  after  enacting  that  no 
licensed  dealer  in  game  may  buy,  sell,  or  knowingly 
have  in  his  shop  or  possession  any  bird  of  game  after 
the  expiration  of  ten  days  from  the  end  of  the  shooting 
season,  and  that  no  other  person  may  deal  in  game  after 
the  expiration  of  the  same  period,  goes  on.  to  prohibit 
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all  such  other  persons  from  having  in  their  possession        1860. 
any  bird  of  game  (except  birds  of  game  kept  in  a  mew        x^oomb 
or  breeding  place)  after  the  expiration  of  forty  days  from        Bai'lt, 
the  end   of  the  shooting  season.    The  exception  just 
referred  to  shews  plainly  that  the  Legislature  had  live 
birds  in  its  contemplation*   [fFightman  J.   You  contend 
that  licensed  dealers  in  game  may  have  birds  of  game, 
whether  alive  or  dead,  in  their  possession  for  ten  days 
only  after  the  close  of  the  shooting  season ;  and  that 
other  persons,  after  forty  days  from  that  time,  may  have 
birds  of  game  in  their  possession  only  if  alive  and  in  a 
mew.]   That  is  the  true  construction  of  the  section.   In 
Rex  V.  MoTih  (a)  the  defendant  was  held  properly  con- 
victed, under  stat.  5  Aniu  c.  14.  «.  2.,  which  mentions 
'*  game"  only,  for  having  in  his  possession  a  quantity  of 
live  game.    So,  in  Hdpt  v.  Glenuter  (i),  it  was  held  that 
Stat  58  (?.  3.  c.  75.  which,  in  general  language,  made 
the  buying  of  game  an  offence,  prohibited  the  buying  of 
pheasants  in  all  cases :  and  that,  therefore,  by  a  contract 
for  the  sale  of  live  pheasants,  no  property  passed  to  the 
purchaser.     The  decision  in  Porritt  v.  Baker  (c)  turned 
upon  the  form  of  the  plea;  which  was  held  bad,  as  not 
necessarily  shewing  a  contract  rendered  illegal  by  stat 
1  &  2  W.A.e.  32.    If  that  case  is  to  be  taken  to  have 
decided  that  sect  4  of  that  Act  applies  only  to  dead 
game,  it  cannot  be  supported.     If  live  game  be  not 
within  the  section,  a  dealer  in  game  might  buy  any 
number  of  live  partridges  from  poachei^  on  the  31st  of 
AuguMtf  and  kill  and  sell  them  on  the  1st  of  September, 
without  in  any  way  contravening  the  Act 

(fl)  2B.ia  717.  (ft)  BB.t  a  55$. 

(c)  10  Exch.  769. 

2  G  2 
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1860.  Lush^  contra  (called  upon  by  the  Court).     The  case. 

Looms       DO  doubt,  falls  within  the  literal  words  of  the  statute, 
Ba^ly.       taken  in  their  most  general  acceptation ;   bat  the  justice 
of  the  case  requires  that  they  should  receive  a  limited 
meaning,  and  be  taken  to  refer  to  dead  game  only.      Se- 
veral cases,  decided  under  earlier  statutes  in  pari  materia, 
shew  how  such  Acts  ought  to  be  construed.     Thua  in 
Simpson  v.  Unwin  (a),  it  was  held  that  a  person  who  had 
in  his  possession,  on  the  9th  of  February^  partridges  and 
a  pheasant  killed  before  the  1st,  was  not  guilty  of  any 
offence  against  stat  2  G.  3.  c.  19.  m.  1  and  4.,  which 
imposed  a  penalty  on  any  person  who  should,  after  the 
1st  of  that  month,  kill  or  have  in  his  possession  such 
game.     So  again,  in  Bridget  v.  Richardson  {b)^  it  was 
held  that  stat.  3  Jae.  1.  c.  12,  which  prohibited  persons 
from  willingly  taking,  destroying,  or  spoiling  any  spawn 
of  fish,  meant  thereby  a  taking  for  destruction,  and  not 
a  taking  for  the  purpose  of  removing  the  spawn  to  beds, 
for  further  growth  and  maturity,  to  make  it  marketable. 
So,  in   the  Act  now  in  question,   '^  take"  must  mean 
"  take  for  the  purpose  of  destroying,*'  and  does  not  apply 
to  a  taking  for  purposes  of  breeding.      [Blackburn  J. 
Throughout  the  section  the  words  "  kill  or  take'*  occur 
together.     If  *<  take"  has  the  meaning  for  which  you 
contend,  *^  kill*'  would  have  been  suflScient  to  include  it.] 
A  poacher  might  take  birds  alive  and  hand  them  over 
to   a  dealer  to  be   killed.      [Wightman  J.      I   doubt 
whether  the  legislature  intended  to  provide  for   the 
case  of  a  taking  of  game  by  hand.]     Parriii  v.  Baker  (e) 
is   in   the  respondent's  favour.      [Blackburn  J.     That 
case  does  not  go  far  enough  for  your  purpose.] 

{a)  SB.fAd.  134.  (5)  2  M.  f  8,  568. 

(o)  IOJBrcA.759. 


/ 
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(CocKBURN  C.  J.,  was  absent.)  I860. 


WiGHTMAN  J.     I  entertain  no  doubt  whatever  but 

that  the  words  "  birds  of  game**  in  stat  1  &  2  fT.  4. 

^*  32.  B,  4.  include  live  birds.     The  words  must  have 

^^  same   meaning  throughout   the   section,   and    the 

reference  in  its  second  clause  to  "  birds  of  game  kept 

^^  a  mew  or  breeding  place"  shews  plainly  that  the 

^gislature  had  live  birds  in  view.     I  do  not  see  that 

^mitt  V.  Baker  {a)  touches  the  present  case. 

HaL  J.  and  Blackburn  J.  concurred. 

Case  sent  back  to  the  magistrate  for 
rehearing. 

(a)  10£icA.  759. 


Looms 

w, 
Bailt. 
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i8«i'  CASES 

AK6UED  AND  DETERMINED 

THE  QUEEN'S  BENCH, 

IN 

HILARY    TERM, 

XXIV.  VICTORIA. 


The  Judges  who   usually  sat  in   Banc  in  this  Tenn 

were: 

COCKBURN   C.  J.  I  CbOMPTON  J. 

WiQHTBiAN  J.  I  Hill  J. 


Saiurd^,       The  QuEEN,  on  the  Prosecution  of  The  Eastern 
anuary  2th,       CouNTiBS  Railway  Company,  appellants,  against 
The  Overseers  of  the  Poor  of  the  Parish  of 
Fletton,  respondents. 

Appellants,        AT  the   Huntingdonshire  Quarter  Sessions  held  in 
Com^ny,  January,  1860,  on  an   appeal   by    The  Eastern 

being  the  sole 

proprietors 

and  occupiers  of  a  railway  station  on  their  line,  in  1848  entered  into  an  agreement  with 

another  railway  Company,  by  which  the  latter  were,  for  a  certain  annnal  pajrment,  to 

hare  for  999  years  the  joint  use  of  the  station  for  their  traffic,  appellants  continuing  to 

be  oecupien  of  the  station,  subject  to  such  use.  In  1859,  the  annual  value  of  the  station 


Flettoh. 
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Counties  Railway  Company  against  a  poor-rate  for  the        1861. 
parish  of  Fktton,  in  that  county,  made  on  17th  Augtist^    The  Qubkk 
1859,  in  and  bj  which  the  Company  were  rated  and 
assessed  in  respect  of  certain  lands  and  premises  in 
FleitoHf  whereof  they  were  described   as  owners  and  ha^ngthen 

•^  from  yanous 

occnpiersy  on  a  rateable  value  of  1889/.  ISs.;  the  Sec-  causes  fallen 

,  ,  very  much 

8IODS  amended  the  rate  by  reducing  the  said  rateable  below  the 

value  to  the  sum  of  635/.,  subject  to  the  opinion  of  this  annually  to 

Court  on  the  following  case.  SS^r^u 

The  rate  was  duly  appealed  against  by  The  Eastern  ^otW**  ^^ 

Counties  Raihoay  Company^  on  the  ground  that  they  ^"gj^ts 

were  overrated  therein,  and  that  certain  other  persons  ▼««  assessed 

*  to  a  poor-pate 

to  whom  notices  of  appeal  were  also  given  were  under-  in  respect  of 

1     1         .  rw^i  11.  *^®  station, 

rated  therem.     The  rate  was  not  appealed  agamst  on  on  the  full 

the  ground  that  any  persons  were  omitted  from  the  rate  to  Oiemf^ 

who  ooght  to  have  been  included  therein  and   rated  8tate(ff^^is 

thereby;  and  the  only  grounds  of  appeal  material  to  ^^^t°*" 

this  case  were  the  following,  namely:  Secondly.  That  w^llantsto 

the  said  rate  or  assessment,  as  against  and  as  regards  against  this 

.  rate,  on  the 

the.  said  Company,  is  bad  and  of  no  force  or  validity,  ground  that 

inasmnch  as  it  was  not,  nor  is  it,  so  far  as  the  same  value  of  the 

relates   to   the   said    Company   and    their   assessment  not  uTe Tent 

therein,  made  upon  an  estimate  of  the  net  annual  value  buuhe^ront 

of  the  railway  lands,  station,  tenements,  hereditaments  v*^!ii^^ 

and  premises,  occupied  by  the  said  Company  in  the  obtained  for 

said  parish  of  Fletton^  and  in  respect  of  which  they  are  hypothetical 
,  _    .       ,  .  -  ^  ,         tenant  from 

rated  and  assessed  m  the  said  rate  or  assessment,  (that  year  to  year, 
is  to  say)  upon  an  estimate  of  the  rent  at  which  the  as  an  admitted 
same  might  reasonably  be  expected  to  let  from  year  to  ^^^ts^wero 

the  persons 
rateable  in 
respeet  of  the  whole  occupation  of  the  station.    Held,  that  appellants  were  properly 
rated  on  the  full  amoimt  paid  by  the  other  Company ;  appellants  being  sole  occupiers  of 
the  station,  sulject  to  an  easement  hj  the  othor  Company,  and  the  payment  being  a 
profit  arifdng  out  of  appellants'  occupation. 
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1661.        J^^^3  fi^e  of  all  the  usual  tenant's  rates  and  taxes,  and 
The  QuEiir     ^*'^®  commutation  rent  charge  (if  any),  and  deducting 
FLirroif      therefrom    the   probable  average  annual  cost   of   the 
repairs,  insurance  and  other  expenses  (if  any)  necessary 
to  maintain  them  in  a  state  to  command  such  rent, 
according  to  the  provisions  of  the  statute  in  that  case 
made  and  provided :  but  the  said  rate  or  assessment,  so 
far  as  the  same  relates  to  the  said  Company  and  their 
assessment  therein,  was  and  is  made  upon  an  estimate 
of  more  than  the  net  annual  value  of  the  said  railway 
lands^  station,  tenements,  hereditaments  and  premises^ 
occupied  by  the  said  Company  in  the  said  parish  of 
Fletion.     Thirdly.  That  the  said  Eastern  CauntieM  Baa- 
way  Company  are,  in  and  by  the  said  rate  and  assess- 
ment, overrated  and  over  assessed  in  respect  of  the 
property  and  premises  occupied  by  them  in  the  said 
parish  of  Flettan,  in  respect  of  which  they  are  rated  and 
assessed  in  the  said  rate  or  assessment ;  and  are  rated 
and  assessed  in  the  same  rate  or  assessment  at  and  upon 
a  greater  sum  and  sums  than  they  ought  to  have  been, 
or  to  be,  rated  or  assessed  at  or  upon  in  the  said  rate  or 
assessment. 

At  the  trial,  the  contest  was  confined  to  the  assess- 
ment of  the  property  hereinafter  called  "  The  Station," 
and  named  in  the  rate  ''Eastern  Counties  Railway 
Station,  &c."  The  station  consists  of  between  twenty 
and  thirty  acres  of  land  in  the  parish  of  Fletton,  of 
which  the  appellants  were  and  are  the  owners.  It  is 
bounded  on  one  side  by  the  navigable  river  Nene,  and 
comprises  station  buildings,  platforms,  sheds,  sidings, 
and  all  other  descriptions  of  accommodation  proper  to 
railway  sUtions,  and  for  the  most  part  expressly  named 
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in  the  rate  (a).     The  appellants  were  and  are  in  occu-        1861. 
pation  of  a  great  part  of  it,  and  for  the  purposes  of  this    The  Quekh 
case  are  to  be  deemed  to  be  the  persons  rateable  in      Yhmon. 
respect  of  the  whole  occupation. 

Prior  to  the  month  of  April,  1848,  and  up  to  and  at 
the  time  of  the  making  of  the  agreement  next  herein- 
after mentioned,  there  existed  great  competition  between 
the  appellants  and  The  London  and  North- fVestem 
Railway  Company^  for  the  traffic  in  goods  and  passengers 
between  Peterborouyh  and  London,  and  between  Peter* 
borough  and  places  to  the  north  and  east  of  Peterborough, 
The  London  and  North"  Western  Railway  Company  at 
that  time  used  a  portion  of  the  station  in  question,  in 
part  exclusively,  and  in  part  jointly  with  the  appel- 
lants. 

On  15th  ApriU  1848^  the  appellants  and  The  London 
and  North'  Western  Railway  Company  entered  into  an 
agreement  by  deed,  between  the  appellants  of  the  first 
part,  and  The  London  and  North'Westem  Railway  Com-' 
pany  of  the  second  part.  This  deed  recited  that  the  two 
Companies  had  constructed  and  opened  for  traffic  rail- 
ways to  Peterborough,  in  continuation  of  their  respective 
lines  from  London;  that  the  station  at  Peterborough, 
used  in  common  by  them,  had  been  erected  at  the  sole 
expense  of  the  appellants,  and  a  portion  of  the  line 
leading  to  such  station,  about  {b)  chains  in  length, 

over  which  the  traffic  of  The  London  and  North-  Western 
Company  to  and  from  Peterborough  was  carried,  was  the 

(a)  The  description  of  the  property  in  the  rate  was  as  follows:  *'  The 
Peterborough  railway  station,  platform,  sheds,  machines,  whar(  sidings, 
electric  telegraph  office  and  wires,  main  line  of  railway,  thirty  chains  in 
length,  cattle  pens,  workshops,*  roads,  garden  land,  and  fifteen  houses 
and  cottages  occupied  by  the  Company's  servants,  &c." 

(*)  Sic. 
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1861.  sole  property  of  the  appellants ;  that  such  last  mentioned 
The  QusKir  portion  of  line,  and  the  said  station,  had  for  some  time 
Flittox.  P**^  ^^^  "®®^  ^J  ^^  London  and  North-  Western  Rail' 
way  Company^  and  arrangements  had  also  been  made 
between  the  two  Companies  for  the  future  conduct  of 
the  Peierborouffh  traflSc  with  the  Metropolis,  in  order  to 
insure  eyeiy  proper  accommodation  to  the  public ;  and« 
that  the  Companies  had,  in  reference  to  all  such  arrange- 
ments, agreed  to  enter  into  the  terms  and  stipulations 
thereinafter  contained.  It  then  witnessed  **That,  in  con- 
aideration  of  the  premises,  the  said  two  Companies  do 
mutually  covenant  and  agree  with  each  other  as  follows 
(that  is  to  say) : 

First.  That  the  said  Company  of  the  second  part  shall, 
paying  the  rents  and  performing  the  conditions  of  this 
agreement,  be  entitled  to  use  the  said  station  and  portion 
of  line  aforesaid,  jointly  with  the  said  Eastern  Counties 
Bailtoay,  for  the  term  of  999  years,  for  which  term  of 
years  this  agreement  shall  subsnst  and  continue,  and  be 
in  full  force  and  effect,  and  binding  upon  both  the  said 
Companies  in  respect  of  all  the  terms  and  stipulations 
thereof. 

Second.  That  the  said  Company  of  the  second  part 
shall,  for  the  said  portion  of  line  and  station,  pay 
annually,  by  half  yearly  payments  on  the  1st  July  and 
1st  January^  the  following  rent  and  expenses  (that  is  to 
say),  first.  Such  sum  annually  as  shall  be  equal  to  one 
mile's  gross  earnings,  after  deducting  forty  per  cent, 
thereof  to  cover  all  expenses  for  each  year,  upon  that 
portion  of  The  London  and  North  fVestem-RaUway  which 
lies  between  the  Peterborough  and  Sibson  Stations: 
second.  Such  sum  annually  as  shall  be  equal  to  five  per 
cent  per  annum  upon  the  costs  of  the  land  and  buildings 
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to  be  occupied  exclusively  by  the  said  Company  of  the        i861. 

second  part :  third,  Such  sum  annually  as  shall  be  equal     The  Qvebn 

to  seven  per  cent,  per  annum  upon  one  half  of  the  out-      fmttoh 

lay  of  the  station  and  buildings  jointly  used  by  the  said 

two  Companies^  with  the  exception  of  land,  and  as  shall 

be  equal  to  five  per  cent  upon  the  land  occupied  by 

such  jointly  used  station  and  buildings:   fourth,  One 

moiety  of  the  expenses  of  the  management  and  conduct 

of- the  said  joint  station :  fifth,  That  the  said  Company 

of  the  second  part  shall  keep  in  repair,  at  their  own 

expense,  so  much  of  the  said  station  and  buildings  as 

they  shall  exclusively  occupy  as  aforesaid,  and  shall 

repay  the  said  Company  of  the  first  part  all  the  outlay 

they  have  made  upon  internal  fittings :  sixth,  That  the 

sud  Company  of  the  first  part  shall  keep  in  repair,  at 

their  own  expense,  the  station  and  buildings  to  be  jointly 

used,  and  shall  manage  and  conduct  the  affairs  and 

business  of  the  said  joint  station,  and  shall  deliver  an 

account,  half  yearly,  to  the  said  Company  of  the  second 

part  of  the  expenses  of  such  management ;  and  that  the 

siud  Company  of  the  first  part  shall  provide  the  same 

amount  of  accommodation,  in  all  respects,  for  the  said 

Company  of  the  second  part,  as  for  themselves,  and  act 

i^th  impartiality  in  the  management  of  the  said  station: 

seventh.  That  the  receipts  for  the  through  passenger 

and  goods  and  cattle  traffic  between  Peterborough  and 

London,  whether  passing  over  the  Eastern  Counties  or  the 

London  and  North- Western  Railway,  sbhll   be   equally 

divided  each  half  year  between  the  two  Companies,  and 

separate  accounts  shall  be  kept  of  such  passenger  traffic, 

and  of  such  goods  and  cattle  traffic;   and  that  there 

shall  be  allowed  to  the  Company  who  shall  carry  the 

larger  proportion  of  passenger  traffic,  a  sum  equal  to  ten 
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]861.  per  cent,  upon  the  excess  of  the  passenger  traffic  of  the 
The  Queen  ^^^  Companj  over  the  like  traffic  of  the  other  Company  ; 
FiOTTOH.  ^^^  ^^  ^^®  Company  who  shall  carry  the  larger  propor- 
tion of  goods  and  cattle  traffic,  a  sum  equal  to  twenty 
per  cent,  upon  the  excess  of  the  goods  and  cattle  traffic 
of  the  one  Company  over  the  like  traffic  of  the  other 
Company  ;  the  amount  of  such  goods  and  cattle  traffic 
in  the  case  of  each  Company  being  made  up  and  cal- 
culated exclusive  of  all  charges  for  collection,  cartage 
and  delivery." 

(The  remainder  of  the  deed  is  not  material.) 
The  station  at  Peterborough^  used  in  common  by  the 
said  two  Companies,  as  mentioned  in  the  said  agree- 
ment, is  ^'  The  Station''  named  in  the  rate ;  and  ever 
since  the  execution  of  the  said  agreement  the  same  has 
been,  and  still  is,  in  force  and  effect,  and  the  occupatioo 
of  the  station  has  been  in  fact  under  and  in  conformity 
with  the  said  agreement;  and,  leaving  out  of  considera- 
tion the  sum  receivable  by  the  appellants  in  respect  of 
the  portion  of  the  line  described  in  the  recital  of  the 
said  indenture  as  ^'  a  portion  of  the  line  leading  to  such 
station,"  on  which,  for  the  purposes  of  this  case,  nothing 
turns,  the  sum  annually  receivable  by  the  appellants 
from  the  London  and  Nor Ui^  Western  Railway  Company, 
under  the  said  agreement,  and  charged  in  their  published 
accounts  to  their  credit  as  so  receivable  (and  which^  in 
fact,  has  been  in  part  received,  and  no  reason  has  been 
assigned  in  the«6aid  accounts,  or  was  alleged  at  the  trial, 
why  the  remainder  should  not  be  received,  except  that 
at  the  trial  it  was  sworn  that  the  London  and  North- 
Western  Railway  Company  had  refused  to  pay  the  same), 
has  annually  amounted  and  still  amounts,  after  deduct- 
ing the  expenses  of  the  management  and  conduct  of  the 
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said  joint  station^  to  60S4L  Ss.  Id. ;  that  is  to  say,  to        I86K 
1735/.  lOs.j  being  a  sum  equal  to  51.  per  cent,  per  an-    The^oKBiT 
nam  upon  the  cost  of  the  land  and  baildings  exclasively      flettoit 
occupied  by  the  London  and  North- Western  Railway 
Company f  and  to  3348/.  13#.  Id.^  being  a  sum  equal  to 
71.  per  cent,  per  annum  upon  one  half  of  the  outlay  of 
the  station  and  buildings  jointly  used  by  the  said  two 
Companies,  and  51.  per  cent,  per  annum  upon  the  land 
occupied  by  such  jointly  used  station  and  buildings. 

For  the  purposes  of  the  case  the  following  statement 
was  to  be  taken  as  true. 

Up  to  the  year  1850,  a  veiy  large  traffic,  both  in 
passengers  and  goods,  from  Peterborough  and  the  North- 
Eastern  and  Midland  Counties,  was  carried  to  London 
by  the  Eastern  Counties  Railway;  with  a  view  to  which 
traffic  the  station  was  laid  out  and  erected  by  the  appel* 
lants.  The  traffic  from  these  districts  was  brought  on 
to  the  Eastern  Counties  Railway  at  Peterborough,  by  the 
Great  Northern  Railway  (which  did  not  then  extend 
towards  London  further  than  Peterborough) ;  by  the 
Peterborough  and  Syston  branch  of  the  Midland  Railway ; 
and  by  the  London  and  North-Western  Railway.  In  the 
year  1850,  the  Oreat  Northern  Railway  was  opened 
from  Peterborough  to  London^  by  a  route  which  was 
shorter  than  that  of  the  Eastern  Counties  Railtoay  by 
twenty-six  miles.  Immediately  upon  the  opening  of 
the  Great  Northern  Railway,  all  the  passenger  traffic 
and  a  large  portion  of  the  goods  traffic  between  Peter- 
borough  and  Tendon  was  diverted  from  the  Eastern 
Counties  Railway  to  the  Great  Northern  Railway. 
Goods,  however,  were  still  brought  on  to  the  Eastern 
Counties  Line  at  Peterborough,  by  the  Midland  Railway 
Company,  until  the  year  1857,  when,  by  the  opening  of 
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1861.  ^^®  Leicester  and  Hitchin  Railway 9  the  Midland  Railway 
TheQuMN"  Company  obtained  an  independent  route  to  London, 
Flbttov  ^^^  accordingly  ceased  to  send  goods  from  Peterborough 
to  London  by  the  Eastern  Counties  Railway.  In  1858, 
the  Welwyn  and  Hertford  branch  line  was  opened,  by 
which  the  traffic  at  Peterborough  was  still  further  dimi- 
nished ;  and  since  that  year  (with  the  exception  of  coals 
as  hereinafter  mentioned),  the  traffic  at  Peterborough  of 
all  kinds,  so  far  as  the  appellants  are  concerned,  has  been 
entirely  confined  to  the  short  local  traffic.  For  the  pur- 
pose of  such  traffic,  an  ordinary  road  side  station  would 
be  sufficient;  and^  in  consequence  of  this  diminution 
in  the  traffic,  a  large  repairing  shop  and  other  buildings 
at  the  station  in  question  have  been  taken  down,  and 
others  have  been  allowed  to  fall  into  decay.  The  Great 
Northern  Railway  Company  have  an  entirely  separate 
station  at  Peterborough^  for  the  purposes  of  their  own 
traffic.  Between  Peterborough  and  Ely^  to  which  branch 
the  station  in  question  belongs,  the  traffic  is  so  small 
that  the  branch  is  worked  at  a  loss  by  the  appellants. 
There  is  a  considerable  coal  traffic  belonging  to  the 
appellants,  passing  through  the  station.  There  is  no 
depot  of  coals  there,  but  the  sidings  are  made  use  of  for 
the  purpose  of  shunting  the  trains,  and  additional 
sidings  have  from  lime  to  time  been  laid  down  for  this 
purpose.  There  is  a  great  competition  between  the 
railway  Companies  for  this  coal  traffic,  and  the  rates  are 
low,  and  this  branch  of  the  traffic  only  becomes  profit- 
able when  the  coals  are  carried  in  large  quantities  and 
for  long  distances.  The  buildings  comprised  in  the 
station  are  now  used  in  many  cases  for  purposes  entirely 
difierent  and  inferior  to  that  for  which  they  were  origi- 
nally erected,  the  offices  intended  for  passenger  traffic 
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being  used  for  store  rooms  and  other  similar  purposes.        IS61. 
To  an  ordinary  tenant,  for  any  other  purpose  than  that    xhe  Qusbx 
of  a  railway,  the  station  would  be  of  no  annual  value,  if      yj^'J;^^ 
he  were  bound  to  maintain  the  buildings  in  a  state  of 
repair. 

At  the  trial  of  the  appeal,  the  annual  rateable  value 
of  the  station,  as  used  for  the  purposes  of  a  station  and 
for  the  purposes  to  which  it  was  in  fact  applied^  after 
making  all  deductions,  was  estimated  by  the  witnesses 
called  by  the  appellants  at  sums  not  exceeding  636L, 
but  those  witnesses  in  ascertaining  the  said  annual 
rateable  value  did  not  take  into  account  the  said  annual 
sum  receivable  by  the  appellants  from  the  North  Western 
Baihoay  Company  under  the  said  agreement,  or  any 
part  thereof. 

It  was  contended  for  the  appellants  that  the  said 
annual  sum  had  been  agreed  upon,  in  1848,  under  a 
different  state  of  circumstances,  for  the  objects  mentioned 
in  the  agreement;  and  ought  not  to  be  taken  into  account 
in  ascertaining  the  annual  rateable  value  of  the  station, 
or  the  sum  at  which  it  would  now  let  to  a  tenant  from 
year  to  year.  And  that  the  appellants  were  not,  and  are 
not^  by  law,  liable  to  be  assessed  to  the  rate  in  respect  of 
or  upon  that  sum  or  any  part  of  it. 

The  respondents  contended  that  the  hypothetical 
tenant  from  year  to  year  contemplated  by  stat.  6  &  7  ^.4. 
c.  96.  must  be  supposed  to  be  placed  in  the  same  position 
as  the  appellants  in  respect  of  the  payment  made  under 
the  agreement,  such  payment  arising  necessarily  out  of 
the  occupation.  That  if  the  tenant  would  be  entitled 
to  the  payment,  it  would  enhance  the  amount  of  the 
rent  which  as  tenant  from  year  to  year  he  would  be 
willing  to  offer  for  the  station ;  and  that,  therefore,  the 
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1861.        appellants  were  by  law  liable  to  be  assessed  to  the  rate 
The  QvEBN     ^^  respect  of  or  upon  such  payment 
Fletton.  "^^  Sessions  were  of  opinion  that  the  annual  rateable 

value  of  the  station,  not  estimating  the  payment  from 
The  North- Western  Railwat/  Company^  was  6351,  and 
they  ordered  the  rate  to  be  amended  by  substituting  in 
it  the  sum  of  6357.  for  the  sum  of  1889/.  ISs. 

The  question  for  the  Court  was  whether  the  sum  of 
money  payable  to  the  appellants,  under  the  agreement 
of  1848,  by  The  London  and  North- Western  Railway 
Company,  ought  to  form  part  of  the  rateable  value  of 
the  station. 

If  the  Court  should  answer  the  question  in  the 
negative,  the  order  of  Sessions  was  to  be  confirmed,  and 
the  rate  to  stand  amended ;  if  in  the  affirmative,  the 
order  of  Sessions  was  to  be  quashed,  as  to  the  substitu- 
tion therein  of  635/.  for  1889/.  15«,and  the  said  sum  of 
1889/.  I5s.  was  to  remain  in  the  rate. 

Bovill  and  Markby,  for  the  appellants  {a).  The  Ses- 
sions were  right  in  not  taking  into  account  the  payments 
made  to  the  appellants  under  the  agreement  of  Aprils 
1848,  as  enhancing  the  rateable  value  of  the  appellants' 
station.  The  appellants  ought  to  be  rated  on  the  present 
rateable  value  of  the  station ;  and  the  criterion  of  that 
value  is  not  the  amount  which  the  appellants  now 
receive,  under  the  agreement,  from  The  London  and 
North' Western  Railway  Company ,  for  its  use,  but  the 
rent  which  they  could  now  obtain  for  it  from  a  tenant 
from  year  to  year ;  which  rent  would  fall  greatly  short  of 
the  sum  now  in  fact  annually  paid  to  the  appellants. 
Although  that  payment  is  some  evidence  of  the  rent  at 
(a)  Saturday/,  Navemher  10th,  1860. 
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which  the  station  might  reasonably  be  expected  to  let  to        1861. 

a  tenant  from  year  to  year,  it  is  not  the  proper  criterion    xhe  Qumh" 

of  the  rateable  value,  which  depends  upon  the  present 

annual  value  of  the  station;    Sauth-Eastem  Railway 

Company  v.  Overseers  of  Dorking  (a),  Regina  v.  Eastern 

Counties  Railway  Company  ifi).    And  the  circumstances 

stated  in  the  present  case  shew  that  no  such  a  rent 

would  now  be  obtainable.      The   appellants,  though 

occupiers  of  the  rated  property,  receive  the   payment 

under  the  agreement,  not  as  occupiers  but  as  proprietors; 

the  payment,  that  is  to  say,  is  not  received  in  respect  of 

their  occupation  at  all.  Were  they  to  go  out  of  occupation 

of  the  whole  of  the  station  to-morrow,  they  would  still  be 

entitled  to  the  payment,  which  is  analogous  to  a  personal 

annuity.  In  Newmarket  Railway  Company  v.  St.  Andrew^s 

the  Less,  Cambridge  (c),  the  majority  of  this  Court  held 

that  a  payment  to  one  railway  Company  by  another, 

under  agreement,  of  such  a  sum,   if  any,  as  may  be 

necessary  to  make  up  a  certain  dividend  on  the  cost  of 

the  line,  in  consideration  of  the  making  of  a  part  of  it, 

and  of  working  it  for  the  benefit  of  the  latter  Company, 

is  not  a  profit  arising  out  of  the   occupation  of  the 

railway,  and  is  not  to  be  taken  into  account  in  assessing 

its  rateable  value.     [Blackburn  J.     In  that  case  Lord 

Campbell  C.  J.  differed  from  Coleridge  and  Erie  Js.,  and 

thought  that  the  sum  paid    under  the  guarantee  was 

received  by  the  Newmarket  Company  in  respect  of  their 

occupation  of  their  railway,  and  was  part  of  the  profits 

of  that   occupation.]     In  Rex  v.  Bedworth  {d)  it  was 

held  that  where  a  coal  mine,  becoming  unproductive, 

(a)  3B.^B,  491. 

(b)  23  L.  J.  N.  8.  iV.  a  06,  note  (18). 
{e)SE.fB.9i.  (d)  S  East,  387. 

VOL.  III.  2   H  B.   &   B. 
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1861.  ceases  to  be  worked,  the  lessee  is  no  longer  liable  to  be 
The  QuEBN  rated  for  it  to  the  relief  of  the  poor,  although  he  be  still 
FtETTOH  bound  bj  his  covenant  to  paj/ the  rent  reserved  to  his 
landlord.  In  the  present  case  the  liability  of  The  Loii' 
don  and  North-  Western  Railway  Compant/^  under  their 
covenant,  to  pay  the  appellants  the  sum  stipulated  in  the 
agreement,  is  as  independent  of  the  occupation  of  the 
station,  as  if  the  station  had  altogether  ceased  to  be 
occupied. 

Keane,  Metcalfe  and  Douglas  Brown,  contra.  By  the 
agreement,  the  annual  payment  is  secured  to  the  ap])el- 
lants  for  999  years ;  for  the  whole  of  which  time  they 
are  thus  protected  against  any  depreciation  in  the 
annual  value  to  them  of  the  station.  It  is  not,  therefore, 
open  to  them  to  say  that  circumstances  have  altered  that 
value  since  the  agreement  was  entered  into.  [Blackburn  J. 
It  is  possible  for  the  two  Companies  at  any  time  to  agree 
that  the  payment  shall  cease.]  Decided  cases,  as  was 
said  by  the  Court  in  giving  judgment  in  Rex  v.  The 
Proprietors  of  the  Liverpool  Exchange  (a),  *'  establish  the 
principle,  that  the  advantages  attendant  upon  a  building, 
either  in  respect  of  its  situation  or  the  mode  of  its  occu- 
pation, are  to  be  taken  into  the  account  in  estimating  its 
rateable  annual  value,  wherever  those  advantages  woald 
enable  the  owner  of  the  building  to  let  it  at  a  higher  rate 
than  it  would  otherwise  fetch.**  Taking  that  as  the  test,  the 
appellants,  were  they  now  to  let  the  whole  of  the  station 
to  a  tenant  from  year  to  year,  would  obtain  from  him  a 
higher  rent  than  it  would  otherwise  fetch,  by  reason  of 
the  payment  which  The  London  and  North*  Western 
Company  is  bound  to  make  annually  in  respect  of  it. 
(a)  1^.  #Jr.  466,  474. 
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^Blackburn  J.  Yon  assume  that  a  tenant  from  year  to  1861. 
year  would  be  entitled  to  receive  that  payment]  At  all  The  Qubu 
events,  the  payment  is  part  of  the  profits  of  the  appel-  flettoh. 
lants*  occupation  of  the  station.  The  judgment  of  Lord 
Campbell  C.  J.  in  Newmarket  Railway  Company  v.  St. 
Andrew^s  the  Less,  Cambridge  (a),  is  directly  in  favour  of 
the  respondents ;  and  the  law  laid  down  by  him  was  not 
questioned  by  the  other  Judges,  who  differed  from  him 
only  as  to  the  construction  to  be  put  upon  the  agree- 
ment which  was  in  question.  In  Allison  v.  Overseers  of 
Monkwearmouth  Shore  (i),  it  was  held  that  the  occupier 
of  a  brewery  under  a  lease,  by  which  the  custom 
of  several  public  houses,  belonging  to  the  owner  of  the 
brewery,  was  secured  to  him,  he  paying  an  annual  sum 
in  respect  of  this  advantage,  which  enhanced  the  value 
of  the  brewery  to  him,  was  properly  rated  on  the 
enhanced  value,  it  being  an  advantage  connected  with 
the  occupation,  which  would  be  taken  into  calculation 
by  a  tenant  in  estimating  the  annual  rent. 

Cur.  adv.  vult 

CocKBURK  C.  J.  now  delivered  the  judgment  of  the 
Court  (c). 

This  was  a  case  stated  for  the  opinion  of  the  Court, 
by  the  Court  of  Quarter  Sessions  for  the  county  of 
Huntingdon,  on  an  appeal  by  The  Eastern  Counties 
Railway  Company  against  a  rate  made  on  them  in 
respect  of  their  railway  station  at  Peterborough.  The 
facts,  so  far  as  they  are  material,  are  shortly  as  follows. 
The  Eastern  Counties  Railway  Company^  being  the  sole 
proprietors  of  the  station  in  question,  in  the  year  1848 

(fl>  3  J?.  #  iff.  94.  (i)  ^E,^B.  13. 

{c)  Cockbum  C.  J.  and  lUackbum  J. 

2  H  2 
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1861.  entered  into  an  agreement  with  The  London  and  Norths 
The  QuKEs  Western  Railway  Company^  to  endure  for  the  term  of 
999  years,  whereby  the  latter  Company  were  to  have 
the  joint  use  of  the  station  for  their  traflSc ;  they,  on 
the  other  hand,  binding  themselves  to  pay  for  such  use 
of  the  station  according  to  certain  terms  stipulated  in 
the  agreement.  The  direct  Northern  Eailway  having 
since  been  opened,  a  considerable  portion  of  the  traffic 
of  the  North'Westem  Line  has  in  consequence  been 
abstracted,  and  the  station  has  become  worth  much  less 
to  The  London  and  North-  Western  Company  ;  and  there 
is  no  doubt  that,  if  the  matter  were  res  integra,  if  the 
present  London  and  Norths  Western  Company^  or  any 
other  Company  working  their  line,  unfettered  by 
the  existing  agreement,  proposed  to  take  from  The 
Eastern  Counties  Railway  the  use  of  the  station  at  a 
yearly  rent,  such  rent  would  barely  amount  to  a  third 
part  of  the  sum  actually  paid.  The  parish  of  Flettan^ 
in  which  the  station  in  question  is  situate,  having 
assessed  The  Eastern  Counties  Railway  in  the  larger  sum, 
the  Company  appealed  against  the  rate  on  the  ground 
that,  according  to  The  Parochial  Assessment  Act,  the 
rateable  value  is  not  the  rent  actually  paid  by  the 
occupier,  but  that  which  it  may  be  presumed  that  an 
incoming  tenant  from  year  to  year  would  give  for  the 
subject  matter  of  the  occupation.  Adopting  this  view, 
the  Court  of  Quarter  Sessions  ordered  the  rate  to  be 
amended,  by  reducing  the  rateable  value  on  which  the 
Company  had  been  assessed  from  the  sum  of  1889/.  \5s. 
to  QZoL  We  are  of  opinion  that  this  decision  was 
erroneous,  and  that  the  original  assessment  was  right. 
The  fallacy  of  the  argument  in  favour  of  the  appellants 
consists  in  looking  at  The  London  and  North- Western 
Company  Ba  the  occupiers,  and  in  considering  what  a 
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tenant  from  year  to  year^  coroing  in  in   their  place,        1861. 
would  pay  as  rent  for  the  use  of  the  station.     But  The    The  Qobbh 
London  and  North- fFestem  Company  are  not  occupiers      rLtii^iJ 
of  the  station  at  all ;  they  have  only  an  enjoyment  by 
way  of  user ;  in  other  words,  an  easement.     The  occu- 
piers are  The  Hastem  Counties  Company^  subject  to  the 
easement  of  the  other  Company ;  and  the  true  question 
is,  what  would  a  tenant,  coming  into  the  place  of  The 
Eiutem  Counties  Company^  give  for  such  occupation? 
Now,  it  is  plain  that  a  tenant  coming  into  their  place, 
in  considering  what  rent  he  would  give  after  the  neces* 
sary  deductions,  would  take  into  account,  as  increasing 
the  value  of  the  premises,  the  amount  to  be  annually 
paid  by  TlieLandon  and  North-  Western  Railway  Company 
for  their  use  of  the  station.    It  is  true  The  Eastern 
Counties  Company^  if  they  were  to  let  the  station,  though 
they  could,  of  course,  only  let  it  subject  to  the  right  of 
The  London  and   North-Western  Company  to  use  it, 
might,  taking  a  lower  rent  from  their  immediate  lessee, 
reserve  to  themselves  the  receipt  of  the  amount  annually 
payable  by  The  London  and  North- Western  Company » 
Whether  under  such  circumstances,  they  would  or  would 
not  still  remain  liable  as  occupiers,  quoad  a  moiety  of 
the  line.    The  London    and   North- Western  Company 
having  only  an  easement  therein,  it  is  unnecessary  to 
decide.     It  is  sufficient,  in  our  opinion,  for  the  present 
purpose,   to    say   that,   rebus  sic    stantibus,   they  are 
assessable  to  the  full  amount  of  what  they  receive.    The 
true   principle,  according  to  which   the  value  of  the 
occupation  to  the  hypothetical  tenant  contemplated  by 
The  Parochial  Assessment  Act  is  to  be  estimated,  is,  to 
assume  the  continuance  of  those  circumstances  which 
constitute  the  value  to  the  existing  occupier,  unless  it 
be  made  to  appear  that  those  circumstances  are  about 
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1861.       to  undergo  a  change.      But  there  is  nothing  in  the 
The  QuBEN    present  case  to  lead  to  the  supposition  that  The  Eastern 
Flettok.      Counties  Company  will  either  forego  their  right  under  a 
very   advantageous  agreement,  which   is   to  bind  Tlie 
London  and  North- Western  Company  to  a  very  remote 
future,  or  that  The  Eastern  Counties  Company  will  either 
let  the  station  to  any  other  occupier,  or,  if  they  do,  will 
place  such  occupier,  relatively  to  the  other  Company, 
in  a  different  position  from  that  in  which  they  themselves 
stand.     It  will  be  time  enough  to  deal  with  such  altered 
circumstances  when  they  arise.    At  present  The  Eastern 
Counties  Company,  as  occupiers  of  this  station,  derive  a 
profit  not  only  from  their  own  use  of  the  station,  but 
also  in  respect  of  the  sum  annually  paid  by  The  London 
and  North' Western  Company  for  their  use  of  it;  and 
they  ought  in  justice  to  contribute  to  the  local  burdens 
in  proportion  to  the  entire  benefit  which  they  derive 
from  the  occupation  ;  and  we  think  that  they  fail  legally, 
as  they  certainly  do  morally,  in  the  attempt  to  withdraw 
themselves  from  such  fair  and  equal  contributions. 

The  order  of  Quarter  Sessions  must,  therefore,  be 
quashed,  and  the  rate  will  stand  according  to  the  original 
assessment. 

Order  of  Sessions  quashed  (a). 

(a)  BoviU  subsequently,  on  Saturday,  January  26th,  asked  leare  to 
mention  tliis  case,  on  the  ground  that  the  judgment  had  possibly  pro- 
ceeded on  a  misapprehension  of  the  facts ;  and  he  called  attention  to  the 
clauses  in  the  agreement  by  which  it  appeared  that  the  London  ani 
North-Western  Company  were  to  haye  Bxclusire  occupation  of  part  of 
the  station,  and  to  the  statement  in  the  case  that  the  occupation  had  in 
fact  been  under  and  in  conformity  with  the  agreement  But  CoMwm 
C.  J.  said  that  there  had  been  no  misapprehension,  and  that  the  judg- 
ment was  based  on  the  statement  in  the  case  that,  for  the  purposes  of 
the  case,  the  appellants  were  to  be  deemed  to  be  the  persons  rateable  in 
respect  of  the  whole  occupation. 
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1861. 


Bennett  against  Griffiths  and  another.        Saturday, 

January  12th. 

/^RAY^  in  last  ATicAo^/ina^  Term,  moved  for  a  rale  The  Common 

calling  on  the  plaintiff  to  shew  cause  why  an  order  cedure  Act, 

of  Blachbum  J.  for -the  inspection  of  a  mine  of  the   victlc,\2f>, 

defendants  should  not  be  set  aside.  ?h^'"  titW 

It  appeared  from  the  aflBdavits  that  the  plaintiff  was  ^^'^  '^shdl 

the  owner  of  certain  coal  mines  situate  at  TUford.  near  1>«  **  Hberty 

^    •  ^        »  to  apply  to  the 

Oldburyt  in  the  county  of  Worcester^  containing  an  area  Court  or  a 

of  forty  acres  or  thereabouts.     The  defendants  were  the  rule  or  order 

lessees  and  occupiers  of  other  mines  adjoining  to  the  tion  by  thT 

said  mines  of  the  plaintiff,  and  which  the  defendants  i^msetf,  orby 

were  engaged  in  working  at  the  time  the  said  order  was  of^nyreal  or 

made.     The  plaintiff  having  cause  to  believe  that  the  personal  pro- 

perty  tuo 
inspection  of 
which  may  be 
material  to  the  proper  determination  of  the  question  in  dispute ;  and  it  shall  be  lawful 
for  the  Court,  or  a  Judse^  if  they  or  he  think  fit,  to  make  such  rule  or  order,  upon  such 
terms  as  to  costs  and  otherwise  as  such  Court  or  Judge  may  direct." 

Held,  that  this  section  eives,  as  ancillary  to  the  power  to  order  inspection,  the  same 
power  to  order  the  removal  of  obstructions,  with  a  view  to  inspection,  which  is  exercised 
by  the  Courts  of  equity  as  anciUaiy  to  their  power  of  ordering  inspection. 

Plaintiff  and  defendants  were  a^'acent  mine  owners.  Plaintiff  having  reason  to  believe 
that  defendants  had  encroached  upon  his  mine,  obtained  permission  from  them  to  make 
an  inspection  of  their  mine,  when  he  found  a  recently  erected  wall  at  the  boundary 
between  the  two  mines,  which  prevented  him  from  ascertaining  whether  defendants  had 
encroached  upon  his  mine  or  not.  Application  by  him  to  defendants  for  permission  to 
take  down  a  portion  of  this  wall  in  order  to  complete  the  inspection  having  been  refused, 
plaintiff  applied  to  a  Judge  at  Chambers,  under  the  above  section,  for  an  order  for 
inspection.  The  Judge,  upon  being  satisfied  that  a  portion  of  defendants'  wall  could 
be  safely  removed,  and  an  inspection  behind  it  made  without  danger  to  life,  and  with  no 
farther  detriment  to  defendants  than  a  temporury  suspension  of  their  works,  made  an 
order  that  plaintiff  should  inspect  defendants'  mine  at  and  behind  the  wall,  and  should 
be  at  liberty,  so  far  as  was  necessary  for  the  purpose  of  the  inspection,  to  make  a  drift- 
way through  the  wall;  before  making  the  inspection  gi^nng  security  to  the  satisfaction 
of  the  master  to  the  extent  of  500/.,  or  depositing  that  sum  with  the  master,  to  abide 
any  order  the  Court  might  make  as  to  indemnifying  defendants  from  any  loss  or  damage 
they  might  sustain  in  consequence  of  the  inspection. 

Held,  refusing  a  motion  on  behalf  of  defendants  for  a  rule  calling  on  plaintiff  to  shew 
cause  why  this  order  should  not  be  set  aside,  thatTthe  order  was  good,  and  not  in  excess 
of  th«  Judge's  jurisdiction  under  the  statute. 


468  HILARY   TERM. 

1861.        defendants  had  encroached  upon  his  mine,  applied  to 
D^tfiuLxx'  •   ^^®'"»  ®°  2"d  October,  for  permission  to  make  an  inspec- 
^    ▼.  tion  of  their  mine.     On  26th  October  a  mine  agents 

employed  for  the  purpose  by  the  plaintiff,  was  allowed 
to  go  down  into  the  mine,  when  he  found  that  the 
defendants  were  working  and  getting  a  measure  called 
the  '^  thick  coal."  He  made  his  survey  from  the  pit 
shaft,  along  a  gate  road,  to  the  boundary  of  the  plain- 
tiff*s  mine;  and  at  the  boundary  he  found  a  recently 
erected  wall  or  building,  which,  according  to  his  affi- 
davit, divided  the  mines  of  the  plaintiff  from  the  mines 
of  the  defendants,  and  extended  thirty  yards  or  there- 
abouts. Application  was  made  to  the  defendants  to 
allow  this  wall  to  be  taken  down,  in  order  that  the 
plaintiff's  agent  might  see  whether  or  not  any  encroach- 
ment had  been  made  beyond  it;  but  the  defendants 
refused  to  allow  that  to  be  done.  There  were  no  means 
by  which  it  could  be  ascertained  whether  such  an 
encroachment  had  taken  place,  except  by  taking  down 
a  portion  of  the  wall  and  driving  a  gate  road  through  it, 
or  by  making  a  road  from  the  plaintiff's  own  mines  at 
an  expense  of  about  1000/.  The  time  occupied  in  the 
latter  process  would  be  about  six  months.  The  plaintiff 
had  reason  to  believe  that  about  1000  square  yards  of 
his  coal  had  been  taken  away  by  the  defendants.  On 
the  part  of  the  defendants  it  was  sworn  that  it  would 
be  injurious  to  their  mines  if  a  gate  road  were  driven 
through  the  wall ;  that  the  wall  which  had  been  erected 
was  only  the  usual  and  proper  wall,  erected  for  the 
purpose  of  strengthening  the  gate  road  in  that  portion 
of  the  mine,  and  that  the  workings  had  been  confined 
to  the  getting  of  coal  within  their  own  boundaries.  A 
summons  had  previously  been  obtained  for  an  inspection 
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of  the  defendants'  mines,  and,  under  the  state  of  things  1861. 
above  set  out,  Blaekbum  J.  made  an  order  that  that  Bshhbtt  ' 
sammons  should  be  adjourned  for  a  week,  to  procure  a  GEipmHa. 
report  from  the  inspector  of  mines  as  to  the  practicability, 
especially  with  reference  to  the  safety  of  the  mine,  of 
making  an  inspection  behind  the  wall  mentioned  in  the 
affidavits;  the  plaintiff  undertaking  to  abide  by  any 
order  the  Court  might  make  as  to  paying  expense  or 
loss  incurred  during  his  inspection.  In  obedience  to  this 
order,  the  inspector  of  mines  for  the  district  was  allowed 
to  go  down  into  the  defendants*  mines  on  13th  November^ 
bnt  be  was  unable  to  make  a  satisfactory  examination, 
in  consequence  of  the  damp  in  the  mine.  The  defend- 
ants refused  to  allow  any  person  employed  by  the  plain- 
tiff to  go  into  the  mine  with  the  inspector,  although  the 
latter  informed  them  that  his  inspection  would  not  be 
satisfactory  unless  that  was  done. 

On  16  th  November 9  Blackburn  J.  made  an  order, 
further  adjourning  the  summons,  and  ordering  that  the 
defendants  should  give  to  the  inspector  all  such  facilities 
as  he  should  require,  including  permission  for  such  per- 
sons as  he  should  think  fit  to  accompany  him  for  the 
purpose  of  the  inspection. 

On  20th  Navembery  the  inspector  made  his  report, 
to  the  effect  that  an  inspection  could  be  made  behind 
the  wall,  either  by  making  a  headway  in  the  solid  coal, 
near  the  wall,  or  by  removing  a  portion  of  the  wall  itself 
which  consisted  chiefly  of  short  round  timber,  longitudi- 
nally packed;  that  a  portion  of  the  return  air-current 
from  the  workings  might  be  diverted,  and  safely  used  by 
the  plaintiff  for  the  purpose  of  ventilating  such  workings 
as  might  be  deemed  expedient  for  such  inspection.  He 
farther  reported  that  no  practical  difficulty  existed,  cal- 
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1861.        culated  to  endanger  the  lives  of  the  workmen  employed ; 

Bbhnett      and  that  the  inspection  sought  by  the  plaintiff  was  not 

GrifVithb.    U'^^'y  t<>  prove  detrimental   to   the  present  or  future 

workings  of  the  mine,  beyond  a  temporary  suspension 

of  the  works  of  the  defendants. 

Blackburn  J.  then  made  an  order  ''  that  the  plaintiff 
be  at  liberty,  by  his  witnesses,  workmen  and  agents,  to 
inspect  the  defendants*  mine,  at  and  behind  the  wall  in 
the  affidavits  and  the  inspector's  report  mentioned ;  that 
for  this  purpose  the  defendants  give  all  reasonable  facili- 
ties for  access  to  and  in  the  mine,  and  for  ventilation 
during  the  process ;  and  that  the  plaintiff  be  at  liberty, 
so  far  as  is  necessary  for  the  purpose  of  the  inspection, 
to  make  a  driftway,  as  described  in  the  inspector's 
report.  That,  before  commencing  the  inspection,  the 
plaintiff  give  security  to  the  satisfaction  of  the  Master, 
to  the  extent  of  500£,  or  deposit  that  sum  with  the 
Master,  to  abide  any  order  the  Court  may  make  as  to 
indemnifying  the  defendants  for  any  loss  or  damage 
which  may  be  sustained  in  consequence  of  this  .inspec- 
tion." 

6rray,  for  his  rule  (a).  The  defendants  do  not  dis- 
pute the  propriety  of  Blackburn  J.'s  order,  or  the  justice 
of  its  terms ;  but  they  submit  that  he  had  no  jurisdiction 
to  make  it.  Sect.  68  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125.,  enacts  that  ''either 
party  shall  be  at  liberty  to  apply  to  the  Court  or  a 
Judge  for  a  rule  or  order  for  the  inspection  by  the  jury, 
or  by  himself,  or  by  his  witnesses,  of  any  real  or  personal 

(a)  Monday^  November  26th,  1860. 
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property  the  inspection  of  which  maj  be  material  to  the        1861. 
proper  determination  of  the  question  in  dispute ;  and  it      Bbhhbtt^ 
shall  be  lawful  for  the  Court,  or  a  Judge,  if  they  or  he     Qj^imrss 
think  fit^  to  make  such  rule  or  order,  upon  such  terms 
as  to  costs  and  otherwise  as  such  Court  or  Judge  may 
direct."     [Blackburn  J.     I  thought  that,  as  that  section 
empowers  the  Judge  to  order  inspection  of  property,  it 
gives  him,  by  implication,  authority  to  order  all  things 
ancillary  to  the  inspection  to  be  done.     I  believe  that  the 
Courts  of  equity  exercise  such  a  jurisdiction.]  The  section 
contains  no  reference  to  the  practice  of  the  Courts  of 
equity ;  differing  in  that  respect  from  stat.  14  &  15  Vict 
e.  99.  s.  6.  which  empowers  the  common  law  Courts  to 
compel  inspection  of  documents  whenever  equity  would 
grant  a  discovery.    The  Legislature  would  have  referred 
to  the  practice  of  equity  in  the  one  case  as  in  the  other, 
had  they  intended  it  to  be  taken  as  a  guide.     [Cock'* 
bum  C.  J. .  The  word  "  inspection"  may  have  acquired 
a  meaning  in  the  Courts  of  equity,  and  may  be  used  in 
that  meaning  in  sect.  68  of  The  (Common  Law  Proce*^ 
dure  Act,  1854.     Hill  J.     Assuming,  as  appears  not 
improbable,  that   the  defendants  have  purposely  con- 
structed the  wall  for  the  express  purpose  of  preventing 
the  inspection,  do  you  contend  that  the  Court  is  power- 
less to  defeat  them  in  that  design  ?]     The  argument  for 
the  defendants  must  go  to  that  extent;  no  provision  has 
been  made  by  the  Act  for  such  a  state  of  things.  Patent 
Type  Founding  Company  v.  Lloyd  {a)  is  in  point.    In  that 
case  the  Court  of  Exchequer  refused  an  application  by 
the  plaintiffs  in  an  action  for  the  infringement  of  a  patent 
for  the  making   of  type  by  a  certain  combination  of 

(a)  b  K^N.  192. 
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1861.  metals^  for  liberty  not  merely  to  inspect  the  defendant's 
Benmbtt  types*  but  to  take  specimens  thereof,  if  necessary,  for 
QmriTBM.  '^®  purpose  of  analysis.  The  application  was  made 
under  The  Patent  Law  Amendment  Act,  1852, 15  &  16 
Vict.  c.  83.  8.  42.,  which,  like  the  58th  section  of  The 
Common  Law  Procedure  Act,  1854,  merely  empowers 
the  Court  to  make  an  order  for  an  inspection.  If  the 
present  order  is  upheld,  it  is  difficult  to  say  what  orders 
for  the  inspection  of  property  may  not  be  made.  It  is 
conceivable,  for  instance,  that  such  an  order  might  go 
the  length  of  directing  a  house  to  be  pulled  down,  and 
yet  be  valid.  The  safer  construction  of  the  statute  is 
that  it  contemplates  the  ocular  inspection  only  of 
property. 

Macnamara  shewed  cause  in  the  first  instance.  It  is 
not  disputed  by  the  other  side  that  the  Judge  had  power 
to  order  an  inspection  of  the  defendants'  mine,  in  order 
that  it  might  be  ascertained  whether  or  not  they  had 
encroached  on  the  plaintiflTs.  But  the  inspection  thus 
ordered  must  be  an  efficient  inspection,  or  the  order  will 
amount  to  a  nullity.  In  the  present  case,  the  inspection 
could  be  made  only  by  taking  down  a  part  of  the 
defendants'  wall.  The  Judge  had  therefore  jurisdiction 
to  make  an  order  to  that  effect.  The  case  falls  within  the 
principle  that,  when  anything  is  given  by  the  law,  that 
also  is  given  without  which  the  thing  cannot  be  enjoyed. 
Patent  Type  Founding  Company  y.  Lloyd  {a\  if  in  point* 
is  distinguishable.  There,  the  plaintifis*  application,  if 
granted,  would  have  involved  the  destruction  of  some 
of  the  defendant's  property ;  here,  the  defendants  will 
suffer  nothing  beyond  a  temporary  inconvenience  from 
(«)5  ff,iir.l92. 
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the  plaintiff's  inspection  of  their  mine,  and  the  order  1861. 
carefully  provides  that  for  that  they  shall  be  compensated  bmhett  " 
by  the  plaintiff.  In  the  case  in  question,  the  Court  of  q  ^- 
£zchequer  thought  the  analysis  of  the  type  unnecessary 
to  the  inspection ;  but  BramweU  B.  admitted  that  there 
might  be  cases  in  which  inspection  of  an  article  could 
not  be  had  without  consuming  a  portion  of  it.  Sect. 
58  of  The  Common  Law  Procedure  Act,  1854^  em- 
powers the  Judge  to  make  the  order  upon  such  terms 
as  he  may  direct.  [Blackburn  J.  In  Attorney  General 
V.  Chambers  (a)  the  Master  of  the  Rolls  made  an  order 
that  the  Commissioners  of  Woods  and  Forests  should 
have  liberty  to  enter^  inspect  and  examine  the  coal 
mines  of  the  defendants,  and  to  take  all  necessary  steps 
for  enabling  them  to  make  and  perfect  a  complete 
survey.]  The  order  now  before  the  Court  limits  the 
plaintiff  to  doing  no  more  than  is  necessary  for  the 
inspection. 

Gray  was  heard  in  reply. 

Cur.  adv.  vult 

CocKBURN  C.  J.  now  delivered  the  judgment  of  the 
Court. 

In  this  case  the  plaintiff,  who  is  owner  of  minerals 
adjacent  to  a  mine  worked  by  the  defendants,  having 
reason  for  believing  that  the  defendants  had  worked 
across  the  boundary  and  removed  his  coal,  applied  to« 
them,  on  the  2nd  of  October^  for  leave  to  inspect  their 
workings  and  ascertain  if  such  was  the  fact.  The  agent 
of  the  defendants  put  off  the  inspection  from  time  to 
time  till  the  26th  of  October,  when  he  permitted  the 
(a)  12  Beav.  109. 
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186L  plaintifTs  agent  to  descend  into  the  mines  and  inspect 
BxNNETT  them.  The  plaintiff^s  agent  found  the  workings,  as  far 
GRifFiTes  ®^  ^®  could  examine  them,  to  be  within  the  defendants* 
boundary ;  but  at  the  boundary  between  the  plaintiff's 
minerals  and  the  defendants  he  found  a  newly  erected 
wall  extending  for  about  thirty  yards.  If  there  was 
any  encroachment  at  all,  it  must  have  been  behind  this 
wall.  The  plaintiff  applied  to  the  defendants  for  leave 
to  take  down  part  of  this  wall,  so  as  to  ascertain  if  there 
was  any  encroachment  behind  it,  and  was  refused.  He 
then  applied  at  Chambers  for  an  order,  under  the  58th 
section  of  The  Common  Law  Procedure  Act,  1854,  to 
inspect  the  defendants'  mine  behind  this  wall,  on  affi- 
davits shewing  a  prima  facie  ground  for  believing  that 
there  had  been  an  encroachment  behind  it  Affidavits 
were  used  in  opposition,  in  which  it  was  strongly  sworn 
that  any  meddling  with  this  wall  would  produce  very 
injurious  effects  on  the  defendants' mine,  and  be  attended 
with  great  danger  to  those  engaged  in  working  it,  but 
containing  nothing  to  raise  any  doubt  that  the  wall 
had  been  recently  erected,  and  that  an  inspection  beyond 
it  would  decide  at  once  whether  there  had  been  an 
encroachment  or  not  The  Judge  at  Chambers  (Black- 
bum  J.)  made  an  order  that  the  government  inspector 
of  mines  should  be  permitted  to  examine  this  wall,  and 
report  on  the  practicability  and  safety  of  an  inspection 
behind  it.  This  order  was  at  first  baffled;  but  on  a 
second  and  more  peremptory  order  to  the  same  effect, 
the  government  inspector  of  mines  did  examine  it,  and 
reported  that  an  inspection  could  be  made  behind  the 
wall,  by  certain  means  pointed  out  in  the  report,  without 
any  practical  difficulty  or  any  danger  either  to  the  lives 
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or  health  of  the  workmen  employed  In  the  said  pits  and  J  861. 
workings,  or  with  any  likelihood  of  detriment  to  the  Bennett 
present  or  future  workings  of  the  mine,  beyond  a  tem-  gbiffitm. 
porary  suspension  of  the  works  of  the  defendants  for  a 
few  hours,  or  at  most  for  a  day.  On  this  Blackburn  J. 
made  an  order  that  the  plaintiff,  by  his  witnesses,  work- 
men and  agents,  should  be  at  liberty  to  inspect  the 
defendants*  mine  at  and  behind  the  wall  in  the  affidavits 
and  the  inspector's  report  mentioned ;  that  for  this  pur- 
pose the  defendant  should  give  all  reasonable  facilities 
for  access  to  and  in  the  mine,  and  for  ventilation  during 
the  process ;  and  that  the  plaintiff  should  be  at  liberty, 
so  far  as  was  necessary  for  the  purpose  of  the  inspection, 
to  make  a  driftway  as  described  in  the  inspector's  report ; 
that  before  commencing  the  inspection  the  plaintiff 
should  give  security  to  the  satisfaction  of  the  master  to 
the  extent  of  500/.,  or  deposit  that  sum  with  the  master, 
to  abide  any  order  the  Court  might  make  as  to  indem- 
nifying the  defendants  for  any  loss  or  damage  which 
might  be  sustained  in  consequence  of  this  inspection, 
the  plaintiff  undertaking  to  fulfil  any  ^  order  in  that 
respect  made  by  the  Court.  On  the  last  day  of  last 
Term,  Mr.  Gray  applied  for  a  role  to  set  aside  this 
order,^gainst  which  cause  was  shewn  in  the  first  instance. 
No  objection  was  made  to  the  propriety  of  the  order,  or 
the  justice  of  the  terms  contained  in  it,  if  the  Judge 
had  jurisdiction  to  make  it;  but  it  was  contended  that 
neither  the  Court  nor  a  Judge  had  jurisdiction  to  inter- 
fere with  the  wall  itself,  or  the  defendants*  minerals,  for 
the  purpose  of  making  an  inspection  behind  the  walU 
As  this  was  the  first  instance,  as  far  as  we  know,  in 
which  any  question  as  to  the  extent  of  this  new  juris- 
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1861.       diction  in  a  Coort  of  common  law  had  been  raided,  the 
Bemkbtt     Court  took  time  to  consider. 

GftirnTHfl.        ^®  ^^^  ®^  opinion  that  the  Judge  had  jurisdiction  to 
make  the  order  in  question.     The  power  to  order  an 
inspection  of  real  or  personal  property  has  long  existed 
in  the  Courts  of  equity ;  and  we  find  that,  as  ancillary 
to  that  power,  the  Courts  of  equity  have  ordered  the 
removal,  where  necessary,   of  obstructions  to  the  in- 
spection.     In  the  notes  to  East  India  Company  v. 
Kynaston  (a)  two  cases  are  reported  in  which,  under 
circumstances  very  similar  to  the  present,  such  orders 
were  made.    In  Earl  of  Lonsdale  v.   Curwen  (£)  the 
defendant  had  worked  his  own  mines,  so  as,  by  the 
rubbish,  &c.,  to  obstruct  the  passages  to  the  spot  where 
the  inspection  was  sought.     An  order  was  made  that  the 
viewers  should  inspect  the  mine,  and  that  the  defendant 
should  remove  the  obstruction.  In  Walker  v.  Fletcher  (c) 
the  defendants  had,  in  working  their  own  mines,  either 
bona  fide  to  keep  out  the  water,  or  colourably  to  prevent 
the  inspection,  erected  framed  dams  and  barriers,  the 
effect  of  which  was  to  drown  the  part  of  the  mine  where 
it  was  alleged  that  the  encroachment  had  taken  place. 
The  order  made  was,  that  that  the  defendant  should 
remove  the  framed  dams  and  barriers  as  the  viewers 
should  direct ;  and  that  the  viewers  were  to  cause  the 
same  to  be  removed,  unless  they  should  be  of  opinion 
that  the  collieries  would  be  thereby  destroyed.    This 
latter  case,  which  was  decided  in  the  time  of  Lord  Eldxm, 
is  a  strong  assertion  of  the  power  to  remove  obstructions 
to  inspection ;  and  seems  to  us  to  go  far  to  support,  in 

(a)  S  Bligh.  O,  S,  153. 
(&)  3  Sliffh.  0.  8. 168,  note,  (c)  3  BU^fk.  0.  8,  1/2. 
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that  respect,  the  order  now  complained  of.  In  the  1861. 
recent  case  of  Ennor  v.  Bartoell  (a)  the  Lords  Justices  Bihhktt  ^ 
▼aried  an  order  of  Stuart  V.  C./  in  which  he  had  GRiiViiHi. 
directed  that  the  plaintiff  should  be  at  liberty  to  cut 
trenches  in  the  defendant's  ground,  in  order  to  ascertain 
the  geological  formation  of  the  ground  there,  as  being 
too  extensive ;  but  no  doubt  was  thereby  thrown  on  the 
jurisdiction  exencised  in  JEarl  of  Lonsdale  y.  Curwen  {h\ 
or  Walker  7.  Fletcher  (c).  The  58lh  section  of  llie 
Common  Law  Procedure  Act,  1854,  does  not  regulate  the 
jurisdiction  given  to  the  Courts  of  law  by  reference  to 
that  already  exercised  by  the  Courts  of  Equity ;  but  we 
think  that,  as  ancillary  to  the  power  of  inspection  given 
to  the  Courts  of  common  law,  there  is  the  same  power 
given  to  remove  obstructions  with  a  view  to  inspection, 
which  was  exercised  by  the  Courts  of  equity  as  ancil* 
lary  to  their  power  of  ordering  inspection*  The  order 
complained  of  does  not,  as  it  seems  to  us,  go  further 
thto  that  made  in  Walker  v.  Fletcher  (c).  This  being 
our  opinion,  the  rule  must  be  discharged. 

Rule  dischaiiged. 

(a)  IJkQ.F.fJ.  529.  (6)  ZBUgh.  0.  8.  168,  note. 
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Mcndajf,        SorcLAiB,  administratrix,  against  Thit  Mabitiiib 
Passbngsbs*  Assurance  Company. 

Bdendaiits,  /^  ASE  Stated  b)r  consent,  and  by  order  of  Blackbum  3., 

established  for  the  opinion  of  the  Court,  without  pleadings. 

assunmoes  .  This  was  an  action  brought  by  the  plaintiff,  as  admi- 

^f^iu^^  ubtratriz  of  Lawrence  Sinclair,  deceased,  against  the 

^tt^itfigmg  defendants,  for  the  recovery  of  the  sum  of  lOOt 

tN>m  aocident        The  case  stated  that  Lawrence  Sinclair,  in  the  policy 

granted  a         of  assurance  thereinafter  mentioned,  and  therein  called 

policy  to  A, 

the  master  of    and  described  as  **  the  assured,**  then  of  Soutii  Shields, 

a  ship  then 

about  to  pro-    in  the  county  of  Durham,  master  of  the  ship  SuUan, 

Tojage  from     being  about  to  proceed  on  a  foreign  voyage,  namely,  a 

S^STwhereby  wj^ge  from  the  river  Tyne  to  Aden  and  elsewhere, 

th^^^.  ^^^»  ®^  1^^^  March,  1867,  effect  an  assurance  on  his 

**  should  anstain 
aoy  personal 

ia^xacy  from,  or  by  reason  or  in  consequence  of,  any  accident  which  should  happen  to  him 
upon  any  ocean,  sea,  riyer,  or  lakot"  during  the  continuance  of  the  policy,  defendaati 
should  pay  him  a  reasonable  compensation  for  such  ii\juiT ;  and  in  case  he  should  die 
from  the  cKflTects  of  such  u^fxry  wimin  three  calendar  months  from  the  ooenirenee  of  the 
accident,  should  pay  the  sum  insured  ta  his  executors  or  administrators.  It  was  fortber 
a{;ceed  by  the  poli<7  that  no  compensation  should  be  payable  thereunder  hj  defenduiti, 
ttther  to  &  or  his  personal  representatiyes,  in  respect  of  ix\juiy  occasioned  to  &  by 
wounds  in  battle  or  in  any  way  by  the  act  of  the  Queen's  enemies ;  or  in  respect  of  a^ 
iigury  to  which  S.  should  knowingly  and  without  some  adequ4te  motire  expose  himsen ; 
but  it  was  declared  that,  with  those  exceptions,  the  policy  was  intended  to  secnn  cm- 
pensation  to  A  or  his  representatiyes  **  in  the  event  of  his  sustaining  any  person^  ufj^iT 
during  ihe  said  intend«d  voyage^  from  or  by  reason  or  in  consequence  of  any  «ceide&t 
whatsoever." 

8,  then  sailed  on  his  intended  ▼oyage,  and  in  the  course  of  it  axrived  in  itk»  ^^'^ 
river,  on  the  south-west  coast  of  JfuRO.  Whilst  on  board  his  ship  in  that  li^Wi  ^ 
acting  as  master  of  the  ship,  he  was  struck  down  by  a  sunstroke^  to  which  he  did  not 
knowingly  and  without  adequate  motive  expose  himself,  and  from  the  effects  of  i^)dA  ^ 
on  the  same  day  died. 

In  an  action  by  8,*b  administratrix  on  the  poliqr  to  recover  the  sum  insur^  '^ 
defendants ;  Held,  that  defendants  were  not  liable :  fbr  that  A's  death  could  not  be  tm 
to  have  arisen  from  accident,  within  the  meaning  of  the  pob'cy. 
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life  with  the  defendants.  The  Maritime  Pas$engen? 
Aisurance  Company ^  *^  for  granting  assurances  against 
loss  of  life  and  personal  injury  arising  from  accident 
at  sea,"  for  the  sum  of  100/^;  and  did  then  paj  to 
the  defendants  the  sumof  liL  as  premium  thereon 
for  one  jear^  the  said  sum  of  12.  being  the  amount 
of  preoiium  required  by  the  defendants  in  considera- 
tion of  the  said  insurance;  and  did  afterwards  pay 
or  cause  to  be  paid  to  the  defendants,  and  the  defen- 
dants did,  in  March,  1858,  accept,  the  further  sum  of 
12.  premium,  as  a  further  and  continuing  consideration 
ibr  the  said  insurance  of  lOOL;  and,  at  the  time  of  the 
death  of  the  said  Lawrence  Sincknr  thereinafter  men- 
tioned, all  the  premiums  due  and  payable  to  the  defen- 
dants in  consideration  for  the  said  assurance  were  and  had 
been  paid,  and  the  said  policy  of  assurance  was  in  full 
force  and  effect.  And  the  said  Lawrence  Sinclair,  in  his 
life,  and  the  plaintiff,  administratrix  as  aforesaid,  since  his 
death,  had  in  all  things  conformed  to  and  performed  and 
kept  all  things  in  the  said  policy  mentioned,  and  all  the 
conditions  endorsed  thereon,  on  their  parts,  and  had 
given  all  notices  required  thereby,  and  all  things  had 
happened  and  been  performed,  and  all  times  had  elapsed, 
necessary  to  entitle  the  plaintiff  to  maintain  this  action, 
if  the  Court  should  answer  in  the  afBrmative  the  question 
thereinafter  proposed  for  their  consideration. 

By  the  said  policy  of  assurance  it  was  (inter  alia) 
agreed  that  in  case  the  said  Lawrence  Sinclair,  therein 
called  the  assured,  should  sustain  any  personal  injury 
from  or  by  reason  or  in  consequence  of  any  accident 
which  should  happen  to  him  upon  any  ocean,  sea,  river, 
or  lake,  within  the  period  of  twelve  calendar  months 
from  the  date  of  the  said  policy,   and  subsequently 
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during  the  continuance  of  the  said  policy,  the  defen- 
dants should  be  liable  to  pay  and  would  pay  to  the  said 
assured  a  reasonable  compensation  for  the  said  injury. 
And  it  was  further  agreed  that,  in  case  the  assured 
should  die  from  the  effects  of  the  said  injury  within  the 
period  of  three  calendar  months  from  the  occurrence  of 
the  accident  causing  such  injury^  the  defendants  would 
pay  to  the  executors  or  administrators  of  the  said  assured 
the  said  sum  of  lOOZ. 

And  it  was  further  agreed  by  the  said  policy  of  assur- 
ance that  the  assured  should  not,  n<Mr  should  his  legpl 
personal  representatives,  be  entitled  to  any  compensation 
whatsoever,  under  or  by  virtue  of  the  said  policy,  in 
respect  of  any  injury,  whether  resulting  in  loes  of  life 
.or  not,  which  should  arise  from,  or  be  occasioned  by,  any 
wound  received  in  battle,  or  in  any  way  caused  by  the  act 
of  the  Queen's  enemies,  or  in  respect  of  any  injury  to 
which  the  assured  should  knowingly  and  without  some 
adequate  motive  expose  himself;  but,  save  and  except 
as  aforesaid,  the  said  policy  was  intended  to  secure  com- 
pensation to  the  assured,  or  to  his  legal  personal  repre- 
sentatives, in  the  event  of  his  sustaining  any  personal 
injury  during  the  said  intended  voyage,  from  or  by 
reason  or  in  consequence  of  any  accident  whatsoever. 

The  said  assured  did,  on  or  about  13th  March,  1857, 
sail  in  the  said  ship  from  the  river  Tyne  on  bis  said 
intended  voyage,  and,  on  or  about  29th  June,  1858, 
arrived  at  and  in  the  Cochin  river,  on  the  south-west 
coast  of  India ;  and  whilst  on  board  the  said  ship^  in  the 
said  river,  and  while  acting  as  master  thereof  and  super- 
intending the  turning  of  the  said  ship  (which  was  being 
hove  on  to  her  port  side;,  was  struck  down  by  a  sun- 
stroke, and  died  the  same  day  from  the  effects  of  the 
said  sunstroke. 
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It  was  admitted  that  tbe  said  assured  died  from  the 
effects  of  tbe  said  sunstroke,  and  that  he  did  not  know- 
ingly and  without  adequate  motive  expose  himself  to 
the  same.  And  it  was  agreed  that  the  said  policy  of 
assurance,  and  the  conditions  endorsed  thereon,  should 
accompany  and  be  taken  to  be  and  Torm  part  of  tbe 
case;  and  that  tbe  Court  should  be  at  liberty  to  draw 
inferences  of  fact. 

The  question,  therefore,  for  the  opinion  of  the  Court 
was,  Whether  the  death  of  the  said  Lawrence  Sinclair, 
so  caused  by  the  said  sunstroke  as  aforesaid,  was  death 
resulting  from  an  accident  causing  personal  injury, 
within  the  true  intent  and  meaning  of  the  said  policy. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
then  it  was  agreed  by  and  between  the  plaintiff,  admin- 
istratrix as  aforesaid,  and  the  defendants,  that  the 
judgment  of  the  Court  should  be  entered  for  the 
plaintiff  for  the  sum  of  100/.  with  taxed  costs.  But  if 
the  opinion  of  the  Court  should  be  in  the  negative,  then 
i£  was  agreed  that  the  judgment  of  the  Court  should  be 
entered  for  the  defendants,  with  taxed  costs. 
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Macnamaroj  for  the  plaintiff  (a).  The  question  is 
whether  sunstroke  is  an  accident,  within  the  meaning 
of  the  policy.  It  falls  within  the  definitions  of  the  word 
*'  accident"  given  in  dictionaries.  Johnson,  for  instance 
deBnes  the  word  to  mean  ''  That  which  happens  unfore- 
seen; casualty;  chance";  and  Richardson,  ''That  which 
fiills,  or  happens,  or  occurs  to;  generally  with  a  sub- 
condition  of  something  unforeseen,  unexpected,  unfor- 
tonate,  unnecessary,  without  design,  contrivance,   or 


(«)  FrUt^,  ^oMM««f  M,  186a 
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intention."    It  was  clearly  contemplated  by  the  policy 
that  the  defendants  should  be  liable  to  a  very   wide 
extent.    This  is  shewn  by  the  express  exception  of  the 
defendants  from  liability  for  injury  occasioned  to  the 
assured  by  wounds  received  in  battle  ;  which  injury,  it  is 
to  be  presumed,  the  parties  to  the  policy  regarded  as  an 
accident ;  for  otherwise  it  would  have  been  nnnecessary 
to  protect  the  defendants  from  liability  in  respect  of  it. 
[Hill  J.     Would  you  say  that  death  from  jungle  fever 
is  an  accident  ?]    It  is  not  necessary  to  contend  that  the 
term  *<  accident*'  extends  to  diseases.    [Coekium  C.  J. 
Suppose,  in  the  present  case,  that  the  sunstroke   had 
brought  on  a  fever  from  which  death  had  resulted.  Bin  J. 
Or  that  it  had  brought  on  a  fatal  apoplexy.}   Even  if  so, 
the  defendants  would  probably  have  been  liable;  the 
sunstroke,  the  primary  cause  of  the  injury,  being  a 
something  happening  to  the  assured  ab  extr&,  not,  like 
disease,  a  something  ab  intriL     Any  injury  caused  by 
external  agency,  which  the  injured  person  is  unable  to 
foresee,  and  against  which  he  has  no  opportunity  of 
guarding,  is  an  accident,  at  all  events  within  the  meaning 
of  this  policy.    Injury  from  sunstroke  is  not  alluded  to 
in  the  exceptions ;  but  the  policy  declares  that  <*  save  and 
except"  the  specified  injuries,  the  **  policy  is  intended 
to  secure  compensation  to  the  assured,  or  to  hb  legal 
personal  representatives,  in  the  event  of  his  sustaining 
any  personal  injury  during  the  said  intended  voyage, 
from  or  by  reason  or  in  consequence  of  any  accident 
whatsoever."      [Coekburn  C.  J. .  In  Indian  latitudes, 
sunstroke  is  so  common  a  result  of  exposure  to  heat  that 
it  can  hardly  be  regarded  as  an  accident]    It  is  not  the 
usual  effect  of  heat  in  those  climates  to  produce  sun- 
stroke.    The  case  finds  moreover,  as  an  admitted  &ct, 
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that  the  aamied  did  not  knowingly  and  without  adequate 
motive  expose  himself  to  the  sunstroke.  [Cockburn  C.  J. 
He  mighty  however,  have  anticipated  it  as  a  not  impro- 
bable event]  Hardly  so :  any  more  than  he  might  have 
anticipated  being  struck  by  lightning.  [Hill  J.  The 
language  of  the  clause  in  the  policy  following  the  excep- 
tionsy  is  certainly  very  wide,  and  you  may  be  justified  in 
contending  that  the  defendants  were  to  be  liable  for  any 
kind  of  unforeseen  injury,  not  expressly  excepted ;  though 
not  falling  within  the^  strict  definition  of  **  accident. *'] 
That  was  the  intention.  Moreover,  it  must  be  remem- 
bered that,  if  there  is  room  for  doubt,  the  words  must, 
according  to  the  general  rule,  be  construed  most  strongly 
against  the  defendants.  Drew  v.  Railway  Paisengerff 
Assurance  Campamf  (a)  has  some  bearing  on  the  present 
case ;  but  does  not  decide  the  question  one  way  or  the 
other. 
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Geary f  for  the  defendants.  The  defendants  are  not 
liable.  Death  from  sunstroke  was  not  an  *' accident** 
to  the  assured  within  the  natural  and  ordinary  sense  of 
that  word.  A  disease  is  not  an  accident,  however  rare 
its  occurrence  may  be.  And  sunstroke  is  a  disease, 
rare  elsewhere  it  is  true,  but  in  hot  climates  not  un- 
common. It  is  described  as  a  disease  in  medical  works : 
for  instance,  in  The  Transactions  of  the  Medical  and 
Physieal  Society  of  Bombay^  for  the  years  1867  and  1858 ; 
The  American  Journal  of  the  Medical  Sciences^  Noa.  73 
and  75;  and  several  numbers  of  The  Medical  Times. 
The  cause  of  the  death  of  the  assured  was  therefore 
disease,  not  accident:  still  less  an  accident  happening 


(a)  5  if.  #  a;  211. 
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to  him  upon  any  ocean,  sea,  ri?er,  or  lake ;  which  daas 
of  accidents  alone  were  insured  against  by  the  policy. 

MacnamarOf  in  reply.  The  risks  insured  ^igainst  by 
the  policy  were  not  limited  to  accidents  of  the  sea  or 
rivers;  the  words  immediately  foUowingtbe  enumeration 
of  excepted  risks  shew  that,  with  those  exceptions,  it 
was  meant  to  cover  injuries  arising  from  any  accident 
whatever.  The  only  question  is  whether  the  sunstroke 
was  or  was  not  an  accident  Having  regard  to  the 
extensive  language  of  the  policy,  it  clearly  was;  not- 
withstanding the  theories  of  medical  men  as  to  how  far 
it  is  to  be  deemed  a  disease. 

Cur.  ado*  vulL 


Coc&BURN  C.  J.  now  delivered  the  jndgment  of  the 
Court  (a).  This  was  an  action  brought  by  the  admiois- 
tratrix  of  one  Lawrence  Sinclaxr^  on  a  policy  of  insurance 
effected  by  the  deceased  with  the  defendants,  whereby 
he,  being  then  about  to  proceed  on  a  foreign  voyage  a9 
master  of  a  veissel^  was  insured  to  the  extent  of  a  reason- 
able compensation  against  any  personal  injury  (rem  or 
by  reason  of  or  in  consequence  of  any  accident  which 
might  happen  to  him  upon  any  ocean,  sca^  river,  or  lake; 
and  in  the  sum  of  lOOil  for  the  benefit  of  his  personal 
representative,  in  the  event  of  the  assured  dying  from 
the  effects  of  any  such  injury  within  three  ponths  of  its 
occurrence.  The  assured  being  with  his  ship  in  the 
Cochin  river,  on  the  south-west  coast  of  Indian  yAu\e 
doing  duty  on  the  ship  was  (as  it  is  termed  in  ^^ 
special  case)  struck  down  by  a  sunstroke,  from    ^^ 


(a)  Cockhum  C.  J.  and  BiU  J. 
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effects  of  which  he  died  in  the  course  of  the  same  day. 
The  question  is  whether,  under  such  clrcumstaoces,  the 
death  of  the  deceased  can  be  said  to  have  arisen  from 
accident,  within  the  meaning  of  the  policy.  We  are  of 
opinion  that  it  cannot,  and  that  our  judgment  must  be 
for  the  defendants. 

It  is  diflScult  to  de6ne  the  term  <<  accident,"  as  used 
in  a  policy  of  this  nature,  so  as  to  draw  with  perfect 
accuracy  a  boundary  line  between  injury  or  death  from 
accident,  and  injury  or  death  from  natural  causes;  such 
as  shall  be  of  universal  application.  At  the  same  time 
we  think  we  may  safely  assume  that,  in  the  term  *^  acci^ 
dent"  as  so  used,  some  violence,  casualty,  or  vis  major, 
is  necessarily  involved.  We  cannot  think  disease  pro^ 
duced  by  the  action  of  a  known  cause  can  be  considered 
as  accidental.  Thus  disease  or  death  engendered  by 
exposure  to  heat^  cold^  damp,  the  vicissitudes  of  climate, 
or  atmospheric  influences,  cannot^  we  think,  properly  be 
said  to  be  accidental ;  unless  at  all  events,  the  exposure 
is  itself  brought  about  by  circumstances  which  may  give 
it  the  character  of  accident.  Thus  (by  way  of  illustra- 
tion), if,  from  the  effects  of  ordinary  exposure  to  the 
elements,  such  as  is  common  in  the  course  of  navigation, 
a  mariner  should  catch  cold  and  die,  such  death  would 
not  be  accidental ;  although  if,  being  obliged  by  ship, 
wreck  or  other  disasters  to  quit  the  ship  and  take  to  the 
sea  in  an  open  boat,  he  remained  exposed  to  wet  and 
cold  for  some  time,  and  death  ensued  therefrom,  the 
.  death  might  properly  be  held  to  be  the  result  of  acci- 
dent. It  is  true  that,  in  one  sense,  disease  or  death 
through  the  direct  effect  of  a  known  natural  cause,  such 
as  we  have  referred  to,  may  be  said  to  be  accidental, 
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inasmuch  as  it  is  uncertain  beforehand  whether  the 
effect  will  ensue  In  any  particular  case.  Exposed  to 
the  same  malaria  or  infection^  one  man  escapes,  another 
succumbs.  Yet  diseases  thus  arising  have  always  been 
considered,  not  as  accidental,  but  as  proceeding  firooa 
natural  causes. 

In  the  present  instance,  the  disease  called  sunstroke, 
although  the  name  would  at  first  seem  to  imply  some- 
thing of  external  violence,  is,  so  far  as  we  are  informed, 
an  inflammatory  disease  of  the  brain,  brought  on  by 
exposure  to  the  too  intense  heat  of  the  sun's  rays.  It 
is  a  disease  to  which  persons  exposing  themselves  to  the 
sun  in  a  tropical  climate  are  more  or  less  liable,  just  as 
persons  exposed  to  the  other  natural  causes  to  which  we 
have  referred  are  liable  to  disastrous  consequences 
therefrom.  The  deceased,  in  the  discharge  of  his 
ordinary  duties  about  his  ship,  became  thus  affected  and 
so  died. 

We  think,  for  the  reasons  we  have  given,  that  his 
death  must  be  considered  as  having  arisen  from  a 
"  natural  cause,"  and  not  from  "  accident,**  within  the 
meaning  of  this  policy.  There  must  be  judgment  for 
the  defendants. 

Judgment  for  the  defendants. 
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1861. 


£x  parte  Andsbson  (a).  Tueatu^, 

VDWIN  JAMES   moved  that  a  writ  of  habeas  Th6ixip«ri<ir 

corpus  ad  subjiciendum  be  issued  to  the  sheriff  of  oomoMiikw 

the  county  of  York,  in  Canada^  and  to  the  keeper  of  the  ^^j^^^^ 

gaol  of  Toronto  in  that  county,  to  bring  up  the  body  of  tionatoomiiioii 

John  Anderson.  writ  of  hab«M 

oorpuB  ad  rab- 
The  motion  was  made  on  the  affidavit  of  LouU  Alexis  jidendimi,  to 

ChamerovzoWf  of  27,  New  Broad  Street,  in  the  city  of  the  dominions 

London,  secretary    of   The  British  md  Foreign  AnH-  ^St^S^^ 

Slavery  Society ;  which  stated  that  John  Anderson,  of  the  ^^^^^^ 

city  of  Toronto,  in  Her  Majesty's  province  of  Canada,  ^^^^^ 

a  British  subject  domiciled  there,  was.  as  the  deponent  ^°^  ^  been 

.  .  *^  establiflhed. 

believed,  illegally  detained  in  the  criminal  gaol  of  the  Such  jnris- 

said  city  against  his  will,  not  having  been  legally  ac-  taken  away 

cused,  or  charged  with,  or  legally  tried  or  sentenced  for,  ^tm  ftg^* 

the  commisBion  of  any  crime,  or  of  any  offence  against  J^^  •"**" 

or  recognized  by  the  laws  in  force  in  the  said  province,  ^jff^^^^^^' 

or  in  any  part  of  Her  Majesty's  dominions ;  and  not  g»ntodawrit 
.  .        .  ofnabeaacor- 

being  otherwise  liable   to  be  imprisoned  or  detained  pua  directed 

to  certain 
imder  or  by  virtue  of  any  such  laws :  and  that,  unless  gaolen  and 

a  peremptory  writ  of  habeas  corpus  should  immediately  raorinoeof  * 

uppfrCoffada, 
commanding 
(ir)  In  conieqnence  of  the  decision  in  this  case  it  has  eince  been  them  to  Ining 

auieted,byatat26&26rtc^.<T.20.«.  l.,thatnowritofhabeaflcorpiia  !?J^^^^. 

ihaC  iwne  ont  of  England  by  authority  of  any  Judge  or  Oonrt  of  jnatioe  mbject^  alleged 

thcnin,  into  any  colony  or  foreign  dominion  of  the  Grown  where  Her  to  be  iU^g^y 

llqjeety  has  a  lawfully  establiehed  Court  or  Conrta  of  juatice,  baring  ^^^  ^'^ 

authority  to  grant  and  iesne  the  said  writ»  and  to  insure  the  due  ezeca- 

tion  thereof  throng^oat  snch  colony  ov  dominion.    Sect.  2  piorides  that 

the  Act  shall  not  aiEBCt  or  interfere  with  any  legally  existing  right  of 

ifpeal  to  Her  Migesty  in  council. 
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1861.        issue,  the  life  of  the  said  John  Anderson  wi^s  exposed  to 
Ex  parte       ^^  greatest  and  to  immediate  danger. 

Edwin  JameSi  for  the  writ.    The  Crown,  through  the 
superior  Courts  at  Westminster^  has  power  to  issue  the 
prerogative  mandatory  writ  of  habeas  corpus  to  any  part 
of  the   Queen^s  dominions,  and  therefore   to   Canada. 
Stat  14  G.  3.  e.  83.,  *^  An  Act  for  making  more  effectual 
provision  for  the  government  of  the  province  of  Quebec 
in  North  America!^  recites  in  the  preamble   that  the 
**  countries,  territories^  and  islands  in  America^  dealt 
with  by  the  Act,  were  '<  ceded  to  His  Majesty  by  the** 
*'  treaty  of  peace,  concluded  at  Paris  on  lOth  February, 
1763*' ;  and,  by  stat  31  (?.  3.  e.  31.  s.  2.,  the  province  of 
Quebec  is  divided  into  two  separate  provinces  called  the 
province  of  Upper  Canada  and  the  province  of  Lower 
Canada.    [Hill  J.     I  observe  that  sUt  14  G.  3.  c.  83. 
enacted,  by  sect.  8,  <^  that  in  all  matters  of  controversy, 
relative  to  property  and  civil  rights^  resort**  should  ''  be 
had  to  the  laws  of  Canada^  as  the  rule  for  the  decision 
of  the  same;"  and,  by  sect.  11,  that  the  criminal  law  of 
England  was  to  be  continued  in  force  in  the  province.] 
There  can  be  no  doubt  but  that  the  writ  of  habeas 
corpus  may  issue  to  Canada.    In  delivering  the  judg- 
ment of  this  Court  in  Leonard  Watsan^s  Case  (a\  Lord 
Denman,  C.  J.  said,  **  The  diflScult  questions  that  may 
arise  touching  the  enforcement  in  England  of  foreign 
laws,  are  excluded  from  this  case  entirely;  for  Upper 
Canada  is  neither  a  foreign  state,  nor  a  colony  with  any 
peculiar  customs,     ilere  are  no  mala  prohibita  by  virtue 
of  arbitrary  enactments ;  the  relation  of  master  and  slave 

(a)  9  ^.#£731. 782. 
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is  not  recognized  as  legal :  but  Acts  of  Parliament  have  ]861. 
declared  that  the  law  of  England^  and  none  other,  shall  iTpartT 
there  prevail.*'  No  precedent  has  been  discovered  of 
an  actaal  issue  of  the  writ  to  Canada ;  but  no  distinction 
exists,  for  this  purpose,  between  that  colony  and  any 
other  part  of  the  dominions  of  the  Crown.  In  Bac. 
Ahr.  tit.  Habeas  Carpus  (B).  2,  under  the  beading, 
^  To  what  places  it  may  be  granted/'  the  law  is  thos 
laid  down :  *'  It  hath  been  already  observed,  that  the 
writ  of  habeas  corpus  is  a  prerogative  writ,  and  that 
therefore,  by  the  common  law,  it  lies  to  any  part  of  the 
King's  dominions ;  for  the  King  ought  to  have  an  account 
why  any  of  his  subjects  are  imprisoned,  and  therefore 
no  answer  will  satisfy  the  writ,  but  to  returh  the  cause 
with  paratum  habeo  corpus,  &c.  Hence  it  was  holden, 
that  this  writ  lay  to  Cakds  at  tbe  time  it  was  subject  to 
the  King  of  EnghtuL^  In  delivering  the  judgment  of 
tbe  Court  in  Rex  v.  CowU  (a),  in  which  case  the  ques- 
tion was  whether  this  Court  had  jurisdiction  to  issue  a 
certiorari  to  Berwieh-upon-  Ttoeedy  Lord  Mansfield  C.  J. 
said,  *'  Writs,  not  ministerially  directed,  (sometimes  called 
prerogative  writs,  because  they  are  supposed  to  issue  on 
the  part  of  the  King,)  such  as  writs  of  mandamus,  pro- 
hibition, habeas  corpus,  certiorari,  are  restrained  by  no 
clause  in  the  constitution  given  to  Berwick:  upon  a 
proper  case,  they  may  issue  to  every  dominion  of  the 
Crown  of  England^  There  is  no  doubt  as  to  the  power 
of  this  Court ;  .where  the  place  is  under  the  subjection 
of  the  Crown  of  England ;  the  only  question  is,  as  to 
the  propriety.  To  foreign  dominions,  which  belong  to 
a  prince  who  succeeds  to  the  throne  of  England,  this 

(a)  2  ^ttrr.  834.  855. 
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1861.       Court  has  no  power  tp  send  any  writ  of  any  kind.      We 
Ex  parte      cannot  send  a  habeas  corpus  to  Scotland  or  to  the  JElee^ 
iorale :  but  to  Ireland,  the  Isle  of  Man,  the  PlanUMtiana^ 
and,  (as  since  the  loss  of  the  Duchj  of  Normandy^  thej 
have  been  considered  as  annexed  to  the  Crown,  in  some 
respects,)  to  Guernsey  and  Jersey,  we  may ;  and  formerly, 
it  lay  to  Calais;  which  was  a  conquest,  and  yielded  to 
the  Crown  of  England  by  the  treaty  of  Bretiyny.^     In 
1397,  a  writ  of  habeas  corpus,  tested  per  ipsum  regem 
et  concilium  in  parliamento,  was  sent  to  the  governor  of 
Calais,  to  bring  up  the  body  of  TTiomas,  Duke  of  Glau- 
eester,  then  in  custody  there,  to  answer  a  charge   of 
treason  preferred  against  him  by  the  Duke  of  Butland  and 
others  (a).     [Crompton  J.    That  was  a  writ  ad  respon- 
dendum, which  is  on  a  different  footing  from  the  writad 
subjiciendum.]  The  followingentry  in  2  Peere  WiUiamJs 
Rep.,  p.  74,  supports  Lord  Mansfield^s  statement^  already 
cited,  that  the  writ  may  go  to  the  Plantations.  **  Memor- 
andum, 9th  of  August,  1722,  it  was  said  by  the  Master 
of  the  Rolls  to  have  been  determined  by  the  Lords  of 
the  Privy  Council,  upon  an  appeal  to  the  King  in  coun- 
cil from  the  foreigti  plantations,  1st,  that  if  there  be  a 
new  and  uninhabited  country  found  out  by    English 
subjects,  as  the  law  is  the  birthright  of  every  subject,  so, 
wherever  they  go,  they  carry  their  laws  with  them,  and 
therefore  such  new  found  country  is  to  be  governed  by 
the  laws  of   England:  though,  after  such  country  is 
inhabited  by  the  English,  Acta,  of  Parliament  made  in 

(a)  Bynm's  FtuUra,  vol  3,  pitft  4,  p.  135  {Hague  editba,  1740). 
Jamu  alBO  stated  that  he  had  found  the  fdloWmg  inatanees  of  write 
having  iMiied  to  Caktit,  A  writ  of  amoreas  manus,  in  1363 ;  of  attach- 
ment^ from  the  Conrt  of  Eing's  Bench,  against  the  major,  for  diaobejing 
a  writ,  in  1364;  and  of  inqniaitiooi,  to  inqniie  into  the  goods  of  a  fisloii, 
in  1374. 
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EngJandf  withoat  naming  the  foreign  plantations,  will  186I. 
not  bind  them.^  These  dicta  are  in  accordance  with  £xp«ta 
the  general  law  of  nations.  Thus  VatUl  la;s  it 
down  (a)  that  '^  when  a  nation  tales  possession  of  a 
distant  coantry,  and  settles  a  colony  there,  that  country, 
though  separated  firom  the  principal  establishment,  or 
mother  country,  naturally  becomes  a  part  of  the  state, 
equally  with  its  ancient  possessions.  Whenever,  there- 
fore, the  political  laws,  or  treaties,  make  no  distinction 
between  them,  everything  said  of  the  territory  of  a 
nation  must  also  extend  to  its  colonies."  In  Campbell 
▼.  HaU{b)  Lord  ManffUld  C.  J.  pointed  out  that  it  is 
clear  that  a  country  conquered  by  the  British  arms 
becomes  subject  to  the  Legislature  of  Great  Britain ; 
though  the  laws  of  such  a  country  may  be  changed  by 
the  authority  of  the  Crown.  He  gave  as  instances, 
amongst  others,  Berwick^  Gaseany,  Gtdenne,  Calaii  and 
ilRnorea.  \^Cockbum  C.  J.  At  the  time  of  the 
decision  in  Rex  v.  Ccwle  (c)  Berwick  was  not  subject 
to  the  laws  of  Scotland.  There  was,  consequently, 
no  superior  Court  with  power  to  control  proceedings 
instituted  there,  unless  the  superior  Courts  of  fVeet" 
minster  had  jurisdiction  to  do  so.  Blackburn  J. 
In  the  course  of  the  judgment.  Lord  Mansfield  C.  J. 
says,  (iQ,  '*The  charter  gives  them"  (the  corpora- 
tion of  Berwick)  ''power  to  make  ordinances  with 
penalties  of  fine  and  imprisonment:  so  as  they  be 
reasonable,  and  not  repugnant  to  the  law^  statutes  and 
customs  of  England*  In  short,  they  have  no  criminal 
law,  but  the  law  ot  England;  and  no  criminal  jurisdic- 

(a)  Lmo  of  Naiunu,  book  1,  cb.  IS,  leet  210.  p.  100  (ChUtj/*s  editios, 
1894). 

(b)  1  Cowp.  201  206.  210.  (e)  2  Bmr.  834. 
(lO  2  Burr.  855. 
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1861.       tion,  but  with  such  a  reference  to  the  law  oi  England^ 
Expart«      as  necessarilj  inclades  this  Court.**    Can  the  same  be 
said  of  Canada  f     Cockbum  C.  J.    Canada  poaaesses  an 
independent  Legislature  and  an  independent  judicature. 
Crompton  J.    You  must  make  out  that  we  have  concur* 
rent  jurisdiction  with  the  superior  Courts  of  Canada.] 
The  mere  fact  that  the  Crown  has  granted  a  local  judi- 
cature to  a  colony,  with  the  same  jurisdiction,  within 
the  colony,  that  the  superior  Courts  of  England  have 
over  the  whole  of  the  realm,  does  not,  in  the  absence  of 
express  enactment  to  the  contrary,  oust  the  Crown  of 
its  right  to  control  the  local  Courts  in  the  exercise  of 
their  jurisdiction.  There  is  a  local  judicature  in  Ireland; 
but,  in  AnonymouM  (a),  the  Court  seemed  to  be  of  opinion 
that  a  habeas  corpus  might  be  sent  to  Ireland  to  remove 
a  person  taken  in  execution  upon  a  judgment  there. 
[Hill  J.  At  that'  time  an  appeal  lay  from  Ireland  to  this 
Court    But  appeals  from  the  colonies  lie  only  to  the 
Queen  in  Council]     There  are  several  instances  in 
which  the  jurisdiction  of  the  English  superior  Courts  to 
issue  a  habeas  corpus  to  the  foreign  dominions  of  the 
Crown  has  been  considered.     In  CrawfonFe  Case  (b) 
this  Court  appears  to  have  thought  that  the  writ,  ad 
subjiciendum,  runs  at  common  law  to  the  Isle  of  Man ; 
at  any  rate  since  stat  5  G.  3.  e.  26.,  by  which  the  island 
was  vested  inalienably  in  the  King  and  his  successon^ 
as  part  of  the  dominions  of  the  Crown  of  England    In 
Ex  parte  Lees  {c)  the  Court  refused  a  writ  of  error  to 
bring  up  the  record  of  the  conviction  of  the  prisoner  for 
a  criminal  offence,  by  the  Supreme  Court  of  SL  Helena, 
on  the  ground  that  the  Attorney  General's  fiat  for  the 
writ  had  not  been  obtained.      Crompton  J.,  however, 

(a)  Vent.  3G7.  (b)  13  Q.  B.  613. 

(e)  E.  B,  f  E,  828. 


XXIV.  VICTORIA.  493 

afterwards  granted  a  writ  of  habeas  corpus  in  that  case.  1861. 
[Crompton  J.  I  fi^nted  the  writ  as  ancillary  to  the  writ  £z  parte 
of  error,  which  the  Crown  had  afterwards  allowed  to 
issae.  Coekhum  C.  J.  At  the  time  of  the  argument  of 
the  question  whether  the  writ  of  error  ought  to  be 
granted,  the  Court  seems  to  have  doubted  whether  a 
writ  of  habeas  corpus  could  issue  to  St.  Helena.  In 
delivering  the  judgment  of  the  Court,  Lord(7ampie//C.  J. 
sajs  (a),  **  No  precedent"  "  of  any  such  proceeding*' 
as  a  writ  of  error  or  certiorari  **  with  respect  to  a  depen- 
dency like  Sl  Helena^  for  several  centuries,  was  brought 
before  us;  and  it  was  not  at  all  explained  in  what  man- 
ner our  writs  of  error,  certiorari  or  habeas  corpus  would 
be  enforced  in  such  dependencies.'*]  It  has  been  decided 
that  the  writ  of  habeas  corpus  ad  subjiciendum  runs  to 
Jersey;  Cams  WiUtm's  Case  (i),  Dodd^s  Case  (c).  [HUl 
J.  Suppose  that  we  issue  the  writ  in  the  present  case, 
and  that  the  parties  to  whom  it  is  directed  refuse  to 
obey  it,  what  remedy  should  we  have?]  The  writ 
might  then  be  enforced  by  attachment.  \Hill  J.  Could 
we  send  our  own  officer  to  Canada  for  that  purpose  ?] 
Yes^  if  necessary :  and  the  attachment  would  be  valid. 
The  same  difficulty,  if  it  be  one,  would  arise  in  the  case 
of  an  issue  of  the  writ  to  Jersey ^  In  the  case  before  the 
Court  the  interests  of  a  British  subject  are  vitally  affected. 
The  Court  will  not,  therefore,  refuse  to  exercise,  in  his 
favour,  a  jurisdiction  warranted  by  numerous  precedents, 
merely  on  the  ground  that  there  may  be  difficulty  in 
enforcing  the  writ,  when  granted. 

(fl)  E,  5.  #  £.  834.  (*)  7Q.B.96L 

(e)  2JkO.^J  510. 
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1861.  The  Court  (a)  retired  for  consultation.    On  ibeir 

Ejpgrt^  return,  Cockbum  C.  J.  delivered  judgment  as  follows. 
AB9SB80JI.  Yf^  jjj^^g  considered  this  matter ;  and  the  result  of  our 
anxious  deliberation  is,  that  we  think  the  writ  ought  to 
issue.  At  the  same  time,  we  are  sensible  of  the  inoon- 
▼enience  which  may  result  from  such  a  step  ;  and  that 
it  may  be  felt  to  be  inconsistent  with  that  higher  degree 
of  colonial  independence,  both  legislative  and  judidal, 
which  happily  exists  in  modem  times.  Nevertheless,  it 
is  to  be  observed  that,  in  establishing  a  local  judicature 
in  Canada,  our  Legislature  has  not  gone  so  far  as  ex- 
pressly to  abrogate  the  right  of  the  superior  Courts  at 
fTestminster  to  issue  the  writ  of  habeas  corpus  to  that 
province ;  which  writ,  in  the  absence  of  any  prohibitive 
enactment,  goes  to  all  parts  of  the  Queen's  dominions. 
Lord  Coke  (i),  Lord  Mansfield  (c),  Blacksione  {d)  and 
Bacon's  Abridgment  {e)  all  agree  that  writs  of  habeas 
corpus  have  been  and  may  be  issued  into  all  parts  of 
the  dominions  of  the  Crown  of  England,  wherever  a 
subject  of  the  Crown  is  illegally  imprisoned  or  kept 
in  custody.  In  addition  to  these  dicta  of  eminent 
authorities,  we  have  actual  precedents  of  the  issue  of 
the  writ,  in  very  modem  times,  into  the  Islands  ofMant 
Jersey  and  St  Helena.  Inasmuch,  therefore,  as  the 
power  of  this  Court  thus  to  issue  the  writ  has  been  not 
merely  asserted  as  matter  of  doctrine,  but  carried  into 
effect  in  practice ;  and  as  the  writ  has  issued  even  into 
dominions  of  the  Crown  in  which  there  is  an  indepen- 
dent local  judicature;  we  think  that  nothing  short  of 

(a)  Ooeklmm  C.  J.,  Cnm^Um,  Siil  and  Blaekbum  Ja. 

(6)  See  Oi/trm'j  OiM,  7  J2<p.  20  a. 

(0)  In  lUx  V.  Qnde,  2  Burr.  8d4.  S6b. 

(d)  Commentaries,  toL  3,  p.  131.  (e)  Tit.  Habeas  Corpus  (B)  2, 
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legtalative  enactment  would  justifj  us  in  refusing  to 
ezercifle  the  jurisdiction,  when  called  upon  to  do  so  for 
the  protection  of  the  personal  liberty  of  the  subject  It 
maj  be  that  the  Imperial  Legiatature  has  thought  fit  to 
lea?e  the  three  superior  Courts  at  Weitmimter  the  same 
concorrent  jurisdiction  in  this  matter  with  the  colonial 
Courts  that  they  have  inter  se.  Both  upon  authority  and 
upon  precedent,  we  think  that  the  writ  ought  to  ga 

Writ  of  habeas  corpus  granted  (a). 
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Ex  parte 

AVOBUOV. 


(a)  Ibe  writ  was  directed  to  the  flheiiff  of  tlie  oonntj  of  Tcri,  in 
Camia,  in  Her  Idgeety'B  profinoe  of  Brituh  North  America,  «nd  the 
keeper  of  the  gaol  in  the  dty  of  Tonmto,  in  tilie  said  conntj ;  to  the 
aheriffof  the  oonnty  of  Brant,  in  Canada  aforesaid,  and  to  the  keeper 
of  the  gaol  in  the  town  of  Brantford,  in  the  said  oonnty;  and  to  all 
other  sheriib,  gaolers,  and  aU  constables  and  others  in  the  said  province, 
haring  the  custody  or  control  of  the  said  John  Jnderaon. 


MOUBILTAN  Y.   LaBALMOSTDIERB. 
(Beported,  I  Kf^  E.  533.) 


Wedn$adaf^y 
January  16th. 


MiLVAiN  and  another  against  Pbbez  and  others,  ^^f  ^^^ 

T^ECL A  RATION,  upon  a   charterparty  made  be-  Bjaeharter- 
tween  plaintiffs  and  defendants.  The  charterpartj,  S^t^^  pilin- 

ti A»  ship- 
0  wners,  and 
defendants,  agents  in  England  for  foreign  charterers,  it  was  af;reed  thatplaintUfip*  ship 
the  B.  should  proceed  to  J,  and  there  load  in  regnlar  turn,  in  the  eostomazj  manner, 
from  defendants,  a  full  and  complete  cargo  of  coke.  It  was  further  agreed  that^  as  defend- 
ants were  acting  for  foreign  principals,  '*  all  liabilit/  of"  defendants  **  in  ererf  respect, 
and  as  to  all  matters  and  things,  as  well  before  and  during  as  after  the  shipping  of  the 
■aid  eargo^"  should  "  cease  as  noon  as  they"  bad  *'  shipped  the  caif^." 

Defendants  having  loaded  and  Bhipi>ea  the  agreed  cargo,  plamtills  afterwards  sued- 
them  in  ibis  action  for  not  baring  shipped  it  in  legular  turn.  Held,  that  the  action 
would  not  He^  for  that  the  cbarterpa^  Umited  defendants'  Lability  to  the  actual  shipment 
of  the  cargo,  and  protected  Uiem  from  responsibility  for  any  irregularity  or  delay  in  the 
■hipment. 

2  K  2 
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1861.       which  was  set  out  in  fall,  was,  so  far  as  is  material,  as 


MiLYAiH      follows; 


V. 


Peris.  ^*  It  is  this  day  matuallj  agreed  between  Henry  Milvain 

Esquire'*  (meaning  plaintiifs),  '*  owner  of  the  good  ship 
or  vessel  called  The  Bamarsund,^  **  now  in  the    7}fne, 
and  Messieurs  Perez^    Williams    ^    BiUan"^    (meaning 
defendants),  ^  as  agents  for  the  charterers,  that  the  said 
ship,  being  tight,  staunch  and  strong,  and  every  way 
fitted  for  the  voyage,  shall  proceed  to  Ramsej^s  Cote 
Ovens  at  Jarrow,  and  there  load  in  regular  turn,  in  the 
customary  manner,  from  the  agents  of  the  said  charterers 
(except  in  case  of  riots,  strikes,  or  any  other  accidents 
beyond  their  control,  which  may  prevent  or  delay  her 
loading),  a  full  and  complete  cargo  of  coke ;"  '*  and  being 
so  loaded  shall  therewith  proceed  to   Carthagena  for 
orders  to  discharge  there,  at  Escombreras  or  Porma%  and 
there  discharge  the  cargo  upon  being    paid  freight.** 
**  The  vessel  to  be  consigned  to  the  charterers'  agents  at 
port  of  dischai^e,  and  to  pay  the  usual  commission  of 
two  per  cent/'.     "This  charter  being  concluded  by 
Messieurs  Perez^  Williams  If  Biltan^  on  behalf  of  another 
party  resident  abroad,  it  is  agreed  that  all  liability  of  the 
former  in  every  respect,  and  as  to  all  matters  and  things, 
as  well  before  and  during  as  after  the  shipping  of  the 
said  cargo,  shall  cease  as  soon  as  they  have  shipped  the 
cargo ;  and,  further,  that  thfe  vessel  shall  be  cleared  at 
the  custom  house   by  them."     The  declaration  then 
made  the  following  averments.    That  the  charterparty 
was  signed    by  defendants  in  these    words,    **  Perez, 
Williams  If  BiHan,  agents ;"  that  the  ship  did  proceed  to 
the  said  Ramsey's  Coke  Ovens  at  Jarrow,  and  there  were 
no  riots,  strikes,  or  any  other  accidents  beyond  defen- 
dants' control,  which  prevented  or  delayed  the  loading 
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of  the  said  cargo  as  agreed;  and  that  plaintiffs  were        1861. 

always  ready  and    willing  to  do,  and  did,   all  things  '"uilvauT' 

Decessary  to  oblige  defendants  to  load  the  said  cargo,  as       psl'n. 

agreed,  and  to  entitle  plaintifls  to  have  the  said  caigo 

loaded  as  agreed ;  and  all  things  happened  which  were 

necessary  to  happen  to  oblige  defendants  to  load  the 

said  cargo  as  agreed,  and  nothing  ever  happened  to 

excuse  defendants  from  loading  the  said  cargo  as  agreed ; 

of  all  which  premises  defendants  always  had  notice,  and 

the  time  for  defendants'  loading  the  said  cargo  as  agreed 

elapsed  before  suit.     Breaches:    That  defendants  did 

not  load  the  said   cargo  as  agreed ;    that   they   made 

default  in  loading  such  cargo  for  a  long  and  unreasonable 

time;  and  that  they  did  not  load  the  said  ship  with  such 

cargo  in  regular  turn,  in  the  customary  manner. 

Pleft.  That  the  said  charterparty  was  in  fact  made  by 
defendants  as  agents  on  behalf  of  another  party,  resident 
abroad,  to  wit  Gregorio  de  Bayo,  of  Carthagenay  in  Spain, 
and  that  the  said  agreed  cargo  was  loaded  and  shipped 
and  the  said  vessel  was  cleared  by  defendants  at  the 
custom  house,  before  the  commencement  of  this  suit : 
and  thereupon  all  liability  of  defendants  in  every  respect 
Bnder  and  to  the  performance  of  the  said  charter[>arty, 
and  to  damages  sustained  by  plaintiffs  by  the  nonper- 
formance thereof,  ceased. 

Demurrer.    Joinder  in  demurrer. 

T.  Janes  {Northern  Circuit),  in  support  of  the  de- 
murrer. The  plea  is  bad.  It  admits  all  ihc  breaches 
assigned  in  the  declaration,  the  last  of  which,  namely, 
that  the  defendants  did  not  load  the  cargo  in  regular 
turn,  is  the  most  material.  If  the  defendants  loaded  the 
caif^oout  of  the  regular  turn,  they  are  answerable  to  the 
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1861.  plalntiSs  for  the  damage  thence  ensuing;  and  are  not 
lliLYAiH      protected  by  the  clause  in  the  charterparty  which  pro- 

PiBBz.  ^^^^^  ^^^^  ^^^'^  liability  is  to  cease  as  soon  as  they  have 
shipped  the  cargo.  The  protection  does  not  extend  to 
relieve  them  from  liability  for  a  shipment  not  in  aoccMr- 
dance  with  the  stipulations  of  the  charterparty.  [Cramp^ 
tan  J.  You  give  no  effect  to  the  worda  '*  as  well  before 
and  during  as  after  the  shipping  of  the  said  cargo.*'  Do 
they  not  import  that^  if  the  ship  is  actually  loaded  by 
the  defendants,  they  are  not  to  be  liable  for  anything 
occurring  in  the  course  of  loading?]  Na  The  mean- 
ing iS|  that  they  are  not  to  be  liable  for  anything  which 
occurs  during  the  loading  of  the  ship  in  regdar  turn, 
provided  she  is  so  loaded.  The  efiect  is  the  same  as  if 
the  charterparty  had  contiuned  a  stipulation  that  the 
ship  should  be  loaded  on  a  named  day;  the  1st  JaHH- 
ary  for  instance.  If  so^  would  the  defendants  have 
been  protected,  had  they  delayed  the  loading  for 
several  subsequent  days?  Under,  the  charterparty, 
as  actually  framed^  could  they  justify  loading  the  ship 
whenever  they  pleased;  and  after  a  delay  however 
great?  [Hill  J.  Perhaps  your  aigument  might  have  had 
some  foundation,  if  a  specific  day  had  been  named  for 
the  loading.]  The  stipulation  that  the  ship  should  be 
loaded  in  regular  turn  is  in  principle  the  same  thiog. 
Any  other  construction  of  the  charterparty,  taken  as  a 
whole,  leaves  the  plaintiffs  remediless.  The  question 
is,  to  what  extent  have  the  defendants  limited  their 
liability;  OgUiby  i.  Yj^lesias  (a). 

Manisty,  contra,  was  not  called  upon. 

(a)  E,  B.  #  E.  090. 


T. 
Pl] 


XXIV.  VICTOBIA.  499 

CocKBUBN  C.  J.  This  is  a  vevy  clear  case.  The  1861. 
defendants^  entering  into  a  charterparty  as  agents  for  a  ^iltaim 
foreign  principal,  expressly  stipulated  that  their  liability 
in  every  respect^  and  as  to  all  matters  and  things,  as 
well  before  and  daring,  as  after,  the  shipping  of  the 
caigo,  should  cease  as  soon  as  they  had  shipped  the 
caiga  It  is  now  sought  to  make  them  liable  for  not 
loadmg  the  caigo  in  regular  turn.  But  their  neglect,  if 
any,  in  so  doing,  must  fiiU  under  the  head  of  some 
matter  or  thing  done  before  and  during  the  shipping  of 
the  cargo.  Possibly  the  defendants  felt  the  necessity 
for  having  a  stringent  protecting  clause  inserted  in  the 
charterparty.  They  had  a  perfect  right  to  protect  them- 
selves to  the  fullest  extent ;  and,  they  having  done  so,  it 
is  evident  that  the  shipowner  capnot  now  hold  them 
responrible. 

(WiOHTMAN  J.  was  absent) 

Cbompton  J.  I  am  of  the  same  opinion.  The  defend- 
ants, knowings  no  doubt,  that  persona  entering  into 
charterparties  merely  as  agents  for  others  are  jpften  held 
peiBonally  liable  upon  them,  have  said  in  effect  to  the 
platntifib,  in  the  charterparty  before  us;  ''Inasmuch  as 
we  are  acting  for  a  foreign  principal,  we  will  accept  no 
further  liability  than  this:  If  the  ship  is  not  loaded,  we 
will  be  responsible ;  but,  once  she  is  loaded,  we  will  not 
be  liable  in  respect  of  anything  that  may  happen  before, 
•  during,  or  after,  the  loading.**  The  stipulation  is,  that 
the  defendants*  liability  shall  cease  ''as  soon  as  they 
have  shipped  the  cargo;*'  and  the  only  question  is,  what 
is  the  meaning  of  those  words.  They  clearly  refer  to 
the  foot  only,  and  not  to  the  time  or  manner,  of  ship* 


▼. 
PniE. 
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1861.  menu  If  the  ai^ument  for  the  plaintifis  were  well 
■— Jf^^vAnT"  founded,  the  defendants  would  be  liable  for  everything 
that  occurred,  either  before,  during  or  after,  the  loading, 
if  the  loading  was  not  in  regular  turn.  But  it  is  evident 
that  the  defendants  were  not  to  be  in  any  way  respon- 
sible, provided  the  loading  took  place  under  the  con- 
tract ;  although  the  cargo  might  be  shipped  a  day  or 
two  later  than  was  regular. 

Hill  J.  I  ara  of  the  same  opinion.  The  parties  were 
at  liberty  to  make  what  contract  they  pleased ;  and  it  is 
the  duty  of  the  Court  to  construe  the  contract  actually 
made,  according  to  their  intention.  Ogleshy  v.  Ygle- 
sias  (a)  shews  that  it  was  competent  to  the  defendants 
to  stipulate  that  they  should  not  be  liable  for  anything 
occurring  before,  during,  or  after  the  shipping  of  the 
cargo ;  provided  that  they  shipped  it.  In  the  present 
case  the  plaintiffs,  admitting  that  the  defendants  have 
shipped  the  cargo,  say  that  it  was  shipped  too  late,  not 
having  been  shipped  in  regular  turn.  The  defendants 
have,  however,  by  plain  words  in  the  charterparty,  to 
be  construed  according  to  their  plain  meaning,  protected 
themselves  from  all  liability  on  that  account;  and  the 
only  person  responsible  to  the  plaintifis  is  the  defend- 
ants* foreign  principal. 

Judgment  for  defendants. 

(a)  E,B.iE.  930. 
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1861. 


The  Queen,  on  the  prosecution  of  the  Committee  Saturday, 
of  Justices  of  the  Peace  for  the  County  of  ^'*'"^ 
Norlhumberland,  appointed  under  stat.  15  &  16 
Vict  c.  81.  for  the  purpose  of  preparing  a 
basis  or  standard  for  fair  and  equal  County 
rates  in  the  said  County,  appellants,  and 
Thomas  Doubledat,  respondent. 

/^ASE  stated,  under  stat,  20  &  21  Vict.  c.  43.,  by  Stat  15  &  16 

justices  of  Northumberland  in  Petty  Sessions.         by  sect.  2. ' 

An   information  was   laid   by    William  Dickson^  of  |JS§^^*"fa* 

Alnwick,  in  the  county  of  Northumberland,  clerk  to  the  ^?nt*l!S)m^ 

mittee  of  their 
body  for  tiie 
purpose  of  preparing  a  basis  or  standard  for  fur  and  equal  coimtj  rates^  to  be  founded 
on  the  full  and  fair  annual  value  (interpreted  by  sect.  6  to  mean  the  net  annual  yalue)  of 
the  property  rateable  to  the  poor-rate  in  ereij  parish  in  the  county.  Sect.  6  empovers 
this  committee  to  order,  in  writing,  certain  specified  parish  officers  and  other  persons, 
having  the  custody  or  management  of  any  public  or  parochial  rates  or  valuations  of  the 
parishes,  to  make  written  returns  to  the  committee  of  the  amount  of  the  ftdl  and  fair 
annual  value  of  the  property  in  any  pariah  liable  to  be  assessed  toward  the  county  rate ; 
the  date^'of  the  Uwt  valuation  for  the  assessment  of  such  parish ;  and  the  name  of  the 
surveyor  or  other  person  by  whom  such  valuation  was  made.  By  sect.  7  the  committee 
mav,  by  their  order  in  writing,  require  the  "  overseers  of  the  poor,  constables,  assessors, 
coUecumi,  and  any  other  persons  whomsoever,  to  appear  before  them,"  '*  and  to  produce 
an  parochial  and  other  rates,  assessments,  valuations,  apportionments,  and  other  docu- 
ments in  their  custodv  or  power  relating  to  the  value  of  or  assessment  on  all  or  any  of 
the  property  within  the  several  parishes"  "  which  may  be  liable  to  be  assessed  toward 
the  county  rate,  and  to  be  examined  on  oath"  '*  touchinff  the  said  rates,  assessments, 
valuations,  or  apportionments,  or  the  value  of  property  aforesaid."  By  sect  8,  '*  every 
petson  who  shall  neglect  or  refuse  to  appear  when  required  so  to  do  as  aforesaid,  or  to  be 
sworn  or  examined,  or  to  produce  such  documents  as  hereinbefore  provided,*'  is  subjected 
to  a  penalty  not  exceeding  202.,  recoverable  before  justices. 

Held,  that  sect.  7  authorizes  the  committee  to  call  before  them  all  persons  whomsoever, 
able  to  give  evidence  of,  and  produce  any  documents  relating  to,  the  actual  annual  value 
of  ^e  property  to  be  assessed  to  tlie  county  rate ;  and  does  not  restrict  the  committee 
to  ascertaining,  by  the  examination  of  the  persons,  and  the  inspection  of  the  documents, 
specified  in  sect  5,  the  amount  at  which  t  lie  ^perty  is  ratea  to  the  poor-rate.  That 
therefore  a  person  having  in  his  possession  private  accounts  and  documents  relating  to 
the  annual  value  of  collieries  ana  coal  mines  assessable  to  the  county  rate,  and  able  to 
give  evidence  touching  their  net  annual  value,  inemrs  the  penalty  under  sect  8  by 
refosing  to  obey  an  oraer  of  the  committee,  under  sect.  7,  for  hia  appearance  before 
them  with  such  accounts  and  documents. 
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1861.  committee  of  jostices  of  the  peace  for  the  said  coun^, 
TheQuESN  appointed,  under  sUt  16  &  16  Fiet.  e.  81.,  for  the  pur- 
DovBiiiDAT.  P^®  ^^  preparing  a  basis  or  standard  for  fair  and  equal 
countj  rates  in  the  said  county,  duly  authorized  in  that 
behalf,  and  acting  by  the  order  and  for  and  on  behalf 
of  the  said  committee :  who  complained  that  Thomas 
Daubkday,  of  i^toca^^/e-vpoA- 7^,  Esquire,  (the  respon- 
dent^) having  been  required  by  an  order  in  writing  of  the 
committee,  signed  by  the  said  WilUam  DkkMon^  as  their 
clerk  and  by  th^ir  order,  and  duly  ae.rved  upon  him,  to 
appear  before  the  said  committee  on  the  4th  day  of  Aprils 
1860,  at  the  Court  House  at  Morpeth^  in  the  sud  county, 
at  twelve  o'clock  at  noon,  and  then  and  there  to  produce 
before  them  all  accounts  of  receipts  and  expenditure, 
and  all  other  documents  in  his  custody  or  power  relating 
to  the  value  of  certiun  collieries  and  coal  mines  in  the  east 
division  of  Castle  Wardf'm  the  said  county,  to  wit.  Back- 
worth  collieiy,  SeghUl  ccWiexy,  and  Burradon  colliery,  such 
collieries  and  coal  mines  being  property  in  the  several 
parishes  within  the  said  division^  liable  to  be  assessed  to- 
wards the  county  rate;  and  to  be  examined  on  oatb,  and 
answer  such  questions  as  the  said  committee  might  pot  to 
him  respecting  the  said  several  collieries  and  coal  mines,  so 
that,  with  the  aid  of  the  returns  from  the  parochial  and 
other  rates  then  in  the  custody  of  the  said  committee, 
they  might  be  enabled  more  correctly  to  arrive  at  the 
true  rateable  value  of  such  collieries  and  coal  mines;  did 
unlawfully,  and  without  any  reasonable  excuse,  neglect 
to  appear  before  the  sidd  committee  accordingly,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided. 

This  information  was  laid  under  sut  15  &  16  Fid. 
e.  81.  s.  8. 
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The  prosecutoxB  (that  is  to  say,  the  said  committee  by        1861. 
WUUam  DiehMon  their  clerk)  and  the  respondent  (herein-    ThtQunii' 
after  called  the  defendant),  haying  been  duly  summoned,    dooblsoat. 
appeared  at  the  hearing. 

The  fiusts  were  admitted  by  the  defendant  to  be  cor- 
lecdy  laid  in  the  information.  It  was  also  admitted  by 
him  that  he  had  in  his  possession  private  accounts  and 
documents  relating  to  the  annual  value  of  the  collieries 
and  coal  mines  in  the  information  mentioned,  and  that 
he  was  able  to  give  evidence  touching  the  net  annual 
value ;  but  he  declined  to  produce  the  sud  documents^ 
or  to  give  the  required  evidence. 

It  was  admitted  by  the  prosecutors  that  the  defendant 
was  not  an  overseer  ef  the  poor,  a  constable,  an  assessor, 
or  collector  of  public  rates  of  or  for  any  parish,  town- 
ship^ borough,  or  place,  within  the  county ;  and  that  he 
was  not  a  person  having  the  custody  or  arrangement  of 
any  public  or  parochial  rates  or  valuations  of  any  such 
parish,  township,  borough,  or  place,  within  the  county. 
It  was  also  adroiited  by  the  prosecutors  that  the  defen- 
dant bad  not  in  his  custody  or  power  any  parochial  or 
other  rates,  assessments,  valuations,  apportionments,  or 
other  documents,  relating  to  the  value  or  assessment  on 
all  or  any  of  the  property  with  respect  to  which  he  was 
required  to  g^ve  evidence.  And  further,  that  any  docu- 
ments in  the  defendant's  possession  or  information, 
relating  to  the  subject-matter  of  the  inquiry,  were  so 
solely  in  his  private  capacity. 

On  the  part  of  the  said  committee,  it  was  contended 
that  they  have  the  power  to  require  the  owners  and 
leasees  of  collieries  and  land,  and  any  other  person  or 
persons  whomsoever,  to  appear  before  them  and  to  pro- 
duce their  private  accounts,  or  other  documents  of  a  like 
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1861.        nature,  in  their  custody  or  power,  relating  to  (that  is. 
The  QvsEs     calculated  to  shew)  the  net  annual  value  of  any  property 
DovBLEDAT.    ^"  ^^^  county  rateable  to  the  relief  of  the  poor  ;  and 
that  the  expression  "  any  other  persons  whomsoever/'  in 
the  7th  section  of  the  Act,  is  not  confined  or  limited  to 
persons,  being  public  officers,  having   the  custody  of 
parochial  and  such  like  documents.     That  the  primary 
object  of  the  statute  is  to  enable  the  committee   to 
prepare  a  basis  or  standard  for  fair  and  equal  connty 
rates;  the  same  to  be  prepared  rateably  and  equally, 
according  to  the  full  and  fair  annual  value  of  the  pro- 
perty rateable  to  the  relief  of  the  poor.  That,  by  section 
6,  the  words  **  full  and  fair  annual  value*'  are  to  be  taken 
to  mean  the  net  annual  value  of  the  property.     That,  to 
enable  the  committee  to  arrive  at  and  ascertain  that 
value,  very  extensive  powers  are  given  to  them  by  sec- 
tions 5  and  7,  including  the  power  to  call  before  them 
''  any  persons  whomsoever,"  to  produce  documents  and 
to  be  examined  upon  oath  touching  the  value  of  the 
property  to  be  assessed.    That,  if  it  be  said  that  the 
expression  "any  persons  whomsoever,'*  in  the  7th  sec- 
tion, must  he  construed  to  mean  any  persons  of  a  public 
or  quasi  public  character,  such  as  constables  and  others 
mentioned  in  the  Act,  the  answer  to  that  argument  is 
two-fold.     First,  the  object  of  the  Legislature  requires 
a  more  liberal  construction  of  the  words ;  and,  secondly, 
the  marked  difference  between  the  language  used  in  the 
5th  section  (which  is  confined  to  persons  of  a  public 
or  quasi  public  character)  and  that  used  in  the  7th 
section,  dearly  shews  that  the  intention  of  the  Legisla- 
ture was  to  confer  upon  the  committee  the  power  of 
calling   for   private   accounts,,  and  examining  private 
individuals  with  reference  to  the  net  annual  value  of  any 
of  the  rateable  property  in  the  county. 
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It  was  also  contended  by  the  said  committee,  that,  in        ^861. 
the  case  of  collieries,  the  overseers  have  no  means  of    The  Qubbn 
ascertaining  the  rents  paid  by  the  lessees,  or  of  ascer-    Doublsdat. 
taining  what  additional  annual  value  should  be  put  upon 
the  collieries  in  respect  of  things  affixed  and  giving 
addiUonal  value  to  the  freehold  (such  as  waggon  ways 
&c.),  and  such  information  can  only  be  obtained  by  the 
examination  of  the  owners  or  lessees  of  the  collieries,  or 
their  agents,  and  by  compelling  them  to  produce  such 
documents  as  arc  in  their  possession  or  power  relating 
to  the  net  annual  value  of  the  property  in  question. 

On  the  other  hand  it  was  contended,  on  the  part  of 
the  defendant,  that  the  committee  have  not  the  power 
to  require  him  to  appear  before  them  and  produce  his 
private  accounts,  or  other  documents  of  a  like  nature, 
relating  to  the  value  of  any  property  liable  to  be  assessed 
to  the  county  rate,  and  to  examine  him  on  oath  and 
compel  him  to  answer  questions  touching  the  value  of 
property. 

The  justices'  view  of  the  provisions  of  the  statute 
coinciding  with  that  of  the  defendant,-  they  dismissed 
the  information. 

If  the  Court  should  be  of  opinion  that  this  determi* 
nation  was  wrong,  the  justices  requested  that  the  matter 
miglit  be  remitted  to  them,  with  the  opinion  of  the 
Court  thereon  accordingly;  or  that  the  Court  would 
make  such  other  order  in  relation  to  the  matter  as  to 
the  Court  should  seem  meet. 

ManUtify  for  the  appellants.  The  justices  wer^  wrong 
in  dismissing  the  information.  The  words  '*  any  persons 
whomsoever,**  in  stat.  16  &  16  Vict.  c.  81.  8,  7.,  are  to 
be  read  in  their  natural  sense,  and  Hot  to  be  restricted 
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1861.  to  the  public  officials  mentioned  in  sect.  5.  The  Act, 
The  QusM~  by  section  2,  provides  for  the  appointment  bj  justices  in 
DouBLBOAT  Q"*^ter  Sessions  of  a  committee  of  justices  •*  for  the 
purpose  of  preparing  a  basis  or  standard  for  fair  and 
equal  county  rates,  such  basis  or  standard  to  be  founded 
and  prepared  rateablj  and  equally  according  to  the  fiill 
and  fair  annual  value  of  the  property,  messuages,  lands, 
tenements,  and  hereditaments  rateable  to  the  relief  of 
the  poor  in  every  parish,  township,  borough,  or  place," 
within  the  limits  of  the  justices*  commissions.  Then 
sect.  5  enacts  that,  **  For  the  purpose  of  preparing  such 
basis  or  standard  for  fair  and  equal  county  rates  the  said 
committee,  by  their  order  in  writing,  to  be  signed  by  their 
clerk,  may  from  time  to  time,  as  often  as  they  may  deem 
it  necessary,  direct  the  overseers  of  the  poor,  constables, 
assessors,  and  collectors  of  public  rates  of  or  for  any 
parish,  township,  borough,  or  place  within  the  county, 
and  all  other  persons  having  the  custody  or  management 
of  any  public  or  parochial  rates  or  valuations  of  any  such 
parish,  township,  or  place,  to  make  returns  in  writing  to 
the  said  committee,  at  such  times  and  places  as  they 
may  appoint,  of  the  amount  of  the  full  and  fair  annual 
value  of  the  whole  or  of  any  part  of  the  property  within 
the  parish,  township,  or  place  liable  to  be  assessed 
towards  the  county  rate,  together  with  the  date  of  the 
last  valuation  for  the  assessment  of  such  parish,  and  the 
name  of  the  surveyor,  or  if  no  surveyor,  then  the  name 
or  names  of  the  person  or  persons  by  whom  and  the 
manner  in  which  the  said  valuation  was  made."*  By 
sect.  6,  **  For  the  purposes  of  preparing  any  such  basb  or 
standard  for  assessing  any  county  rate,  the  words  '  full 
and  fair  annual  value'  shall  be  taken  to  mean  the  .net 
annual  value  of  ai\y  property  as  the  same  is  or  may  be 
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reqaired  by  law  to  be  estimated  for  the  purpose  of  asses-  1S6L 
sing  the  rates  for  the  relief  of  the  poor.**  Then  sect  7  The  Qubbx 
enacts  that  '*  The  said  committee  may  from  time  to  time,  DouBifOAT. 
as  often  as  they  may  deem  it  necessaty,  by  their  order  in^ 
writing,  signed  as  aforesaid,  require  the  said  overseers 
of  the  poor,  constables,  assessors,  collectors,  and  any 
other  persons  whomsoever,  to  appear  before  them,  when 
and  where  and  as  often  as  the  said  committee  may 
deem  expedient,  and  to  produce  all  parochial  and  other 
ratefl^  assessments,  valuations,  apportionments,  and  other 
documents  in  their  custody  or  power  relating  to  the 
value  of  or  assessment  on  all  or  any  of  the  property 
within  the  several  parishes  and  places  aforesaid  which 
may  be  liable  to  be  assessed  toward  the  county 
rate,  and  to  be  examined  on  oath,  and  answer 
such  questions  as  the  said  committee  may  put  to  them 
respectively  touching  the  said  rates,  assesments,  valua- 
tions, or  apportionments,  or  the  value  of  the  property 
aforesaid."  And,  by  sect.  8,  **  Every  overseer  of  the 
poor,  constable,  assessor,  collector,  or  other  person  so 
required  to  make  returns,  or  to  appear  as  aforesaid,  who 
shall,  without  any  reasonable  excuse,  neglect  to  make 
such  returns  in  writing  as  aforesaid,  or  wilfully  make  any 
false  return,  and  every  person  who  shall  neglect  or 
refuse  to  appear  when  required  so  to  do  as  aforesaid,  or 
to  be  sworn  and  examined,-  or  to  produce  such  docu- 
ments as  hereinbefore  provided,  shall  forfeit  a  sum  not 
exceeding  20/.,  to  be  prosecuted  for  and  recovered  by 
order  of  the  said  committee  before,  any  two**  ^' justices.** 
A  comparison  of  these  clauses  with  those  of  stat.  55  G.  3. 
c.  51.,  one  of  the  Acts  repealed  by  stat.  15  &  16  Vict 
c.  81.  #.  1.,  shews  how  much  more  extensive  are  the 
powers  conferred  upon  the  justices  by  the  later  Act. 
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1861.       Stat.  55  G.  3.  c.  51.  s.  2.  corresponds,  insubstano^?,  ^'^^ 
The  Quebn"  Stat.  15  &  16  Vict.  c.  81.  5.  5.    But  sect.  9  of  the?  c»^^^»^^ 
DouBLKDAY.   ^^^^^  which  answcrs  to  sect,  7  of  the  later,  while    i  ^     ^'"" 
powers  the  justices  to  call  for  the  books  of  assess^^^*^"' 
of  any  rates  or  taxes,  parliamentary  or  parochial,    i**     ^  ® 
hands  of  any  constable,  churchwardcti,  overseer,    ^^ssea- 
sor  or  collector,  and  to  take  copies  thereof,  antHo*'*^* 
them  "to  call  before  them  any  such  constable,  cb*-"*"^"* 
warden,  overseer,  assessor  or  collector,  to  give  evi^^"^ 
respecting  the  same;"  whereas  sect.  7  of  stat.  15     ^^  ' 
Vict  c.  81.  empowers  the  committee  of  justices,  co^*^"' 
tuted  under  that  Act,  to  require  to  appear  before  ib^^^^ 
not  only  the  parochial  officers,  but  *'any  other  i^rson^ 
whomsoever  ;'*  and  to  require  such  persons  to  iprodace, 
not  only  the  parochial  and  other  rates  and  assessmeoti^ 
but  all  other  documents  in  their  custody  or  power  relating 
to  the  value  of  or  assessment  on  all  or  any  of  the  pro* 
perty  liable  to  be  assessed  to  the  county  rate,  and  to  be 
examined  respecting  not  only  the  rates,  &c.y  but  also 
the  value  of  the  property.     The  object  of  the  LegisUi* 
ture,  in  this  enactment,  clearly  was  to  enable  the  com* 
mittee  to  obtain  evidence  from  other  than  official  quarters 
as  to  the  real  rateable  annual  value  of  such  property  aa 
might  be  of  a  higher  annual  value  than  the  amount 
at  which  it  was  rated   to  the  poor-rate  by  the  parish 
officers.     The  annual  rent  which  a  tenant  pays  or  would 
pay  for  the  property  is  the  criterion  of  the  rateable 
value  of  the  property  to  the  poor-rate  ;  Rex  v.  Chaplin  (a), 
Allison  V.  Overseers  of  MonkwearmouthShore  {b) :  but  such 
property  as  collieries  and  coal  mines  may  well  be  of  higher 
value  than  the  mere  rent  paid  for  them ;  and  assessable 
• 
(fl)  1  B,  #  Ad.  926.  (6)  AE.^B,  13. 
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to  the  county  rate  accordingly.  In  giving  the  committee  186I. 
of  justices  power  to  call  for  the  best  evidence  of  the  The  Oukkk 
value  of  property  the  Legislature  has  but  pursued  the  ^  BtBDiy 
policy  before  adopted  in  the  case  of  railway  Companies, 
which,  by  The  Railways  ClausesOonsolidation  Act,  1845, 
8  &  9  Viet.  o.  80.  «•  107.,  may  be  required  to  transmit 
to  the  overseers  of  the  poor  of  the  parishes,  and  to  the 
clerics  of  the  peace  of  the  counties,  through  which  their 
line  passes,  an  annual  account  of  their  total  receipts  and 
expenditure  for  the  year,  and  a  statement  of  the  balance. 
[Cramptan  J.  No  power  is  given  by  that  Act  to  the 
churchwardens  and  overseers  to  call  before  them  railway 
directors,  to  give  evidence  of  the  value  of  the  line. 
However,  it  does  not  follow  that  the  Legislature  may  not, 
by  the  Act  now  before  us,  have  entrusted  the  committee 
of  justices  with  the  powers  for  which  you  are  contending.] 

ibTel^uA,  fiir  the  respondent.  It  would  require  veiy  strong 
and  express  words  in  the  Act,  to  give  the  appellants  the 
inqoisitorial  power  which  they  claim.  The  object  of  the 
Act  was  that  the  committee  of  justices  should  ascertain, 
generally,  whether  any  parish  was  rated  to  the  county 
rate  fairly  or  unfairly  in  proportion  to  other  parishes,  so 
that,  if  inequality  in  the  assessment  existed,  it  might  be 
redressed.  A  common  interest  in  all  the  parishioners  to 
keep  down  the  amount  of  the  assessment  might  have 
induced  a  particular  parbh  to  rate  the  property  within  it 
below  its  value,  in  order  to  keep  down  its  contribution 
to  the  county  rate :  and  that  was  the  mischief  which 
the  Legislature  sought  to  remedy.  The  power  to  appeal 
against  the  basis  of  assessment  to  the  county  rate,  given 
by  8taL  15  &  16  Fiet  c.  81.  s.  17.  both  to  parish  o6Bcers 
>nd  inhabitant  parishioners,  obviates  the  necessity  for 
VOL.  m.  2  ti  E.  &  E. 
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]861.       great  Btrictness  in  the  establishment  of  the  basis  in  the 
The  QuBu    firot  instance.  Sect  7  was  intended  merely  to  gire  effect 
DovBLBDAT.    ^  ^^®  pTOTisions  of  scct,  5,  by  empowering  the  com* 
mittee   to  call  before  them  and  examine  the  penons 
from  whom  sect.  5  authorizes  them  to  require  returns 
of  the  annual  value  of  property.      The  words  ^any 
other  persons  whomsoever^  in  sect  7  relate  exclusively 
to  the  persons  who  are  specified  in  sect  5,  in  addition 
to  those  specified  again  in  sect  7 :   namely  **  all  other 
persons  having  the  custody  or    management  of    any 
public  or  parochial  rates  or  valuations  of  any*  '*  parish, 
township,  'or  place.**     That   this  is  so  is  shewn  by 
the  further  provision,  in    sect  7,  that  the   persons 
summoned  before  the  committee  are   ^'to  produce  all 
parochial  and  other  rates,  assessments,  valuations,  ap- 
portionments, and  other  documents  in  their  custody 
or  power  relating  to  the  value  of  or  assessment  on 
all  or  any  of  the  property  within  the  several  parishes* 
'*  which  may  be  liable  to  be  assessed  toward  the  county 
ratei"    The  '*  value**  here  spoken  of,  must  mean  the 
value  as  shewn  by  the  assessmentt    Agun,  .the  words 
*^any  other  peraons  whomsoever,"  in  sect  7,  cannot  have 
a  wider  application  than  the  words  **  other  persons'*  in 
sect.  10 ;  by  which  section  parishes  in  which  **  overseers  or 
other  persons  neglect  to  make"  the  ''return  in  writiog,** 
required  by  sect  5,  are  made  liable  to  the  expenses  in- 
curred  in  consequence  by  the  committee  in  making  the 
valuations.    In  both  sections,  by  **  other  persons"  are 
'        clearly  meant  the  persons  who,  in  addition  to  the  over- 
seers, are  to  be  required,  under  sect.  5,  to  make  the 
return.   At  all  events,  ''any  other  persons  whomsoever,* 
in  sect  7,  must  refer  to  persons  only  who  are  ejusdem 
generis  with  those  particularly  mentioned,  namely,  ^o^et' 
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seers  of  the  poor,  constables,  assessors,**  and  ^  collecton.*'  iggi. 
No  argument  can  be  drawn  fipom  a  comparison  of  the  The  Quxeh 
language  of  the  corresponding  sections  in  stat.  55  O.  3.  ^^  j^p^y 
c  51.  Sect.  2  of  that  Act,  which  answers  to  sect.  5  of 
Stat.  15  &  16  VkL  c.  81.,  specifies  all  the  persons  from 
whom  the  jostices  may  require  returns ;  and  contains  no 
such  general  reference  to  all  other  persons  having  the 
custody  or  management  of  rates  or  valuations  as  is 
found  in  section  5  of  the  later  Act.  In  the  earlier  Act, 
therefore,  no  such  reference  was  necessary  in  sect.  9, 
which  related  to  sect.  2 ;  but  such  a  reference  was  neces- 
sary in  sect.  7  of  the  later  Act,  by  reason  of  the  language 
of  its  5th  section.  Nor  is  the  contention  on  the  other 
side  fortified  by  the  enactment  in  The  Railways  Clauses 
Consolidation  Act,  1845,  s.  107;  by  which  railway 
Companies  are  required  to  make  out  and  transmit  to  the 
overseers  an  annual  account  of  their  receipts  and  expen- 
diture ;  although  their  case  would  have  been  4n  point 
bad  the  Legislatiure  gone  further,  and  given  the  poor-rate 
assessors  power  to  compel  the  officials  of  the  Companies 
to  attend  with  their  books  and  give  evidence  of  the 
annual  value  of  their  property.  The  power  claimed  for 
the  appellants  exceeds  in  stringency  any  conferred  by 
the  income  Tax  Acts  on  the  assessors  to  that  tax. 

Maidsty  was  heard  in  reply. 

(CocKBGRN  C.  J.  and  Wightman  J.  were  absent.) 

Cbompton  J.    I  am  of  opinion  that  the  justices  came 

to  a  wrong  decision.    StaU  15  &  16  VicL  c.  81.  gives 

new  powers  to  the  justices  of  counties  to  take  steps  for 

preparkag  a  basis  or  standard  for  fair  and  equal  county 
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1861.        rates.     This  basis  or  standard  is  intended  to  be  lasting ; 

The  QuBEH    although  there  may  be  an  appeal  against  it  when  allowed. 

DouBLKDAT.  OwiHg  to  the  importance  of  having  it  carefully  adjusted, 
a  committee  of  justices  is  to  be  appointed  for  the  pur- 
pose.  I  agree  with  Mr.  Mellish  as  to  the  object  of  the 
Act,  and  the  duty  of  the  committee ;  namely,  to  ascer- 
tain whether  the  property  in  the  several  parishes  is  rated 
to  the  relief  of  the  poor  according  to  its  full  and  fair 
annual  value;  and  not  arbitrarily,  or  at  an  amount 
much  below  that  value.  Sect.  6  shews  that  by  *'full 
and  fair  annual  value**  is  to  be  understood  the  net 
annual  value,  as  the  same  is  required  by  law  to  be 
estimated  for  the  purpose  of  assessing  the  poor-rate& 
By  sect.  5  the  committee  are  empowered  to  procure 
lelums  of  the  rates  and  valuations :  but  their  duty  is 
to  ascertain  the  difference  between  the  actual  assess- 
ment and  the  actual  annual  value  of  property.  I  do 
not  see  how  this  difference  can  be  ascertained  otherwise 
than  by  taking  evidence  as  to  the  actual  annual  value ; 
which,  in  many  cases,  will  not  be  shewn  by  the  assess- 
ment. Overseers,  for  instance,  may  admit,  on  exami- 
nation, that  the  property  in  their  parish  is  not  rated  at 
its  full  and  fair  annual  value.  It  is  necessary,  therefore, 
that  the  committee  should  have  further  means  than  an 
inspection  of  the  rates  for  ascertaining  the  value  of 
property.  If,  now,  we  turn  to  sect.  7  of  the  Act,  its 
language  is  very  strong;  and,  taken  in  the  literal  sense, 
clearly  empowers  the  committee  to  summon  before  them 
everybody,  whether  private  individual  or  parochial 
oflScer,  who  can  give  any  evidence  as  to  the  real  annual 
value  of  the  property  in  parishes.  Without  some  power 
of  this  kind  the  committee  would  not  be  able  to  pursue 
their  investigations  and  arrive  at  a  satisfactory  result. 
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It  may  be  an  inquisitorial  power,  and  tiabte  to  abuse ;       iggi, 
but  great  inconyenience  would  result  from  its  absence.  "xhTQuimr 
To  advert  again  to  the  language  of  the  Act.    By  sect  5    j^^^^j^^^^j^^^ 
the  overseers  and  others,  who  are  to  be  called  upon  to 
make  returns,  are  to  return,  inter  alia,  the  name  of  the 
surveyor,  or  the  name  or  names  of  the  person  or  persons 
by  whom,  and  the  manner  in  which,  the  valuation  was 
made.     Now  the  surveyor  or  other  person  would  not 
necessarily  be  a  public  officer,  and,  unless  under  the 
words  "any  other  persons  whomsoever"  in  sect.  7,  the 
committee  would  have  no  power  to  take  their  evidence. 
These  words  are  extremely  wide.   I  should  be  unwilling 
to  strain  doubtful  language  in  a  matter  of  this  kind ; 
but  it  would  be  straining  plain  language  to  hold  that 
"whomsoever**  refers  only  to  persons  mentioned  in  the 
Act     Moreover,  the  section  goes  on  to  provide  that  the 
witnesses  are  to  produce,  not  only  all  parochial  and  other 
rates  and  assessments,  but  also  other  documents  in  their 
custody  or  power,  relating  to  the  value  of  the  property. 
It,  therefore,  appears  to  me  that  the  Legislature  have 
intentionally  given  power  to  this  committee  of  gentle- 
men to  exercise  this  somewhat  arbitrary  jurisdiction,  if 
necessaxy;    guarding  its  exercise  by  the  requirement 
that  the  witnesses  are  to  be  summoned  by  the  order  in 
writing  of  the  committee,  which,  it  is  to  be  assumed, 
will  not  be  issued  vexatiously  and  without  due  reason. 
Although  I  entertained  some  doubt  in  the  course  of  the 
aigument,  I  have  now  come  clearly  to  the  conclusion 
that  the  justices  were  wrong. 

Hii-L  J.  I  am  of  the  same  opinion.  The  question 
isy  whether  we  are  to  construe  the  words  in  sect.  7, 
"any  other  persons  whomsoever,**  according  to  their 
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1861.       plain  general  acceptaiion,  or  are  to  limit  tbem  to  such 
The  QuEXN    persons  as  are  mentioned  in  the  5th  section^  and  hare 
DouBLKDAT.    ^"  ^^^^  custodj  Of  power  such  documents  as  are  there 
specified.     After  bearing  the  argument  on  both  sides^ 
and  on  full  consideration,  I  am  clearly  of  opinion  that 
we  must  give  to  the  words  their  plain  and  general 
meaning.    The  intention  of  the  Legislature  must  be 
ascertained  from  the  words  of  a  statute,  and  not  from 
any  general  inferences  to  be  drawn  from  the  nature  of 
the  objects  dealt  with  by   the   statute ;    Fordyce    ▼. 
Bridges  {a).    The  'statute   before  us,    after  repealing 
former  Acts,  enacts  by  sect.  2  that  it  shall  be  lawful  for 
justices  in  Quarter  Sessions,  as  often  as  they  may  deem 
it  necessary,  to  appoint  a  committee  of  their  body  ^  for 
the  purpose  of  preparing  a  basis  or  standard  for  fair  and 
equal  county  rates,  such  basis  or  standard  to  be  founded 
and  prepared  rateably  and  equally  according  to  the  full 
and  fair  annual  yalue  of  the  property"  ''rateable  to  the 
relief  of  the  poor  in  every  parish,  township,  borough,  or 
place.''    These  words  shew  that  the  object  of  the  Legis- 
lature was  that  the  basis  or  standard  for  the  county 
rates  should  be  founded  on  the  full  and  fair  annual 
value  of  the  property  to  be  assessed ;  and  not  solely  on 
the  amount  at  which  such  property  was  actually  assessed 
to  the  poor-rate*    It  is,  therefore,  of  the  greatest  im- 
portance that  the  statute  should  receive  a  construction 
which  will  give  effect  to  this  object    By  sect  5  the 
duty  is  imposed  upon  certain  specified  public  officers,  of 
making  certain  written  returns,  when  required  by  the 
committee.    Mr.  MeUish  has  attempted  to  account  for 
the  introduction  of  the  words  *'  other  persons?  in  sect  7 

(a)  1  H,  L.  Ca,  1. 


XXIV.  VICTORIA,  515 

by  sapposiDg  them  to  relate  to  such  of  these  officers  as        1851, 
are  not  expressly  mentioned  in  that  section.     But,  as    xhe  Qubem 
my  Brother  CrompUm  has  pointed  out,  one  of  the  duties    pobblmat 
imposed  by  sect  5  on  the  officers  there  specified  is  to 
return  to  the  committee  the  name  of  the  surveyor  who 
makes  the   valuation.     It  must  evidently   have  been 
intended  that  the  committee  should  refer  to  this  sur- 
veyor, if  necessary,  for  farther  information ;  but  if  Mr. 
MdHsKs  construction  of  sect.  7  is  correct,  they  would 
have  no  power  to  summon  him  before  them.    The  rea- 
sonable construction  of  sect.  7   is  that  it  is  intended 
to  enlaige  the  powers  already  given  to  the  committee 
by  sect.  6,  by  authorizing  them  to  call  before  them,  not 
the  persons,  only,  enumerated  in  sect.  6,  but  also  "  any 
other  persons  whomsoever;''  and  to  compel  the  produc* 
tion  by  the  witnesses,  not  only  of  the  parochial  and 
other  rates,  assessments,  valuations  and  apportionments, 
but  also  of  all  other  documents  which  any  witness  may 
have  in  his  custody  or  power,  and  which  relate  to  the 
true  value  of  the  property.    No  other  documents  bnt 
those  which  are  of  that  nature  can  be  called  for;  and 
such  documents  are  most  material  to  the  due  exercise  of 
the  duty  of  the  committee.     The  section,  further,  gives 
the  committee  power  to  examine  the  witnesses  on  oath» 
touching  either  the  rates,  assessments,  valuations  and 
apportionments,  or  the  value  of  the  property.     It  may 
be  said  that  these  powers  are  to  a  certain  extent  inquisi- 
torial ;  but  I  see  nothing  absurd  or  oppressive  in  the 
committee  being  invested  with  authority  to  acquire  the 
best  information  available.      Sect.  13  enacts  that  a  copy 
of  (he  basis  or  standard,  when  prepared,  is  to  be  sent  to 
every  parisdi,  and  submitted  to  its  vestry ;  by  sect.  14, 
objections  to  the  basis  or  standard  may  be  sent  to  the  com* 
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186L  mittee^  either  by  the  parish  officers,  or  by  any  person 
The  Qunor  «ff«ctcd  by  it ;  and  by  sect.  17  it  may,  after  iu  allowance^ 
be  appealed  against  to  Quarter  Sessions^  by  any  parbh 
officer  or  inhabitant  parishioner,  on  wide  and  various 
grounds  there  enumerated.  The  Act,  therefore,  pro- 
viding so  many  safeguards  against  an  abuse  of  their 
powers  by  the  committee,  I  see  nothing  unreasonable, 
unjust,  or  improper  in  giving  to  the  words  of 
sect,  7,  ''any  other  persons  whomsoeyer,"  their  plain 
general  meaning,  according  to  which  they  include  the 
respondent  in  the  present  case.  I  am,  consequently, 
of  opinion  that  the  justices  came  to  a  wrong  decision. 
The  case  must  be  remitted  to  them  with  that  expression 
of  our  opinion. 

Appeal  allowed,  without  costs;  and 
remitted  to  the  justices. 


j^J^im.  Walsby,  appellant,  against  Amjby,  respondent. 

Stat.  6  (7  4.  /^ASE  stated  by  a  Metropolitan  Police  Magistrate, 

constitntee  it  under  Stat.  20  &  21  VicL  c.  43. 

pi^Ueby  On  9th  June,  1860,  the  appellant  was  convicted  by 

""b^tj^^  the  magistrate,  under  stat.  6  G.  4.  c.  129.  #.  3.,  for 

^T'motwt.  «°l*wf""y»  ^^  16th  May,  I860,  within  the  Metropolitan 

ingorinuj  police  district,  in  the  county  of  MiddUtex,  by  threats 

wayobBtract-     "^  "^  '     -^ 

ing  another,"    endeavouring  to  force  the  respondent,  then  and  there 

to  "force or 

«ndeaToiir  to 

force  any"  "person  engaged  in  carxying  on  any  trade  or  bnamesB,"  "to  limit"  "the 

Bomber  or  deacription  of  ms"  "  workmen." 

Held,  that  a  threat  by  a  workman  to  hia  employer,  made  in  purananee  of  a  oombinatioB 
(whidi  ifl  iQegal)  between  that  workman  and  fellow-workmen  to  cany  it  ont,  that  aD 
the  wockmen  so  combining  will  immediately  leave  work  imleea  the  employer  diaehargea 
other  workmen  who  are  then  in  the  aame  aervice^  renden  sneh  workman  liable  to  eon* 
Action  for  the  ahore  oflbnce. 
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canying  on  the  trade  of  a  builder,  to  limit  the  description  1861. 
of  his  workmen ;  and  was  ordered  to  be  imprisoned  for  Waubt 
one  calendar  month,  with  hard  Uibour.  Aaur. 

It  was  proved,  by  the  respondent  and  other  witnessesi 
that  the  respondent  carried  on  the  trade  of  a  bailder  in 
WkUecrass  Sireet,  Middktex,  and  that  he  employed 
aboot  a  hundred  workmen.  In  the  year  1859  there  had 
been  a  strike  of  workmen  employed  in  the  building 
trade,  and  the  respondent  then  resolved  not  to  employ, 
and  did  not  employ  for  some  time,  any  workmen  who 
declined  to  work  under  what  was  called  the  declaration. 
It  was  well  understood  in  the  building  trade  what  this 
declaration  was;  it  being  to  the  following  efiSect 
*<  I  declare  that  I  am  not  now,  nor  will  I  during  my 
engagement  with  you  become,  a  member  of,  or  support, 
any  society  which  directly  or  indirectly  interferes  with 
the  arrangements  of  this  or  any  other  establishment,  or 
the  hours  or  terms  of  labour;  and  that  I  recognize  the 
right  of  employers  and  employed  individually  to  make 
any  trade  engagements  on  which  they  may  choose  to 
•gree.* 

On  the  day  named  in  the  conviction  the  respondent 
had  in  his  employment  two  or  more  men  working  under 
this  declaration.  On  that  day  the  defendant  and  two 
of  the  other  workmen  brought  to  the  respondent  a  paper 
rigned  by  the  defendant  and  about  thirty  other  workmen, 
of  which  the  folbwing  is  a  copy.  *'  At  a  meeting  of 
the  joiners  in  the  employ  of  Mr.  Anlejf,  Tueiday 
evenings  Mi^  15th,  1860,  it  was  resolved,  that  Mr. 
Anky  be  given  to  understand  that,  unless  the  men  who 
are  working  under  the  declaration  in  his  shop  be  dis* 
charged,  and  we  have  a  definite  answer  by  dinner  time 
to  that  effect,  we    cease  work   immediately.'*     The 
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1861.  appellant,  in  reply  to  questions  tliereopon  put  by  the 
^^^3^  respondent,  said  that  he  and  the  other  workmen  had  no 
fault  to  6nd  with  the  respondent, hb  foreman,  or  clerks; 
nor  had  he  (the  appellant)  any  fault  to  find  with  the 
wages  he  received ;  and  when  the  respondent  inquired 
what  it  was  he  wanted,  the  appellant  answered,  **  You 
must  discharge  those  two  men  who  are  working  under  the 
declaration;  and  if  jou  do  not,  we  will  leave  work.** 
The  respondent  answered,  *^  I  will  not  be  dictated  to  ; 
and  I  will  rather  close  mj  shop  than  submit  to  your 
dictation.**  On  the  same  day  the  defendant  and  all  the 
workmen  who  had  signed  the  paper  lefl  the  respondent's 
employment,  and  had  not  returned  up  (o  the  time  of 
the  conviction. 

It  was  contended  by  the  counsel  for  the  appellant 
that  what  his  client  had  done  was  not  a  threat,  within 
the  meaning  of  the  Act  of  Parliament;  but  the 
magistrate,  being  of  opinion  that  it  was  an  offence 
under  the  Act,  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was, 
Whether  this  determination  was  erroneous  in  point 
of  law. 

H.  S.  Giffardj  for  the  respondent.  There  was  suf- 
ficient evidence  before  the  magistrate  to  warrant  him  in 
convicting  the  appellant.  The  whole  question  is, 
whether  what  was  said  by  the  appellant  to  the  respond- 
ent on  the  day  named  in  the  conviction  could  in  law 
amount  to  a  threat  within  the  meaning  of  stat.  6  G.  4. 
c.  129.  8.  3.,  which  renders  liable  to  conviction  *'  any 
person"  who  '*  shall  by  violence  to  the  person  or  pro- 
perty of  another,  or  by  threats  or  intiuiidation^  or  by 
molesting  or  in  any  way  obstructing  another,  force  or 
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endeavoar  to  force  aoj  manufacturer  or  person  engi^ed  ]861. 
in  carrying  on  any  trade  or  bosiness,  to  make  any  alter-  Walmt 
ation  in  his  mode  of  regulating,  managing,  conducting  ahIit. 
or  carrying  on  such  manufacture,  trade  or  business,  or 
to  limit  the  number  of  his  apprentices,  or  the  number 
or  description  of  his  journeymen,  workmen  or  servants." 
The  appellant's  statement  to  the  respondent,  **  You  must 
discbarge  those  two  men  who  are  working  under  the 
declaration ;  and  if  you  do  not,  we  will  leave  work," 
though  not  necessarily  a  threat,  was  capable  of  being  so 
construed ;  and  the  fact  whether  it  was  so  intended  was 
for  the  magistrate  to  decide.  The  essence  of  the 
offence  is  the  forcing  or  endeavouring  to  force  an  em- 
ployer to  limit  the  number  or  description  of  his  work- 
men ;  and  the  threats  employed  for  that  purpose  are 
matter  of  evidence  only;  In  Re  Perham{a).  In  the 
next  place,  the  threat  was  unlawful  on  another  ground, 
namely,  that  it  was  a  threat  in  effect  by  each  workman, 
that  all  who  had  signed  the  paper  set  out  in  the  case 
would  leave  their  employment.  A  combination  of 
workmen  to  procure  the  dischai^e  of  fellow  workmen 
who  are  obnoxious  to  them,  by  intimidating  their  em- 
plojer,  is  an  illegal  conspiracy. 

Sleiffh,  for  the  appellant  In  In  Be  Perham  (a) 
the  conviction  was  for  endeavouring  by  threats  to  force 
a  workman  to  leave  his  employment.  [Hill  J.  The 
words  of  Stat.  6  €r.  4.  c  129.  s.  3.,  with  reference  to 
that  offence  and  to  that  now  in  question,  are  substan- 
tially the  same.  And  in  In  Re  Perluim  (a)  as  in 
the  present  case,  the  threat  was,  that  others  in  addition 

(a)6£r.#A:30. 
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1861.  to  the  speaker  woald  combine  to  carry  it  out.]  It  is  no 
y^AiBBx  longer  illegal  for  workmen  to  refuse  to  work  with  other 
^l„^  workmen  employed  in  the  same  service:  the  prohibition 
in  Stat.  40  G.  3.  e.  106.  #.  3.,  against  their  so  refusing 
without  just  and  reasonable  cause,  having  bean  repealed 
by  Stat.  6  G.4.  c  129.  t.  2.  [HiU  J.  Sut.  6  G.  4. 
c.  129.  8.  2.  repeals  all  previous  Acts  relative  to  com- 
binations of  workmen  or  masters,  as  to  wages^  time  of 
working,  or  quantity  of  work,  &c.  Sect.  3  creates 
several  offences;  amongst  others,  that  of  by  threats 
forcing  or  endeavouring  to  force  an  employer  to  limit 
the  number  or  description  of  his  workmen.  Sect  4 
exempts  from  punishment  persons  meeting  together  for 
the  sole  purpose  of  settling  the  rate  of  wages  which  they 
will  demand  for  their  work,  or  the  hours  for  which  they 
will  work.  Does  not  this  exemption  lead  to  the  infer- 
ence that  workmen  combining  for  any  other  purpose, 
for  instance,  for  that  of  endeavouring  to  force  a  master 
to  limit  the  nnmber  of  his  workmen,  are  guilty  of  an 
offence?]  Sect  4  merely  expresses  more  clearly  the 
intention  of  the  Legislature  in  sect  2  in  repealing  the 
Acts  against  combinations;  an  intention  still  further 
explained  by  sect  5,  which  protects  from  liabili^ 
masters  who  meet  to  determine  the  rate  of  wages  they 
will  pay  to»  and  the  hours  of  work  they  will  exact  from, 
their  workmen.  Bolfe  B.,  in  summing  up  to  the  jury 
inReffina  J.  SeUby{a\  said  that,  before  the  statute,  it 
was  understood  to  be  the  law  that,  although  the  masteis 
might  meet  to  fix  the  rate  of  wages,  the  workmen  might 
not  [Crompton  J.  In  Rex  v.  Mawbey{h)  Grose  J.,  in 
giving  judgment,  says,  <'In  many  cases  an  agreement  to 

(a)  5  Cox.  C.  0. 495,  496^  note  to  Btffina  t.  Rowlonds. 
(6)  6  r.  J?.  619. 636. 
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do  a  cerUuQ  thing  has  been  considered  as  the  subject  of  igoi. 
an  indictment  for  a  conspiracy,  though  the  same  act,  if  ^^^^^^ 
done  separately  by  each  hidividual  without  any  agree- 
ment among  themselves,  would  not  have  been  illegal. 
As  in  the  case  of  journeymen  conspiring  to  raise  their 
wages :  each  may  insist  on  raising  his  wages,  if  he  can ; 
but  if  several  meet  for  the  same  purpose,  it  is  illegal, 
and  the  parties  may  be  indicted  for  a  conspiracy.''  I 
have  always  thought  that  to  be  a  true  statement  of  the 
law,  notwithstanding  the  doubts  expressed  upon  the 
subject  by  Lord  Campbell  C.  J.,  in  BilUm  ▼.  EehersUy  (a).] 

Giffardf  in  reply.  The  appellant  and  his  fellow  work- 
men entered  into  an  illegal  combination  to  coerce  their 
master  in  the  choice  of  the  men  whom  he  would  employ. 
Granting  that  it  was  lawful  for  them  to  leave  the  service, 
it  was  not  lawful  to  intimidate  the  master  into  dismissing 
others,  by  the  threat  of  leaving.  Many  things  are 
lawful  by  themselves  which  in  combination  are  unlawful : 
for  instance,  it  is  lawful  to  pay  money,  and  to  abstain 
from  marriage;  but  it  is  unlawful  to  pay  money  to 
another  not  to  marry.  Combinations  amongst  workmen 
to  do  that  which  is  prohibited  by  sect  3  of  the  Act  are 
not  within  the  protection  of  sect.  4. 

CocKBUBN  C.  J.  I  am  of  opinion  that  this  conviction 
must  be  aflBrmed.  I  am  decidedly  of  opinion  that  every 
workman  who  is  in  the  service  of  an  employer,  and  is 
not  bound  by  agreement  to  the  contrary,  is  entitled  to 
the  free  and  unfettered  exercise  of  his  own  discretion  as 
to  whether  he  will  or  will  not  continue  in  that  service 
in  conjunction  with  any  other  person  or  persons  who 
may  be  obnoxious  to  him.  More  than  this;  any  number 
(a)  6£l#i7.47.62. 
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1861.        of  workmen  who  agree  in  considering  someof  tbeir  fellow- 
Wawbt       workmen  obnoxious,  have  each  a  perfect  right  to  put 
AxLKT        ^  ^^^^^  employer  the  alternative  of  either  retaining  their 
services  by  discharging  the  obnoxious  persons,  or  losing 
those  services  by  retaining  those  pexBons  in  his  employ- 
ment.    But  if  they  go  further,  and,  not  content  with 
simply  putting  the  alternative  to  the  employer,  combine  to 
coerce  him,  by  threats  of  jointly  doing  something  which  is 
likely  to  operate  to  his  injury,  into  dischaiging  the 
obnoxious  persons,  I  think  that  they  may  property  be 
said  to  bring  themselves  within  the  scope  of  the  3rd 
section  of  the  statute.    In  the  case  before  us^  it  was  not 
one  man  merely  who  went  to  the  employer  and  said 
that  he  should  leave  if  the  obnoxious  workmen  did  not; 
nor  several  men  merely,  who,  adopting  the  same  course, 
gave  their  master  the  option  of  retaining  them  or  the 
obnoxious  men  in  his  service:  but  several  men,  who 
combined   together  with  the  object  of  coercing  the 
master  into  dismissing  the  obnoxious  workmen,  by  the 
threat  of  otherwise  leaving  in  a  body  at  a  moment** 
notice.    Although  I  at  6rst  entertained  some  slight 
doubt  whether  what  was  said  amounted  to  a  *Mhreat,"  I 
have  no  doubt  whatever  that  the  conduct  of  the  appel- 
lant and  the  other  malcontent  workmen  amounted  to  a 
**  molesting'*  of  the  master,  within  the  meaning  of  the 
Act;  and  that  their  proceedings  were  altogether  illegal, 
whether  it  is  said  that  they  threatened  and  intimidated, 
or  that  they  molested  and  obstructed  the  respondent, 
their  employer,  in  his  business. 

(WiGHTMAN  J.  was  absent.) 

Crompton  J.    I  am  of  the  same  opinion.    I  doubted 
very  much^  on  first  reading  the  case,  whether  the  con- 
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Tiction  was  right;  because  the  threats  and  intimidation        1861. 
used  by  the  workmen  did  not  point  to  the  commission       wIubt 
by  them  of  aa  act  in  itself  unlawful ;  the  threat  being       amlxt. 
that  they  would  do  that  which,  taken  by  itself,  they  had 
a  perfect  right  to  do ;  namely,  leave  the  employment. 
Although,  however,   I  think  that  any  workman  has  a 
right  to  go  to  his  master  and  say, ''  It  is  my  whim  not  to 
work  in  company  with  so  and  so,**  I  think  that  several 
workmen  have  no  right  to  combine  to  procure  the  dis- 
charge of  persons  obnoxious  to  them  by  threatening  to 
leave  the  employment  at  once  in  a  body,  unless  those 
persons  are  forthwith  discharged.     It  is  matter  of  com- 
mon learning,  that  what  a  man  may  do  singly  he  may 
not  combine  with  others  to  do  to  the  prejudice  of  an- 
other.  Stat  6  G.  4.  c.  129.,  by  repealing  all  the  previous 
statutes  on   the  subject,    appears  to   me  to  have  re- 
established the  common  law  as  affecting  combinations  of 
masters  or  workmen.    I  adhere  to  the  opinion  that,  at 
common  law,  all  such  combiufitions  are  illegal,  and  that 
Groie  J.  rightly  states  the  law  in  the  passage  to  which  I 
referred  in  the  course  of  the  argument  (a).    That  being 
so,  it  was  necessary,  by  sects.  4  and  5  of  the  statute,  to 
render  legal  the  combinations  of  workmen  and  masters 
therein  referred  to  respectively,  and  which  would,  at 
common  law,  have    been    illegal.      The  combination 
charged  in    the  present  case  is  one   by  workmen  to 
threaten  to  leave  the  respondent's  service  if  he  did  not 
dismiss  certain  other  workmen.     That  is  a  combination 
not  within  the  protection  of  sect.  4,  and  falling  within 
the  prohibition    in   sect.  3  against  endeavouring  by 
threats  or  intimidation  to  force  an  employer  to  limit  the 
number  or  description  of  his  workmen.     As  in  the  in* 

(a)  In  Rex  t.  Matahey,  6  T.R.  at  p.  636. 
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1861.  dictment  in  Begina  ▼•  Rawlandt  (a),  and  the  conviction 
WiLSBT  in  J^  ^  Perham  (i),  so  in  the  conviction  now  before 
Amlxt.  "^  ^^®  threats  used  bj  the  appellant  are  not  set  out ; 
those  cases,  however,  shew  that  that  is  immaterial ;  the 
nature  of  the  language  used,  and  whether  or  not  it 
amounted  to  a  threat,  being  matter  of  evidence,  and 
solely  for  the  consideration  of  the  magistrate.  In  the 
present  case  the  magistrate  decided  (and  I  think  rightly) 
that  the  appellant's  language  did  amount  to  a  threat, 
and  that  he  had  committed  an  oflTence  under  sect  S  of 
the  Act. 

Hill  J.  I  am  of  the  same  opinion.  I  have  very 
little  to  add  to  what  has  fellen  from  the  rest  of  the 
Court,  in  which  I  entirely  concur.  "Threat,"  in  the 
statute,  must  mean  a  threat  to  do  an  illegal  act.  The 
question  therefore  is,  was  the  act  threatened  by  the 
appellant  illegal  ?  I  entirely  agree  with  what  the  Lord 
Chief  Justice  has  said  as  to  the  right  of  an  individual 
workman,  or  any  number  of  workmen,  to  tell  their  em- 
ployer that  they  decline  to  continue  to  work  with  parti- 
cular men  to  whom  they  object.  If,  however,  they  act 
in  combination,  not  honestly  or  independently,  but  by 
way  of  a  conspiracy,  in  order  to  coerce  their  employer 
to  dismiss  the  men  obnoxious  to  them,  that  combination 
is  illegal.  There  was  abundant  evidence  before  the 
magistrate  that  the  appellant  had  threatened  the  re- 
spondent with  the  carrying  out  of  a  combination  amount- 
ing to  an  illegal  conspiracy  at  common  law.    The  appeal 

most  therefore  be  discharged. 

Conviction  aflSrmed. 
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The  Queen,  on   the  prosecution  of  Richabd  Hmtaag, 
Organ,  against  The  General  Council  of  Medical 
Education  and  Registration   of  the   United 
Kingdom. 


JJAYES  SeijU  bad  obtained  a  rule,  calling  on  The  '^l^^^ 

General  CauncU  of  Medical  Education  and  Regis-  Y^' ""'  ?2" 
•^  ^        by  sect  16 

iration  of  the  United  Kingdom  to  shew  cause  why  a  writ  enacts,  that 

ercny  person 
oF  mandamus  should  not  issue,  commanding  them  to  possessed  of 

■  rn*i>^  1  *.     1  one  or  more  of 

restore  tue  name  ot  Richard  Organ  to  the   medical  certain  speci- 

*A«»:«t^»  fl«d  qnaliflca- 

^g»te»*'  tions  shall  be 

entitled  to  be 
rsgiflteredas 
a  medical  practitioner  on  payment  of  certain  fees,  and  piodiiction  to  the  registrar  «f 
evidence  of  his  qualification.  S|y  sect  17,  every  person  who  was  actually  practising 
medidne  in  EngUmd  before  1st  August^  1815,  is  entitled  to  be  registered  in  kke  manner. 
By  sect  46^  power  iA  given  to  the  General  Council  of  Medical  Education  (who, 
by  sect  6,  may  delegate  their  powers  to  the  Branch  Council)  to  dispense  with 
such  provisions  of  the  Act  as  they  think  flt»  in  fkvour  of,  amongst  other  classes  of 
practitioners,  persons  acting  as  surgeons  in  the  public  service.  Sect  26  enacts  that  "  no 
qualificaticn  snail  be  entered  on  the  register,  either  on  the  fint  registratiou  or  by  way  of 
addition  to  a  registered  name,  unless  ue  reflistrar  be  satisfied  ^  the  proper  evidence 
that  the  person  claiming  is  entitled  to  it;  and  any  appoil  from  the  decision  of  the  regis- 
trw  may  be  decided  by  the  general  council ;"  "and  any  entry  which  shall  be  proved  to 
the  satis&ction  of"  the  council  *'to  have  been  firaudulently  or  incorrectly  made  mi^  be 
erased  from  the  register  by  order  in  writing  of"  the  counoL  And,  by  sect*  29,  "  if  anv 
registered  medical  pactitioner  shall  be  convicted*'  "  of  any  felony  or  misdemeanour, ' 
"  or  shall  after  due  inquiry  be  judged  by  the  general  council  to  have  been  guilty  of  infa- 
mous conduct  in  any  professional  respect^  the  seneral  council  may,  if  they  see  fit»  direct 
the  registrar  to  erase  the  name  of  such  medical  practitioner  from  the  resister." 

0.,  a  medical  practitioner,  was  registered  under  sect  46,  by  special  order  of  the  branch 
council,  on  his  representation  that  he  was  acting  as  a  suiveon  in  the  public  service.  Sub- 
sequently the  general  council,  after  holding  an  inquiry  of  which  he  had  due  notice,  and  at 
wluch  he  attended  under  protest  but  made  no  de»nce,  erased  his  name  from  the  re^^ister, 
on  the  grounds,  first,  that  it  was  proved  to  their  satiaftMJtion  that  the  entnr  of  it  was 
fraudulently  and  incorrectly  made ;  secondly,  that  they,  after  due  inquiry,  judged  him  to 
have  been  guilty  of  infrunous  conduct  in  a  professional  respect. 

Held,  dircharging  a  rule  for  a  mandamus  to  the  general  council  to  restore  O.'s  name 
to  the  register,  that  the  council  had  jurisdiction  under  the  circumstances  to  erase  his 
name :  both  under  sect.  26,  the  second  clause  of  which  was  not  limited  to  the  case  of 
persons  registered  under  sects.  15  or  17,  and  under  sect  29,  which  did  not  make  it  a 
condition  to  the  erasure  that  the  infamous  professional  conduct  of  which  0.  was  judged 
guilty  should  have  been  proved  to  the  counol  to  have  occurred  before  his  reglstxation. 

VOL.  lU.  2   M  E.  &   B. 
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1861.  It  appeared  from  the  affidavits  that  Biehard  Organ^ 

The  Ouxv    having  been,  in  1859,  inserted  in  the  medical  register,  as 
General      being  a  suTgeon  in  the  public  service,  by  the  Branch  (a) 
HiMCikx      l^^ical  Council  for  England,  under  The  Medical  Act, 
EDocAnoK.    21  &  22  Vici.  c.  90.  s.  46.,  on  his  petition  dated  12th 
January,  1859,  was  afterwards,  in  consequence  of  cer- 
tain chaiges  made  against  him,  removed  from  the  roister 
bj  the  general  council ;  and  that,  in  EasierTerm^  1860, 
this  Court  made  absolute  a  rule  for  a  mandamus  to  the 
council  to  restore  him,  on  the  ground  that  he  had  not 
been  heard  in  his  defence  before  removaL    The  council, 
in  obedience  to  this  rule,  at  once  restored  his  name  to  the 
register,  and  soon  afterwards,  on  or  about  29th  May, 
1860,  gave  him  the  following  notice. 

<*  Medical  Reyutration  Cffice, 

*'  32,  Soke  Sguarey  London,  W.C, 
^  Sir,  May  28th,  186a 

^Information  having  reached  the  medical  council 
that  you  are  not  possessed  of  any  qualification  entidiog 
you  to  registration,  and  that  certain  of  the  representa- 
tions contained  in  your  memorial  to  the  council,  dated 
12th  January,  1859,  are  untrue,  and  that  your  name  has 
been  incorrectly  placed  on  the  medical  register,  and, 
further,  that  yon  have  been  guilty  of  conduct  infamous 
in  a  professional  respect,  in  endeavouring  to  obtain  by 
fraudulent  means  a  diploma  from  the  Royal  College  of 
Suigeons  of  Edinburgh,  I  have  to  inform  you  that,  on 
the  18th  day  of  June  now  next  ensuing,  at  three  o'clock 
in  the  afternoon,  the  medical  council  will  meet  at  The 
Bcyal  College  of  Fhyeiciane,  in  Pall  Mall  East,  LondoM, 
and  will  then  and  there  institute  an  investigation  into 

(ff)  Sect  46  empewen The Oenenl Mediedl Conaal to legielerineh 
•urgeoie;  biit,uider8eet.6bthateoQBeiisim7dekgiiloiti  powsBtotbt 
Bnndi  CoanciL 
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the  truth  of  these  allegations,  with  a  view  to  decide        1861. 
whether,  on  all  or  any  of  the  above  grounds,  your  name    The  Quhs 
ought  to  be  erased  from  the  medical  register.     At  that       Genend 
investigation  you  are  hereby  invited  and  requested  to  be     ^^uuif 
present    You  will  also  take  notice  that  the  meeting  of    £i>voatiov. 
the  council  is  fixed  peremptorily  for  the  daj  hereinbefore 
named,  on  which  day  the  inquiry  will  be  prosecuted, 
whether  you  attend  or  not. 

''Francis  Hawking,  M.D.,  Registrar." 

On  the  receipt  of  this  notice,  Mr.  Orytin's  attorney 
wrote  to  inquire  whether  Mr.  Organ  would  be  allowed 
to  appear  by  counsel,  and,  also,  for  further  information 
as  to  which  of  the  representations  in  his  memorial  were 
said  to  be  incorrect;  and  he  received  an  answer  from 
the  registrar,  referring  him  *^  especially  to  the  statements 
as  to  his  (Mr.  Organ^s)  appointments  as  medical  officer 
and  public  vaccinator  to  various  parishes;''  adding, 
**  but  the  medical  council  do  not,  of  course,  bind  them- 
selves to  confine  their  inquiries  exclusively  to  that  part 
of  the  memorial.  I  am  directed  by  the  council  to 
inform  you  that,  whilst  they  are  ready  to  allow  Mr. 
Organ  the  fullest  opportunity  of  explaining  and  answer- 
ing the  allegations  made  against  him,  they  do  not  think 
fit  to  grant  his  application  to  be  heard  by  counseL** 

The  attorney  wrote  in  reply  that  Mr.  Organ  would 
appear  under  protest,  and  offer  no  evidence.  Mr.  Or^an 
and  his  attorney  accordingly  attended  the  meeting  on 
I8th  June,  1860,  and,  afler  protest  on  their  part,  the 
council  proceeded  to  read  affidavits,  in  which  the  fiicts 
were  detailed  on  which  the  charges  pointed  out  in  the 
notice  of  28th  May  were  founded ;  the  transaction  with 
regard  to  the  diploma  at  Edinburgh  having  taken  place 
early  in  the  year  1858.  After  the  reading  of  the  afiida- 
2  M  2 
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1861.      ^ts,  in  answer  to  an  offer  by  the  chairman  to  hear  anj 

The  QuBBv    explanation,  Mr.  Organ  and  his  attorney  again  pro- 

Gtti'eral      ^^^®d,  and  declined  to  interfere.     The  council  on  ihe 

MmioaI'     following  day,  19th  June,  1860,  passed  the  following 

EouoATioir.    resolutions,   and    forwarded  copies  of  them  to   Mr. 

Organ. 

*'  That,  it  having  been  proved  to  the  satisfaction  of 
the  general  council  that  the  entry  of  the  name  of 
Richard  Organ  has  been  fraudulently  and  incorrectly 
made  on  the  register,  the  ^nend  council  do  by  this 
order  in  writing  direct  that  his  name  be  erased  from  the 
register;  that  Biehard  Organ  having  been  judged  by 
the  general  council,  after  due  inquiry,  to  have. been 
guilty  of  infamous  conduct  in  a  professional  respect^ 
the  general  council  do  hereby  adjudge  that  the  name  of 
the  said  Richard  Organ  be  erased  from  the  register,  and 
do  by  this  ord^r  direct  the  registrar  to  erase  his  name 
from  the*  register  accordingly." 

Montague  Smith  and  Sk^h  now  shewed  cause.  The 
council  had  jurisdiction  to  order.  Mr.  Organ^s  name  to 
be  erased  from  the  register,  upon  both  or  one  or  other 
of  the  grounds  stated  in  the  resolutions  of  19th  June. 
The  Medical  Act,  21  &  22  VicL  c.  90.  et^acts,  by  sect 
15,  that  **  Every  person  now  possessed,  and  (subject  to 
the  provisions  hereinafter  contained)  every  person  here* 
after  becoming  possessed,  of  any  one  or  more  of  the 
qualifications  described  in  the  Schedule  (A.)  to  this  Act, 
shall,  on  payment  of  a  fee,  not  ezceedii^  2/.,  in  respect 
of  qualifications  obtained  before  the  1st  day  ofJanuarjft 
1859,  and  not  exceeding  5L  in  respect  of  qualifications 
obtained  on  or  after  that  day,  be  entitled  to  be  registered 
on  producing  to  the  registrar  of  the  branch  council  for 
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England,  Scotland,  or  Ireland,  the  document  conrerring  1861. 
or  evidencing  the  qualification  or  each  of  the  qualifica-  The  Qukm 
tions  in  respect  whereof  he  seeks  to  be  so  registered,  or  General 
upon  transmitting  by  post  to  such  regbtrar  information  ^^^' 
of  his  name  and  address,  and  evidence  of  the  qualification  Eduoamom. 
ot  qualifications  in  respect  whereof  he  seeks  to  be  regis- 
tered, and  of  the  time  or  times  at  which  the  same  was 
or  were  respectively  obtained."  By  sect  17,  **Any 
person  who  was  actually  practising  medicine  in  England 
befiMre  the  1st  day  of  August,  1816,  shall,  on  payment  of 
a  fee  to  be  fixed  by  the  general  council,  be  entitled  to 
be  registered  on  producing  to  the  registrar  of  the  branch 
coancil  for  England,  Scotland,  or  Ireland,  a  declaration 
according  to  the  form  in  the  Schedule  (B.)  to  this  Act 
signed  by  him,  or  upon  transmitting  to  such  registrar 
information  of  his  name  and  address,  and  enclosing  such 
declaration  as  aforesaid."  These  being  the  provisions 
under  which  medical  practitioners  in  general  may  get 
themselves  put  on  the  medical  register,  the  Act,  by 
sect.  46,  enacts  that  ''It  shall  be  lawful  for  the  general 
council,  by  special  orders,  to  dispense  with  such  provi- 
sions of  this  Act  or  with  such  part  of  any  regulations 
made  by  its  authority  as  to  them  shall  seem  fit,  in  favour 
0^"  amongst  others,  "any  persons  who"  ''are  acting  as 
surgeons  in  the  public  service.**  Mr.  Organ,  it  appears, 
obtained  registration  under  this  latter  section,  on  his 
statement  that  he  was  a  surgeon  in  the  public  service. 
Such  being  the  provisions  of  the  Act  as  to  registration, 
and  such  the  mode  by  which  Mr.  Organ  got  on  the 
register,  the  question  is  whether  the  Council  of  Medical 
Education  can  justify  his  removal  therefrom,  under  the 
powers  conferred  on  them  by  other  sections.  Those 
sections  are  the  26tb  and  the  29th.    By  sect.  26  it  is 
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enacted  that  <'No  qualification  shall  be  entered  on  the 
register,  either  on  the  first  registration  or  bj  way  of 
addition  to  a  registered  name,  unless  the  v^istrar  be 
satisfied  bj  the  proper  evidence  that  the  person  claiming 
is  entitled  to  it;  and  any  appeal  firom  the  decision  of 
the  registrar  may  be  decided  by  the  general  council*  or 
by  the  council  for  England,  Scotland,  or  Ireland  (as  the 
case  may  be) ;  and  any  entry  which  shall  be  proved  to 
the  satisfaction  of  such  general  council  or  branch  council 
to  have  been  firaudulently  or  incorrectly  made  may  be 
erased  firom  the  register  by  order  in  writing  of  sacb 
general  council  or  branch  council."    And  sect.  29  enacts 
that  "If  any  registered  medical  practitioner  shall  be 
convicted  in  England  or  Ireland  of  any  felony  or  misde* 
meanour,  or  in  Scotland  of  any  crime  or  offence,  or 
shall  after  due  inquiry  be  judged  by  the  general  council 
to  have  been  guilty  of  infamous  conduct  in  any  profes- 
rional  respect,  the  general  council  may,  if  they  see  fit, 
direct  the  registrar  to  erase  the  name  of  such  medical 
practitioner  from  the  register."    The  council  were  jus- 
tified, under  either  of  these  sections,  in  removing  Mr. 
Organ'u  name  firom  the  register.     It  having  been  proved 
to  their  satisfaction  that  the  entiy  of  his  name  on  the 
register  had  been  firaudulently  and  incorrecdy  made^ 
sect.  26  applies ;  as  does  sect.  29,  the  council  havings 
after  due  inquiry,  judged  Mr.   Organ  to  have  been 
guilty  of  infamous  conduct  in  a  professional  respect 
The  other  side  will  contend  that,  in  order  for  sect.  29 
to  apply*  it  must  be  proved  that  the  infiimous  profes- 
sional conduct,  there  mentioned,  occurred  before  the 
name  was  put  on  the  register.    But  that  section  is  not 
to  be  thus  restricted  in  its  operation.    It  provides  for 
the  erasure  of  a  practitioner's  namcj  if  he  shall  be 
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judged  *<to  have  beeD"*  guilty  of  the  infamous  conduct ;       1861. 


T. 
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Council  of 
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Eduoatiov. 


bj  which  must  be  meant,  to  have  been  thus  guilty  at    The  Que» 

any  time  before  the  adjudication*     [Crompian  J.    That 

would  seem  to  be  the  reasonable  construction,  having 

r^^ard  to  the  enactment  in  sect.  15,  under  which  it 

appears  that  any  duly  qualified  person  is  entitled  to  be 

registered,  without  r^ard  to  his  character,  if  he  pays 

the  proper  fee  and  produces  to  the  registrar  suflBcient 

evidence  of  his  qualification.]    Yes;  it  was  necessary  to 

give  power  to  the  council,  by  sect.  29,  to  remove  the 

names  of  persons  of  infamous  professional  character  ( 

who^  being  entitled  in  the  first  instance  to  registration, 

could  not  otherwise  be  erased  firom  the  register.    Whe« 

ther  or  not,  however,  the  council  can  justify  their  pro- 

ceeding  under  sect.  29,  they  clearly  can  do  so  under 

sect.  26:  which  must  give  them  power  to  expunge  from 

the  register  any  name,  however  it  got  there,  the  entry 

of  which  was  firaudulent  or  incorrect. 


Siaye$  Serjt.,  in  support  of  the  rule.— First,  as  to  sect. 
29.  The  expression  **  infamous  conduct  in  any  pro* 
fessional  respect/'  is  vexy  vague ;  and  the  council  ought 
to  find  proved  some  definite  instance  of  such  miscon- 
duct on  the  part  of  a  practitioner,  before  taking  the 
extreme  course  of  striking  his  name  off  the  register. 
Assuming,  however,  that  they  are  not  bound  to  find  him 
guilty  of  any  precise  misconduct,  they  must,  at  all 
events,  find  that  he  was  guilQr  of  the  misconduct  im< 
puted  to  him  before  he  was  registered.  Sect.  15  gives 
an  absolute  right  to  every  qualified  person  to  be  placed 
on  the  register;  and  it  would  be  strange  if  a  subsequent 
section  should  give  the  council  the  power  of  nullifying 
that  right  by  striking  such  a  person  off  on  account  of 
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1861.       conduct  by  him  before  he  was  put  on.    SecU  29  applies 
The  Qunx   ^  "  ""J  registered  medical  practitioner"  only ;  by  which 
General     ™^^  ^  meant  any  medical  practitioner  who  after  regis- 
OmmeSi  of    tration  incurs  the  pains  and  penalties  of  the  sedion.  The 
Xouaiuov.   subsequent  words    ''judged**  ''to  have  been  guilty/ 
merely  mean  that  the  guilt  must  be  complete  at  the  time 
of  adjudication ;  not  that  it  may  have  taken  place  at  any 
time  before  then.    This  clause  of  the  section  ought  not 
'  to  receive  a  difierent  construction  from  its  first  clause,  by 

which,  "  If  any  registered  medical  practitioner  shall  be 
convicted*'  "of  any  felony  or  misdemeanour,"  his  name 
may  be  erased.    That  clause  plainly  applies  only  to  a 
conviction  after  registration,  and  also,  it  must  reasonably 
be  supposed,  to  a  conviction  for  an  offence  committed 
since  the  offender's  registration.     Otherwise,  there  is 
this  anomaly,  that  guilt,  followed  by  conviction  before 
the  offender's  registration,  does  not  disqualify  him,  once 
registered,  from  remaining  on  the  register ;  but  the  same 
guilt,  if  not  followed  by  conviction  until  after  the  regis- 
tration, does  disqualify  him.    The  general  rule  in  inter- 
preting  statutes,   that   they  are  not  to  be  construed 
retrospectively,  ought  to  prevail  here ;  especially  as  the 
Act  takes  away  or  restricts  pre-existing  rights.  Secondly, 
sect.  26  applies  only  to  the  erasure  of  names  improperly 
put  upon  the  register  by  the  registrar,  and  to  appeals 
fix>m  his  decision  to  that  of  the  council    The  council 
cannot,  therefore,  justify  under  that  section  the  erasure 
of  Mr.   Orpan's  name,  he  having  been  put  on  the 
register,   not   by  the  registrar,  but  by  special   order 
of  the  council  under  sect  46.      [HiB  J.    The  first 
clause  of  sect.  26  no  doubt  has  the  limited  application, 
only,  for  which  you  contend;  but  its  second  clause, 
under  which  the  council  have  acted  in  this  case,  autho- 
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rises  the  council  to  erase  from  the  raster  *<anj  entry  ]861« 

which  shall  be  proved  to"  their  satisfaction  "to  have  The Qvbiv 

been  fraudulently  or  incorrectly  made,"  by  whomsoever  G«ne»l 

it  was  made.]     At  all  events,  the  council  ought  to  have  ^J^^^ 

found  the  facts  relating  to  the  fraud.  EotKunos. 


(CcKEBUBN  C.  J.  and  Wiqhtm an  J.  were  absent) 


Cbomfton  J.  I  am  of  opinion  that  this  is  not  a  case 
for  the  grant  of  a  writ  of  mandamus  by  the  Court  in 
the  exercise  of  its  discretion.  But,  further,  apart  from 
the  merits,  I  think  that  the  rule  should  be  discharged, 
on  the  groand  that  sect.  26  of  the  statute,  under  which 
the  general  council  have  acted,  is  applicable  to  the 
present  case.  The  council  have  found  that  the  entry 
of  the  applicant's  name  on  the  register  was  fraudulently 
and  incorrectly  made.  It  is  now  said,  on  his  behalf, 
that  they  ought  to  have  found  the  specific  &cts.  This 
Court  has,  however,  ahneady  granted  the  applicant  a 
mandamus  calling  on  the  council  to  hear  him  in  his 
defence ;  and  he  Jias  since  had  an  opportunity  of  being 
heard,  of  which  he  has  declined  to  avail  himself.  There 
IB  no  end,  therefore,  to  be  gained,  by  sending  the  case 
Bgein  before  the  council  for  the  facts  to  be  ascertained. 
I  think  that  we  have  no  right  to  interfere  with  their 
determination,  founded,  as  we  must  assume  it  to  have 
been,  upon  sufficient  evidence,  unless  they  had  no  juris- 
diction at  all.  In  my  opinion,  however,  they  had  juris- 
diction. Sect  15  of  the  Act  gives  an  absolute  right  to 
persons  possessed  of  certain  qualifications,  to  be  registered 
as  medical  practitioners  by  the  registrar  on  payment 
of  specified  fees  and  production  of  evidence  of  their 
qualifications.     Then  sect  26  empowers  the  council 
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to  erase  frum  the  register  any  entry  proved  to  their 
satisfaction  to  have  been  frandalently  or  incorrectly 
made.  It  is  clear  that  this  erasore  may  be  made  on 
the  application  of  a  third  party ;  and  equally  dear  that 
the  operation  of  the  enactment  is  not  restricted  to  cases 
m  which  the  entry  was  made,  under  sect.  15,  by  the 
registrar.  There  is  no  reason  why  sect  26  should  be 
restricted  to  such  cases,  any  more  than  sect.  29  is^  or 
than  sect.  39  is,  which  makes  it  a  misdemeanour  in  any 
person  to  *' wilfully  procure  or  attempt  to  procure  him« 
self  to  be  registered  under*'  the  "  Act,**  by  false  or  fraudu- 
lent representations.  These  sections  must  all  apply  to 
every  registration,  whether  under  sect.  1 5  or  under  sect.  46. 
There  is,  indeed,  greater  reason  for  their  application  to 
registrations  of  the  latter  than  to  those  of  the  former 
description;  inasmuch  as  the  council,  by  whose  special 
dispensation  the  registration  may,  under  sect.  46,  take 
place,  are  more  likely  to  be  exposed  to  deception  than 
the  registrar,  who  registers  applicants  under  sect.  15. 
I  also  think  that  the  case  falls  within  the  scope  of  the 
29th  section.  Medical  practitioners  are  not  amenable 
to  the  jurisdiction  of  the  council,  under  that  section, 
until  they  have  been  registered.  But  if,  at  the  timo.  of 
their  conviction  for  an  oflence,  or  of  their  adjudication 
by  the  council  to  have  been  guilty  of  infamous  pro- 
fessional conduct,  they  are  registered,  the  section 
applies,  and  it  is  immaterial  at  what  time  the  offence  or 
misccmduct,  respectively,  may  have  been  committed. 
It  is  said  that  this  construction  makes  the  Act  retro- 
spective. It  does  so  to  a  certain  extent,  but  not  in  the 
general  sense  in  which  the  rule  against  giving  a  retro- 
spective operation  to  statutes  is  understood. 
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Hill  J,  I  am  of  the  same  opinion.  On  the  first 
point  I  entirely  agree  with  my  Brother  Cromptan.  The 
granting  of  a  mandamus  is  to  some  extent  discretionary 
with  the  Coart;  and  I  am  clearly  of  opinion  that, 
under  the  circumstances  of  the  present  case,  we  ought 
not  to  interfere.  The  facts  are,  that  Mr.  Organ^  haying 
been  put  upon  the  register  by  a  special  order  of  the 
council  under  sect.  46  of  the  Act,  and  having  tnbse- 
quently  been  removed  from  it  without  a  hearing,  obtained 
from  thb  Court  a  rule  for  a  mandamus  to  tbe  council  to 
restore  him  on  that  ground.  This  was,  in  effect,  a  rule 
calling  upon  the  council  to  hear  his  defence.  They, 
^accordingly,  in  obedience  to  the  rule,  restored  him,  and 
called  upon  him  to  answer  certain  specific  chaiges,  with 
a  view  to  a  decision  whether  his  name  ought  not  to  be 
erased  from  the  register.  The  council  tfoving  afterwards 
refused,  as  they  had  a  right  to  do,  his  application  to  be 
heard  by  counsel,  he  attended  before  them  at  the  hearing 
of  the  chaiges,  and  said  nothing  in  defence,  contenting 
himself  with  merely  disputing  the  coonciPs  jurisdiction. 
The  council  then  found  two  facts  proved;  first,  that  he 
had  obtained  his  regbtration  fraudulently ;  and,  secondly, 
that  he  had  been  guilty  of  infamous  professional  conduct. 
The  first  fact  justified  bis  removal  firom  the  register 
under  sect.  26,  the  second  under  sect.  29 ;  and  the 
council  were  acting  within  their  jurisdiction  in  erasing 
his  name,  if  either  of  those  sections  apply.  I  am  of 
opinion  that  both  those  sections  do  apply.  The  scope 
and  object  of  the  Act  is  dear.  Sect  16  gives  an 
absolute  right  to  all  persons  possessing  certain  qualifica- 
tions to  be  placed  on  the  reg^ter  by  the  registrar. 
Sect  17  entitles  all  persons  who  were  actually  practising 
medicine  in  England  before  1st  August^  1615,  to  the 
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same  advantage.  Sect  46  empowers  the  general  eooncil 
to  dispense  by  special  orders  with  the  proYisions  o(  and 
with  regulations  made  under,  the  Act,  in  favour  of 
certain  specified  classes  of  practitioners.  The  present 
applicant,  Mr.  Organ^  was  registered  in  parsoance  of  an 
order  of  the  council  under  sect.  46;  and  it  has  been 
argued  on  his  behalf,  that  the  second  clause  of  sect.  26 
does  <iot  apply  to  such  a  registration,  but  only  to 
registrations  by  the  registrar.  I  think,  however,  that 
that  clause,  equally  with  sect.  39,  the  language  of  both 
being  equally  general,  must  be  read  as  applying  to  the 
case  of  every  registered  practitioner,  whether  he  be 
registered  under  sects.  15  or  17,  or  under  sect  46.  If 
it  be  necessary  to  give  an  opinion  with  respect  to 
sect  29,  I  should  say  that  that  section  also  applies. 
The  first  clause  of  that  section  applies,  if  the  conviction 
of  an  offender  takes  place  after  his  registration,  although 
for  an  offence  committed  before  it;  and  in  like  manner 
the  second  clause  applies,  if  the  council  adjudge  a  man 
to  have  been  guilty  of  infamous  professional  conduct 
before  his  registration,  provided  that  the  adjudication 
be  after  it.  The  decision  of  thb  point,  however,  is 
not  absolutely  necessaiy,  the  first  ground  being  suffi- 
cient to  dispose  of  the  case:  but  I  think  it  righ^  not- 
withstanding, not  to  withhold  the  strong  opinion  which 
I  entertain  upon  it. 

Bule  discharged,  with  costs. 
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Dixon  affatnst  Fawcus.  j^^'22d. 

THE  first  count  of  the  declaration  stated  that  plain-  Bedaration, 
'^    ^        for  that,  plain- 
tiiF.  who,  before  and  at  the  time  of  the  committiniE  tiff  having 
^      ^   /  .  .     r^  ..  ^       .     r  agreed  wTth 

by  defendant  of  the  wrongful  acts  thereinafter  men-  defendant  to 

make  for  and 
tioned,  was  a  manufacturer  of,  and  carried  on  the  busi-  sell  to  him 

ness   of  nianufiEu:turing  and  selling,  fire  bricks^  at  the  n^ked  as 

request  of  defendant  agreed  with  defendant  that  he,  n^htdSect 

plaintiff,  would  manufacture  and  sell  and  deliver  divers  ^l^^^y 

large  quantities  of  fire  bricks  to  defendant,  at  or  for  deeeitfaU;jr 

"      ^  ^  and  injunonsl  J 

certain  prices  to  be  paid  to  plaintiff  by  defendant  for  the  directed  plain- 
same;  and  that  all  fire  bricks  supplied  by  plaintiff  to  them  with  the 
defendant  should  be  marked  in  such  manner  as  defend-  defendant  ' 
ant  might  direct.     That,  after  the  making  of  the  said  knowkig,  and 
agreement,  defendant  wrongfully,  deceitfully  and  inju-  Jn^"]^"'^ 
riously,  and  contrary  to  his  duty  in  that  behalf,  directed  ^/^  ^^ 

that  divers  fire  bricks,  to  be   manufactured,  sold  and  that  name  aa 

a  mark  on 
delivered  by  plaintiff  to  defendant  in  pursuance  of  the  bricks  made 

.  and  sold  by 

said  agreement,  should  be  marked  with  the  word  or  him,  to  dis- 

name  " Ramsay ^^  defendant  then  well  knowing,  as  the  fi^S^du™ 

made  and 
sold  hy  other 
pvsons;  and  that  plaintiff,  br  so  marking  the  brieka  to  be  made  for  defendant,  would 
become  liable  to  legal  proceedungs  for  damages  at  the  soit  of  R.,  and  to  be  restrained  by 
iojnnction  from  makiiur  any  more  of  such  bricks.  That  pUinttl^  in  ignorance  of  the 
consequences,  and  of  ^.'s  rights,  marked  the  bricks  as  directed  by  defendant^  and 
delirered  them  to  him.  That  R.  thereupon  filed  a  bill  in  Chanceiy  against  plaintiff  for 
an  injunction,  an  account  of  the  profit^  made  by  plaintiff  from  the  bricks,  and  a  decree 
^at  plaintiff  should  pay  the  amount  thereof  to  i?.  That  plaintiff  thereupon  oompromised 
such  suit  by  paying  it.  a  large  sum  of  money  for  his  diunages,  costs  and  expenses,  and 
WM  also  compelled  to  pay  large  simis  of  money  for  the  costs  of  his  own  necessary  defence 
to  the  suit. 

Bemuirer.    Joinder  in  demurrer. 

Held,  that  the  dedara^n  disdosed  a  p>od  eause  of  action,  on  the  ffround  that  plaintiff, 
though  innocent  of  finiid  in  counterfeiting  i7.'s  mark,  was  nerertheless  liable  in  equi^ 
to  the  suit  for  haying  in  foct  counterfeited  it :  and  semble  also  on  the  ground  that,  the 
natural  consequence  of  defendant's  act  being  to  plunge  plaintiff  into  the  Chancery  suit» 
and  thereby  to  cause  him  to  incur  costs  and  exfHBnses,  plaintiff,  whether  or  not  he  was 
liable  to  the  8ait»  had  a  good  cause  of  action  against  defendant  to  recover  the  damftges 
w  sustained. 


538  HILARY  TERM. 

1861.       &ct  was,  that  George  HeppeU  Ramsay^  before  and  at  the 
Dixos       time  mentioned  aforesaid^  had  been  and  was  a  manu- 
Fawovi.      fecturer  of  fire  bricks,  and  had  been  and  was  accustomed 
to  manufacture    and   sell^  and    did  in  fact  manufac- 
ture and  sell,  fire  bricks  marked  with  the  name    or 
word  **Bam$ayj^  in   order   to  indicate   that   the   fire 
bricks  by  the  said  G,  H.  Bameay  manufactured  and 
sold  were  fire  bricks  manufactured  and  sold  by  him; 
and  also  to  distinguish  the  fire  bricks  so  manufactured 
and  sold  by  him  from  fire  bricks  manufactured  and  sold 
by  other  persons.     That,  at  the  time  when  defendant 
directed  plaintiff  to  mark  in  manner  aforesaid  fire  bricks 
so  to  be  manufactured,  sold  and  delivered  by  plaintiflf  to 
defendant  as  aforesaid,  defendant  well  knew,  as  the  fact 
was,  that  such  fire  bricks,  when  so  marked,  sold  and 
delivered  by  plaintiff  to  defendant,  would  counterfeit, 
imitate  and  resemble  fire  bricks  manufactured,  marked 
and  sold  by  the  said  G.  H.  Rameay^  in  manner  afore- 
said; and  that  plaintiff,  by  manufacturing  and  marking 
such  fire  bricks  in  manner  aforesaid,  and  selling  and 
delivering  the  same  to  defendant,  would  render  himself 
liable  to  have  legal  proceedings  taken  against  him,  at  the 
suit  of  the  said  G.  H.  Ramsay^  to  recover  damages 
against  him  for  so  manufacturing,  marking  and  selling 
such  fire  bricks;  and  also  for  the  said  G.  H.  Ranuay  to 
obta;in  an  injunction  against   the  manufacturing   and 
selling  of  fire  bricks  marked  in  manner  aforesaid  by 
plaintiff;  and  also  liable  to  pay  the  amount  of  such 
damages  as  aforesdd  to  the  said  G.  H.  Ramsay.     And 
defendant  then  wrongfully  and  fraudulently  intended 
that  the  said  fire  bricks  which  he  so  directed  plaintiff  to 
manufacture  and  mark  in  manner  aforesaid,  and  deliver 
to  defendant  as  aforesaid,  should,  in  fact,  when  manu- 


▼. 
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bctuxed  and  mariLed,  and  sold  and  delivered  to  defend-  ]3gi^ 
an^  .coonterieit,  imitate  and  resemble  fire  bricks  so  j^ixoii 
manofectured^  marked  and  sold  by  the  said  George 
Heppeil  BamMojf  as  aforesaid ;  so  that  defendant  might 
and  should  be  enabled^  wrongfully  and  fraudulently,  to 
sell  the  said  fire  bricks* so  to  be  by  plaintiff  manu- 
fectured,  and  marked  and  sold  and  delivered  to  defend- 
ant, as  and  for  fire  bricks  manufactured  by  the  said 
G.  H.  BamMoy.  That  plaintiff,  being  ignorant  of  the 
said  manufacture,  marking  and  sale  of  fire  bricks 
by  the  said  G.  H.  Bamsay  as  aforesaid,  and  being 
also  ignorant  that  the  manufacturing  and  marking  of 
fire  bricks  in  pursuance  of  and  according  to  the  said 
direction  of  defendant,  and  the  selling  of  such  fire 
bricks  to  defendant,  would  be  wrongful,  or  would  render 
plaintiff  liable  to  such  legal  proceedings  and  to  pay 
such  damages  as  aforesaid,  did,  in  pursuance  of  and 
according  to  the  said  direction  of  defendant,  manufacture 
divers  laif;e  numbers  of  fire  bricks  for  defendant,  and 
to  be  sold  and  delivered  by  plaintiff  to  defendant,  in 
pmsnance  of  the  said  agreement;  and  plaintiff,  being 
so  ignorant  as  aforesaid,  did,  in  pursuance  of  the  said 
direction  of  defendant,  mark  each  of  the  same  fire 
bricks,  by  him  so  manufectured,  with  the  said  name  or 
word  "  Bamsay  ;**  and  such  fire  bricks,  by  plaintiff  so 
manufactured  and  marked  in  pursuance  of  the  said 
directions  of  defendant,  did  in  fact  counterfeit,  imitate 
and  resemble  fire  bricks  by  the  said  G.  A  Bamsay 
manufactured  and  marked  and  sold  as  aforesaid.  That 
plaintiff,  being  so  ignorant  as  aforesaid,  did  sell  and 
deliver  to  defendant  divers  laif;e  quantities  of  the  said 
fire  bricks  by  him,  plaintiff,  so  manufactured  and  marked 
as  aforesaid.    That,  by  reason  and  means  of  the  afore- 
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1861.  8aid  wrongful  acts  of  defendantt  and  the  seyera  premises 
Djjtoji  aforesaid,  and  by  reason  of  plaintiff  acting  in  manner 
Fawcui.  aforesaid,  at  the  request  and  by  the  direction  of 
defendant,  and  not  otherwise,  he,  plaintiff,  by  manofkc- 
turing  and  marking  6re  bricks  in  manner  aforesaid,  and 
selling  and  delivering  such  6l*e  bricks  to  defendant  as 
aforesaid,  became  and  was  liable  to  have  legal  proceedings 
taken  against  him  by  and  at  the  suit  of  the  said  G.  H. 
Ramsay i  to  recover  damages  agunst  plaintiff  for  and  hj 
reason  of  plaintiff  so  manufacturing  and  marking  the 
said  fire  bricks  in  manner  aforesaid,  and  selling  and 
delivering  the  same  bricks,  so  marked,  to  defendant  as 
aforesaid ;  and  also  for  the  said  (7.  H»  Ramsay  to  obtain 
an  injunction  against  the  mamifactnring  and  selling  of 
fire  bricks  marked  in  manner  aforesaid ;  and  also  liable 
to  pay  the  amount  of  such  damages  as  aforesaid  to  the 
said  G.  H,  Ramsay.  That  afterwards,  and  afier  plain- 
tiff had  delvered  divers  of  the  said  fire  bricks  by  him 
manufactured  and  marked  and  sold  to  defendant  as 
aforesaid,  and  whilst  plaintiff  had  in  his  possession  some 
others  oF  the  fire  bricks  by  him  so  manufactured  and 
marked,  in  pursuance  of  the  said  direction  of  defendant 
as  aforesaid,  the  said  G.  H.  Ramsay  filed  his  bill  of 
complaint  in  the  Court  of  Chancery,  praying  that 
plaintiff  might  be  restrained  by  the  perpetual  injunctioni 
aqd  in  the  meantime  by  the  order  and  injunction,  of  the 
said  Court,  from  stamping  or  marking,  or  causing  or 
allowing  to  be  stamped  or  marked,  any  fire  bricks 
manufactured  by  or  for  him  with  the  name  or  mark 
"  Ramsay y  or  with  any  other  name  or  mark  so  contrived 
or  expressed  as  by  colourable  imitation  or  otherwise  to 
rejiresent  the  fire  bricks  manufactured  by  plaintiff  to  be 
the  same  as  the  fire  bricks  manqfactured  by  the  said 
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or  procuring  to  be  sold,  or  otherwise  parting  with  or        Dixra 

disposing  of,  any  fire  bricks  heretofore  manufactured  by      Fawovs. 

or  for  plaintiff,  and  stamped  or  marked  with  the  said 

name  or  mark  **  Ramsay/'  or  with  any  such  other  name 

or  mark  as  aforesaid ;   and  also  that  an  account  might 

be  taken  of  all  fire  bricks  theretofore  manufactured  and 

sold  by  plaintiff  with  the  said  name  or  mark  *'  Ramsay^ 

stamped  thereon,  and  of  thegoios  and  profits  made  thereby 

by  plaintiff;  and  that  plaintiff  might  be  decreed  to  pay  to 

the  said  G.  H.  iZao»ay  the  amount  of  such  gains  and  profits. 

That  thereupon,  and  in  order  to  obtain  a  settlement 

and  compromise  of  the  claim  of  the  said  G.  B..Ram$ay 

against  him  in  the  said  suit,  for  such  gains  and  profits 

as  aforesaid,  and  to  satisfy  the  clum  of  the  said  G.  H. 

Ramtay  for  hb   costs  and  expenses  in  the  said  suit, 

plaintiff  was  compelled  to  pay  and  did  pay  to  the  said 

G,  H.  Ramsay  a  large  sum  of  money,  to  wit,  160/. ; 

and  was  also  compelled  to  pay,  and  did  pay,  divers  sums 

of  money  for  and  in  payment  and  satisfaction  of  the 

costs  and  charges  of  plaintiff  da  an443>oat  his  nece^^ary 

defence  in  the  said  suit  in  the  said  <3ourt  of  Chancery, 

amounting  in  the  whole  to  a  large  sum,  to  wit,  50JL 

The  second  count  was  to  a  similar  effect,  differing 
only  in  averring  that  defendant  knew  that  the  name 
^' Ramsay^  was  a  mark  used  by  some  person  or  persons, 
other  than  plaintiff  or  defendant,  as  a  trade  mark  for 
fire  bricks  manufactured  and  sold  by  such  other  person 
or  persons. 

Demurrers  to  both  counts.    Joinders  in  demurrer. 

Manisty,  in  support  of  the  demurrers.     The  declara- 
tion discloses  no  cause  of  action.     The  now  plaintiff 
VOL.  m.  2  m  b.  &  b. 
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1861.  haying  innocently  counterfeited  Ramsay^s  trade  mark, 
Dj^^jj^  was  not  liable  to  be  sued  by  Bamaay  on  that  account, 
P^^*  either  at  law  or  in  equity.     Fraud  on  the  part  of  the 

defendant  is  the  foundation  of  a  suit  in  equity,  no  less 
than  of  an  action  at  law,  for  imitating  the  trade  marie 
of  another.     Ramsay^s  bill  in  equity  ought,  thereforei 
to  have  been  filed  against  the  present  defendant  instead 
of  against  the  now  plaintiff,  his  innocent  agent,  who 
consequently  was  a  mere  Yolunteer  in  paying  money 
to  compromise  a  suit  to  which  he  was  not  liable.    Crauh 
shay  V.  Thompson  (a)  ^  SykesY.  Sykes{b)  and  Rodgers  v. 
NowilKc)  shew   that  a  fraudulent    intention   by   the 
defendant  to  imitate  the  plaintiff's  trade  mark  is  of  the 
gist  of  an  action  for  such  imitation.     Again,  the  decla- 
ration does  not  shew  any  damage  naturally  arising  from 
the  defendant's  direction  to  the  now  plaintiff  to  put  the 
name  ^*  Bamsay**  on  the  bricks.     \WighJtmicaii  J.  It  ap- 
pears that  the  natural  consequence  of  the  plaintiff^ 
acting  on  that  direction  was  to  involve  him  in  a  Chan- 
cery suit.     Moreover,  after  notice  from  Ramsay,  the 
plaintiff  could  not  sell  the  bricks  any  longer.     Cranqh 
tan  J.    Whatever  difficulty  there  may  be  in  assessing  the 
amount  of  the  damage,  it  is  clear  that  the  declaration 
sufficiently  discloses  damage  sustained  by  the  plaintiff  in 
consequence  of  the  deception  practised  upon  him  by  the 
defendant.]     The  plaintiff  has  his  remedy  against  the 
defendant,  upon  the  contract,  as  to  all  bricks  manufieu;- 
tured  for  him,  Ramsay  s  notice  notwithstanding.    [HiU 
J.    Are  you  well   founded  in  saying  that  a  Court  of 
equity  will  not  grant  an  injunction  to  restrain  the  use  of 
another  person's  trade  mark,  although  it  be  innocent? 

(«)  iM,fG.m.  (&)8^.#a541. 

(c)  6  a  B.  109. 
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In  Drmorjf  m  The  Law  and  Practice  ef  Injunctions^        1661. 

Sapplement,  Part  ii.,  c.  iv.,  p,  63,  the  principle  upon        pi^ov 

which  injanctioos  are  granted  to  restrain  the  imitation       fawouml 

of  trade  marks  long  ezclu8i?ely  used  by  a  particular 

trader,  so  as  to  connect  his  name  or  trading  concern 

with  the  reputation  acquired  in  the  market  bj  the  goods 

bearing  the  particular  mark,  is  said  to  be  expressed  by 

Lord  Langdak  M.  R.  in  Perry  ▼.  TrueJiU  (a) ;  and  a 

passage  from  his  Lordship's  judgment  is  cited,  in  which 

he  says,  **  I  own  it  does  not  seem  to  me  that  a  man  can 

acquire  a  property  merely  in  a  name  or  mark;  but, 

whether  he  has  or  has  not  a  property  in  the  name  or  the 

mark,  I  have  no  doubt  that  another  has  not  the  right  to 

use  that  name  or  mark  for  the  purposes  of  deception, 

and  in  order  to  attract  to  himself  that  course  of  trade,  or 

that  custom,  which,  without  that  improper  act,  would 

haTe  flowed  to  the  person  who  first  used,  or  was  alone 

in^e  habit  of  using  the  particular  name  or  mark.*' 

[fiiS  J.     Does  Mr.   Drewry   refer  to  MUUngton  ▼• 

Fox  {b\  in  which  Lord  Chancellor  Cotienham  granted 

the  injunction  prayed  for,  and  said :  "  It  does  not  appear 

to  me  that  there  was  any  ficaudulent  intention  in  the 

use  of  die  marks.    That  circumstance,  however,  does 

not  deprive  the  plaintiffs  of  their  right  to  the  exclusive 

use  of  those  names ;  and  therefore** ''  the  case  is  so  made 

out  as  to  entitle  the  plaintifis  to  have  the  injunction 

made  perpetual''?]    Yes.    At  p.  55,  Mr.  Drewry  asiys, 

**  It  will  be  observed,  that,"  "  in  Perry  v.  Tru^  (a)," 

''Lord  Jjimydale  look  occasion  pointedly  to  advert  to 

the  doctrine  of  MUUngton  v.  Fox  (£),  and  to  express  his 

opinion,  that  an  exclusive  right  of  property  cannot  be 

M6&ao.e6.7a  (6)3Jfy^#O.S8a352. 
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1861.       acquired  in 'a  name  or  mark.**    Mr.  Drewry  then  cites 
Dizos       as  follows,  from  Lord  Langdale's  jadgment  (o)  :  "  The 
Fiwons.      c<uie  of  MUinffton  y.  Fox  {b)  seems  to  have  gone  this 
length,    that  the    deception    need  not  be  intentional, 
and  that  a  man,  though  not  intending  any  injury  to 
another,  shall  not  be  allowed  to  adopt  the  marks  by 
which  the  goods  of  another  are  designated,  if  the  effect 
of  adopting  them  would  be  to  prejudice  the  trade  of  siK^h 
other  person.    I  am  not  aware  that  any  previous  case 
carried  the   principle  to    that   extent**     Mr.  Drewry 
adds:  <*The  writer  believes  that  there  is  not  any  case 
since  Perry' v.    Tru^  (c)   and  Day  y.   Cro/t  ((fy 
carrying  the  principle  so    far    as    it   was  carried  in 
MiUinytan  y.  Fax  (i).**     [Hill  J.    Although,  in  Perry 
Y.  Tru^  (c),  Lord  Langdale  refused  the  injunction, 
he  by  no  means  overruled  MiUingUm  v.  Fax  (6).    Wnd^ 
march f  contril,  here  referred  to  Blqfield  v.  Payne  (e).] 
In  Farina  v.  Silverlaci  (/)  Lord  Chancellor  CVtnAooHA 
dissolved  an  injunction  which  fVaodV.C,  had  granted  (^) 
^  against  the  printing  and  sale  by  the  defendant  of  labels 
similar  to  those  in  use  by  the  plaintiff  to  designate  a 
particular  article  as  made  by  him ;  until  the  plaintiff, 
who  alleged  that  the  labels  were  used  for  a  fraudulent 
purpose,  should  have  established  his  case  by  an  action 
at  law.     [Hill  J.    In  that  case  it  was  shevm  that,  in 
Yery  many  instances,  labels  the  same  as  or  similar  to 
those  used  by  the  plaintiff  might  be  sold  for  a  legiumate 
purpose ;  and  there  was  no  proof  of  actual  fraud  by  the 

(«)6^Mv.7S.  (6)  3  Jfy/.  #  0. 338. 

(d)  Sic.:  but  should  be  Oroft  v.  Day,  7  Beav.  8i. 
(5r)  \Ka9fJ,U». 
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defeiidaot  The  Lord  Chancellor,  moreover,  differed  1861. 
from  Wood  V.  C.  rather  as  to  the  hcts  than  as  to  the  d^xoh 
law.]  The  protection,  in  equity,  of  the  right  to  the  fawgui. 
exclusive  use  of  a  trade  mark,  is  of  modem  origin.  In 
BUmehard  v.  HUl  (a)  the  plaintiff  moved  for  an  injunc- 
tion to  restrain  the  defendant  from  using  the  Mogul 
stamp  on  his  cards,  suggesting  the  sole  right  to  be  in 
the  plaintiff,  he  having  appropriated  the  stamp  to  him- 
self, conformably  to  the  charter  granted  to  The  Card 
Makerf  Company  by  King  Chearles  the  First.  Lord 
Hardwiche^  however,  refused  the  injunction,  and  said 
that  he  knew  no  instance  of  restraining  one  trader  from 
making  use  of  the  same  mark  with  another.  At  the 
present  day,  when  the  jurisdiction  of  equity  is  admitted, 
there  is  no  sufficient  reason  for  saying  that  that  Court 
will  afford  greater  protection  to  the  right  to  the  exclu- 
sive use  of  a  trade  mark  than  can  be  obtained  at  law  ; 
or  that  it  will  bold  an  innocent  counterfeiter  responsible 
for  the  infringement  of  such  a  right  Lastly,  the  costs 
mcurred  by  the  now  plaintiff,  in  the  Chancery  suit 
brought  against  him  by  Bamtat/i  are  not,  in  any  view  of 
the  case,  recoverable  as  damages  from  the  now  defend- 
ant; Maiden  v.  Fyson  (4),  Broom  v.  Hall  (c),  Col^ 
Uns  V.  Cave  {d).  [Crompion  J.  referred  to  Collen  v. 
Wright  {ey] 

Hmdmarch,  contra,  was  not  called  upon. 

(CocKBUBN  C.  J.  was  absent ;  and  Wightman  J.  left 
the  Court  before  the  close  of  the  argument.) 

(«)2J<*.481  (4)  lie.  ^.295. 

W  1C.B.2S.a.fm.  (Sj^KiN.  225. 

(e)  7  £  #  B.  301.    Judgment  affixmed  in  the  Exchequer  Chamber, 
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1861.  Crobcpton  J.    I  am  of  opinion  that  oar  jodgmenC 

j^J]^^JJ       must  be  for  the  plaintiif.    MillingUm  t.  Fox  {a),  a  case 
Fawoto.      ^  ^*  highest  atttbority,  shews  that  a  Court  of  equity  will 
grant  a  perpetual  injnnction  against  the  use,  by   one 
tradesman,  of  the  trade  marks  of  another,  although  such 
marks  have  been  so  used  in  ignorance  of  their  being  any 
person's  property,  and  under  the  belief  that  they  were 
mere  technical  terms:  the  only  doubt  expressed  by  Lord 
Cotienham  was  as  to  the  right  of  the  plaintifls  in  that 
case  to  costs.     That  decision,  though  it  has  been  ques- 
tioned in  subsequent  casesf,  has  never  been  overruled; 
and  is  binding  in  this  Court    Even  in  Farina  ▼.  Siber- 
lock  {b)  Lord  Chancellor  Cranwcrth  says,  **  Once  arrive 
at  the  point  that  the  use  of  this  label  is  an  infringement 
of  the  plaintiff's  right,  and  I  quite  agree  with  what  the 
Vice  Chancellor  has  laid  down,  for  this  Court  would 
stop  anybody  from  selling  an  article  which  should  enable 
the  perpetration  of  that  fraud,  just  as  it  would  atop  the 
use  of  the  label  itself.''    It  would  seem,  therefore,  that 
the  mere  fact  of  the  sale  by  one  person  of  an  article 
marked  with  the  trade  mark  of  another  is  suflBcient  of 
itself,  in  equity,  apart  from  the  intention  of  the  seller,  to 
constitute  fraud,  and  entitle  the  other  to  an  injuaclim, 
on  proof  (which  was  wanting  in  Farina  v.  SUoerloek  {h)) 
that  the  sale  is  an  infringement  of  the  right  of  the 
other.    Upon  the  remaining  point,  I  am  not  prepared  to 
say  that,  if  the  natural  consequence  of  the  defendant's 
acts  has  been  to  plunge  the  now  plaintiff  into  aChanoeiy 
suit,  the  latter  may  not  recover  against  the  former,  as 
damages  in  an  action  at  law,  the  costs  of  that  suit,  what- 
ever the  result  of  it  might  have  been. 

Hill  J.  I  am  of  the  same  opinion.  The  iacts  allied 
(a)  3i0r^#  Or.38&  (b)  e  Jk  O.  M.  f  Q,  21L  281 
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in  the  declaration,  which  must  be  taken  to  be  true,  are       1861. 
that  the  defendant,  having  employed  the  plaintiff  to       dixoii 
make  bricks  for  him,  knowingly  directed  the  plaintiff  to      fj^^Q^j^ 
mark  these  bricks  with  the  trade  mark  of  another  person ; 
that  the  plaintiff,  acting  innocendy  and  in  ignorance  of 
the  rights  of  that  person,  complied  with  the  direction ; 
and  that  that  person,  Ramsay^  thereupon  filed  a  bill  in 
Chancery  for  an  injunction  against  the  plaintiff,  who 
compromised  the  suit  at  a  heavy  expense,  to  recover 
which,  as  damages  firom  the  defendant,  he  now  brings 
this  action.    I  am  of  opinion,  upon  these  facts,  that  the 
plaintiff  is  entitled  to  recover.    MiUingUm  v.  Fox  (a), 
which^  however  much  it  may  have  been  questioned,  has 
not  been  overruled,  is  a  direct  authority  that  the  plaintiff 
was  liable  to  the  suit  in  equity ;  though  he  had  counter- 
feited Bamsaj^s  trade  mark  innocently.    Moreover,  the 
,  case  of  Farina  v.  SUoerlock  (b)  appears  rather  to  support 
than  to  contravene  that  decision.  Lord  Chancellor  Cran^ 
worthy  in  that  case,  differed  from  Wood  V.  C.  rather  as 
to  the  facts  than  as  to  the  law.     He  says  (c),  *'  I  appre- 
hend that  the  law  is  perfectly  clear,  that  any  one,  who 
has  adopted  a  particular  mode  of  designating  his  parti- 
cular manufacture, 'has  a  right  to  say,  not  that  other 
persons  shall  not  sell  exactly  the  same  article,  better  or 
worse,  or  an  article  looking  exacdy  like  it,  but  that  they 
shall  not  sell  it  in  such  a  way  as  to  steal  (so  to  call  it) 
his  trade  mark,  and  make  purchasers  believe  that  it  is 
the  manufacture  to  which  the  trade  mark  was  originally 
applied.**    ''  What,  however,  appears  to  me  to  be  really 
in  dispute  in  this  case  is,  the  fact,  whether  or  not  it  is 
true  that  there  are  a  great  number  of  persons  who  may 
Intimately  purchase    and  do  ordinarily  legitimately 

(ii)3  3ry(.#a'.338.  (h)  ^  Ik  Q,  M.  i  G.  214. 

(e)^JkQ.3f.iQ.  219. 222. 
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1861.       purchase  the  labels  in  question,  because  if  there  are,  I 
Dixoa       confess  that  then  I  cannot  concur  in  the  decree  whicb 
Fawoot,      ^  ^^^  made  bj  the  Vice  Chancellor.    Once  arrire 
at  the  point  that  the  use  of  this  label  b  an  infringe- 
ment of  the  plaintiff's  righ^  and  I  quite  agree  with 
what  the  Vice  Chancellor  has  laid  down,  for  this  Court 
would  stop  anjbodj  from  selling  an  article  which  should 
enable  the  perpetration  of  that  fraud,  just  as  it  would 
stop  the  use  of  the  label  it8el£*'    The  bill  in  that  case 
stated  that  the  defendant  had  printed  and  sold  labels, 
being  either   copies  of  or   onlj  colourably  differing 
from  those  which  the  plaintiff  had  invented  and  used 
for  the  purpose  of  distinguishing  his  Eau  de  Cologme 
from  that  of  others ;   that  thereby  great  quantities  of 
spurious  Eau  de  Cologne,  made  to  resemble  the  plain- 
tiff's, had  been  sold  as  the  plaintiff's ;  and  that  thereby 
the  plaintiff  had  been  greatly  injured.     There  was  no 
allegation,  however,  that  the  defendant  bad  fraudulently 
sold  the  labels;  the  observations^  therefore,  of  the  Lord 
Chancellor  must  be  taken  as  an  expression   of  his 
opinion  that  the  defendant,  though  he  had  sold  them 
innocently^  would  have  been  responsible  if  it  had  been 
proved  that  the  sale  was  an  infringement  of  the  plain^ 
tiff's  right.     Upon  this  ground,  therefore,  our  judgment 
must  be  for  the  now  plaintiff.     But  I  also  agree  with 
my  Brother  Crompton,  that,  if  the  natural  consequence 
of  the  defendant's  acts  was  (as  it  evidently  was)  to 
plunge  the  plaintiff  into  a  Chancery  suit,  .and  thereby 
to  incur  costs  and  expenses,  the  plaintiff  has  a  good 
cause  of  action  against  the  defendant,  to  recover  those 
costs  and  expenses  as  damages,  whatever  the  result  of 
the  suit  in  question  might  have  been. 

Judgment  for  the  plaintiff  (a), 
(a).  See  Burden  ?.  Hilla,  2l&  Beav,  2H.  Burffeu  y.  Hatefy,  26  B§a9, 249. 
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Davibs,  appellant,  against  The  Right  Honourable  WiAu*dag. 
RiCHABD,  Baron  Bebwick,  respondent. 

r^  ASE  stated  by  justices  of  the  county  of  Sabp^  under  S*g^^  0. 4. 

8tou20&21  Ftt?«.c,43.  yact/'^That 

ifanytervant 

On  29th  Jtcavi^  I860,  an  information  nas  laid  by  inhuBbandiy^ 
Ikiiry  27ttn4  as  agent  for  the  respondent,  charging  that  tract  with  an/ 
the  appellant,  on  17th  Jamtaryt  1859,  contracted  with  S^  Um" 
the  said  Henry  Burd,  as  such  agent,  to  serve  the  respon-  o/SmlSriSt 
dent,  in  the  capacity  and  employment  of  a  senrant  in  ^?^^**^f^ 
husbandry,  for  the  term  of  one  year  fix)m  Ist  February^  tared intosndi 

1859,  and  so  on  from  year  to  year,  subject  to  a  month's  *'  be  gdlty  of 
'  .  any"  "mMcon- 

notice  to  determine  such  seryice  at  any  time,  at  the  duet  or  mis- 
wages  of  1/.  6s.  per  week ;    and  that  the  appellant,  the  execution" 
baying  entered  on  such  service,  and  before  the  term  of  J^  may'be**^ 
his  contract  was  completed,  was,  on  23rd  August  last,  j^^^^/ 
guilty  of  misconduct  in  unlawfully  refusing  to  obey  the  g"^  ^^n 

onler  of  the  respondent,  viz.,  to  go  through  the  whole  recdon,  with 

hard  labour. 
of  the  catde  stock  under  his  charge  (on  a  certain  farm     Appellant 

at  CronhhiUt  in  the  county  of  Salop^  where  the  appel-  byro^n^nt 

lant  was  employed),  so  as  to  enable  one  JVatkins  tnicUiy  the' 

terma  of  which 
appellant  was 
to  keep  the  general  acoounta  belonging  to  a  fium  of  respondent^  to  wei^  out  food  for 
cattle,  to  set  the  men  to  work,  to  lend  a  hand  to  anything  if  wanted,  and  in  all  things  to 
cany  ont  the  orders  of  respondent  Appellant  entered  npon  the  employment,  and,  in 
the  eonrse  of  it,  was  ordered  by  respondent  to  fp  thronj^h  the  whole  of  the  cattle  stock 
mider  appellant's  charge  on  the  farm,  and  to  giTO  particnlars  of  all  the  animals  which 
had  died  under  his  care,  and  of  all  bullings  and  calvings  which  had  taken  place.  Appel- 
lant, having  refused  to  obc^  this  order,  was  summoned  before,  and  oonvicted  by,  justices^ 
under  the  abore  enactment,  for  such  refusal 

On  appeal  against  this  conviction,  held  that  it  was  bad.  Firsts  because  appellant  wan 
not  a  senrant  in  husbandry ;  secondly,  because,  assunung  that  he  was  such  a  servant,  he 
had  not  been  guilty  of  any  misconduct  or  misdemeanour  in  the  execution  of  his  oontnct 
to  sarre  in  that  capacity. 
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1861.        ^o  identify  and  mark  the  animals ;  and  to  gi?e  also  pard- 
P^^jjj,  '    culars  of  all  that  had  died  under  his  care,  as  well  as  the 
J^        buUings  and  calvings,  whether  dead  or  alive. 
BiBwicK.         On  1st  September,  1860^  the  appellant  appeared  on 
summons  to  answer  the  said  information  before    the 
justices.     By  the  evidence  of  the  said  Henry  Burd, 
who  was  then  examined  as  a  witness  on  behalf  of  the 
respondent,  it  was  proved^  amongst  other  things,   that 
the  terms  of  the  said  contract  were  that  the  appelluit 
should  keep  the  general    accounts  belonging  to  the 
farm  at   Crenkhill;  should  weigh  out  food  for  cattle, 
and  set  the  men  to  work  ;  should  lend  a  hand  to  any- 
thing if  wanted ;  and,  especially,  should  in  all  things 
carry  out  the  orders  of  the  respondent.    That,  on  23rd 
AuguMtf  1860,  the  said  Henry  Burd  conveyed  an  order 
written  by  the  respondent  and  addressed  to  the  appellant, 
in  the  terms  set  forth  in  the  information ;  that  he  ex- 
plained to  the  appellant  the  nature  of  the  order,  and 
handed  him  the  paper ;  and  that  the  appellant  threw 
back  the  paper,  stating  that  he  would  not  give  the  infor- 
mation until  something  was  cleared  up,  referring  to  a 
notice,  which  had  appeared  in  the  Shrewsbury  papers^ 
that  the  appelhint  was  not  authorixed  to  receive  moneys 
on  behalf  of  the  respondent.    That  the  appellant  ad- 
mitted that  he  had  the  information  required,  partly  in  a 
book  and  partly  in  his  head.    That  the  appellant  had 
not  any  book  belonging  to  the  respondent,  nor  was  he 
engaged  to  keep  a  herd  book ;  but  that  it  was,  in  witness's 
opinion,  part  of  the  duty  of  a  bailiff  to  do  so. 

The  appellant  was  thereupon  convicted  by  the  jusdces 
under  stat.  4  (7. 4.  c.  34.  s.  3.,  and  was  adjudged  to  be 
committed  to  the  House  of  Correction,  with  hard  labour, 
for  twenty-one  days;  and  a  proportionable  part  of  his 
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wages  (if  any)  during  the  time  he  should  be  so  confined        1861. 
was  ordered  to  be  aliated.  0atiwi 

The  grounds  of  the  conviction  were,  that  the  appellant         ^^ 
was  m  servant  in  husbandry,  and  that  the  act  of  disobe*     Bibwick. 
dience  complained  of  was  a  misconduct  or  misdemeanour 
in  the  execution  of  his  contract,  within  the  meaning  of 
Stat.  4  Cr.  4.C.  34.  s.  3. 

The  questions  for  the  opinion  of  the  Court  were : 
First,  whether  the  appellant  was  a  servant  in  husbandry, 
within  the  meaning  of  the  said  statute:  Secondly, 
whether  the  act  of  disobedience  compliuned  of  was  such 
a  misconduct  or  misdemeanour  in  the  execution  of  his 
contract  as  is  contemplated  by  the  said  statute. 

Bapdlt  for  the  respondent  The  conviction  was  right 
Sut  4  O.  4.  c.  34.  s.  3.  enacts  ^That  if  any  servant  in 
husbandry,  or  any  artificer,  calico  printer,  handicrafts- 
man, miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer  or  other  person  shall  contract  with  any  person 
or  persons  whomsoever,  to  serve  him,  her  or  them  for 
any  time  or  times  whatsoever,  or  in  any  other  manner, 
and'*  << having  entered  into  such  service  shalP  **he 
guilty  of  any*  **  misconduct  or  misdemeanour  in  the  exe- 
cution" of  his  contract,  he  shall  be  subject  to  conviction. 
Now,  first,  the  appellant  was  a  servant  in  husbandry, 
within  the  meaning  of  this  enactment  His  duties  were 
not  restricted  to  keeping  the  general  accounts  belonging 
to  the  respondent's  farm,  but  it  was  his  business,  also,  to 
weigh  out  food  for  cattle,  set  the  men  to  work,  attend  to 
anything  if  wanted,  And  in  all  things  carry  out  the 
respondent's  orders.  The  expression  **  servant  in  hus- 
bandry," in  the  statute,  does  not  refer  merely  to  penons 
engaged  in  tilling  and  sowing  land,  ur  in  other  manual 
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Davxks 

LoW 
BnwioK. 


acts  connected  with  the  production  of  crops;  but  in<« 
eludes  all  senrants  employed  upon  a  farm,  who  are,  by 
the  terms  of  their  contract  of  service,  bound  to  make 
themselves  useful  in  its  management  In  IMky  v. 
Elwin{a)  it  was  not  disputed  that  the  plaintiff,  a 
waggoner^  was  amenable  to  the  jurisdiction  of  justices 
under  the  statute,  as  a  servant  in  husbandry.  The 
statute  has  always  received  a  liberal  interpretation. 
Thus,  in  Ex  parte  Ormrod(b),  WUUam  J.  held  that  a 
person  who  had  contracted  to  serve  a  firm  of  calico 
printers  as  a  designer,  for  a  term  of  yeara,  was  an  **  arti- 
ficer** within  the  meaning  of  the  Act.  His  Lordship,  in 
giving  judgment,  said:  "I  pannot  conceive  that  the 
word  'artificer'  only  applies  to  persons  engaged  in  such 
occupations  as  require  merely  manual  labour.  The 
party  who  makes  this  application  to  the  Court,  himself 
states  that  he  is  a  *  pattern  designer,'  a  person  in  fact 
who  makes  the  drawing  of  the  pattern^  which  is  then 
engraved  on  the  printing  rollers,  and  subsequently  trans-^ 
ferred  in  colours  to  the  fabric  itself.  He  is,  therefore^ 
.  the  party  who  sets  all  in  motion.  He  contributes  in  the 
most  material  degree  to  this  branch  of  manufacture,  the 
printing  of  calico,  and  may,  therefore,  I  think,  be  pro- 
perly included  under  the  term  *  artificer.'"  In  Bowers  v. 
Lovekin  (c)  this  Court  put  an  equally  wide  construction 
on  the  same  word  *^  artificer,"  as  used  in  The  Truck  Act, 
1  &  2  JV.4.C.  37.;  holding  that  butty  colliers,  who  get 
the  produce  of  a  mine  at  so  much  a  yard,  and  employ 
others  under  them  to  increase  the  quantity,  are  artificers, 
within  the  meaning  of  that  Act,  because  they  must  work 
personally^  and  are  treated  as  workmen.    Secondly,  the 

(a)  11  Q.  B.  742.  (h)  1  ]><ml  #  L.  825. 828. 

(c)  6  J&  #  A  684. 
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appellant  was  guilty  of  misconduct  or  misdemeanour  in 
the  execution  of  bis  contract,  within  the  meaning  of 
Stat  4  G.  4.  c.  34.  $.  3.,  by  refusing  to  obey  the  order 
to  go  through  the  stock  and  give  parliculars  of  its  in- 
crease or  decrease  while  under  his  care.  By  the  terms 
of  his  contract  he  was  to  lend  a  hand  to  anything,  if 
wanted,  on  the  farm,  which  was  a  breeding  farm ;  and 
it  was  most  essential  to  the  respondent's  interests  that 
an  account  should  be  taken  of  the  stock  upon  it,  from 
time  to  time. 


J861. 


Lck 
BsawiOK. 


Htiddleston,  contril.  First,  the  appellant  was  not  a 
servant  in  husbandry  witbin  the  statute.  In  JUlky  v. 
Elwin  (a)  the  plaintiff,  though  he  was  engaged  as  a 
waggoner,  during  the  harvest  worked  in  the  harvest 
field  generally ;  and  the  Court  thought  that  it  was  to 
be  taken  as  part  of  his  contract  tbat  he  should  do  sa 
He  was  clearly,  therefore,  a  servant  in  husbandry,  and 
was  properly  taken  before  a  magistrate  for  refusing  to« 
continue  to  work  in  the  harvest  field  during  the  usual 
hours.  But  the  appellant  in  the  present  case  was  not 
engaged  as  a  servant  at  all ;  still  less  as  a  servant  in 
husbandry.  ICromptan  J.  His  chief  duty  was  to  keep 
the  general  accounts  belonging  to  the  farm.  From  that, 
it  should  seem  that  his  position  was  rather  that  of  a 
steward  than  of  a  servant.]  No  doubt.  All  bis  other 
duties  were  ancillary  to  that  of  keeping  the  accounts. 
As  to  the  stipulation  that  he  was  to  lend  a  band  to  any- 
thing if  wanted,  it  did  not  authorize  the  respondent  to 
exact  from  him  duties  not  ejusdem  generis  with  those  of 
his  employment.  He  was  neither  a  servant  in  husbandry, 
nor  did  he  come  under  any  of  the  other  descriptions  of 
persons  mentioned  in  the  statute  ;  nor  was  he  a  person 
(a)  11  Q.  B,  742. 
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186U       ejufldem  generis  with  any  of  them,  and  therefore  he 

bItim       ^^  ^ot  liable  to  conviction    as   coming   ond»  the 

j^'^        description  of  an  *<  other  person  ;^  Kitchen  t.  Shaw  (a). 

BnirioK.     Secondly,   the  order,  for  disobedience  to  which   the 

appellant  was  convicted,  was  one  which  he  was  not 

bound  to  obey.    The  case  finds  that  he  had  no  book 

belonging  to  the  respondent,  and  that   he  was  not 

engaged  to  keep  a  herd  booL    (He  was  then  stopped.) 

(CocKBURN  C.  J.  and  Wightman  J.  were  absent.) 

Crompton  J.  I  am  of  opinion  that  this  conviction 
must  be  quashed.  First,  the  Act  of  Parliament  applies 
only  to  persons  who  are  engaged  to  do  some  kind  of 
.  manual  labour.  I  do  not  think  that  the  appellant  was 
employed  for  any  such  purpose.  He  appears  to  have 
been  engaged  ratber  as  a  sort  of  bailiflfor  superintendent 
on  the  farm,  than  as  a  servant  in  husbandry.  The  (net 
that  it  was  one  of  his  duties  to  weigh  out  food  for  the 
cattle  would  not  make  him  a  servant,  any  more  than 
another  of  his  duties,  namely,  to  set  the  men  to  work, 
would  do  so.  And  although  he  was,  by  the  terms  of 
the  contract,  to  lend  a  helping  hand,  generally,  it  can- 
not be  supposed  that  he  was  to  assist  in  matters  other 
than  such  as  were  connected  with  his  principal  work, 
which  was,  to  keep  the  accounts.  Assuming,  however, 
that  we  held  him  to  be  a  servant  in  husbandry,  it  is 
clear,  secondly,  that  he  did  not  misconduct  himself  in 
anything  connected  with  husbandry  work.  The  convic- 
tion is  bad,  therefore,  on  both  grounds. 

Hill  J.  I  am  of  the  same  opinion  on  both  points. 

Conviction  quashed. 

(a)  6  ^.  #  jr.  729. 
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The  Queen,  on  the  prosecution  of  The  Church-  ^J^J^*^ 
wardens  and  Overseers  of  the  Poor  of  the 
Parish  of  Manootsfield,  in  the  county  of 
Gloucester,  respondents,  a^rairw*  The  Church- 
wardens and  Overseers  of  the  Poor  of  the 
Parish  of  Tiverton,  in  the  county  of  Devon, 
appellants. 

/^ASE  stated  by  consent,  and  by  Judge's  order,  under  ^jthepne- 

stat.  12  &  13  VicL  c.  45.  «•  II.,  for  the  opinion  of  leyanoongra- 

this  Court,  upon  an  appeal  to  the  Gbueesiershire  Quar-  Sfttomemben 

tcr  Sessions  for  Michaelmas,  1860,  against  an  order  of  JJ^J^^^ 

two  justices,  adjudicating  the  settlement  of  Benfamin  P^n  circuity 

Slalmeg  fVarih,  a  pauper  lunatic,  to  be  in  the  parish  of  cftJleddrciiit 

TVpei^im,  in  the  county  of  Devon,  and  also  ordering  the  One  of  their 

duties  wiff  to 

payment  by  that  parish  of  certain  moneys  expended  in  takeftDdftiiw 

and  about  his  maintenance,  &c.,  and  of  the  expense  of  for  th^*^ 

his  future  maintenance.  SS^tiSg 

intfainthe 
circuit.  The 
rente  of  each  hon0es.irere  eometimee  paid  by  the  eireait  stewftrde,  and  eometimee  bT  the 
ministers ;  if  by  the  muusters,  the  stewards  reoaid  them  the  amonn^  together  witA  the 
amoont  of  the  rates  and  taxes  in  respect  of  the  nouses,  which  were  paid  by  the  ministers 
in  the  first. instance.  It  was  the  custom  of  the  congregation  to  appoint  a  minister  to 
oiBciate  in  a  giTcn  place  for  one  year  certain,  during  which  he  coiud  not  be  removed; 
and  no  minister  officiated  for  more  than  three  years  in  the  same  place. 

At  Miehaelmas,  1832,  the  circuit  stewards  took  and  ftunished  a  house  at  C,  a  place  in 
the  circuit,  for  a  year  certain,  at  the  rent  of  20^.,  as  a  residence  for  W,,  who  was  then 
appointed  to  be  minister  at  C,  W,  immediately  took  possession  and  occupied  the  houses 
as  minister,  till  MiehadmaSt  1835.  During  the  three  years  of  his  occupation,  W,  paid 
the  annual  rent  of  2(M.  for  the  house  to  the  landlord :  he  was  also  in  eaen  of  those  years 
assessed  to  and  paid  the  poor-rates  for  C.  Both  rent  and  poor-rates,  howefsr,  were 
repaid  to  him  b^  the  circuit  stewards. 

Held,  that  n,  did  not  gain  a  settlement  in  C  br  renting  a  tenement,  or  by  assessment 
to  and  payment  of  rates  and  taxes,  under  stats,  o  <?•  4.  c.  57.  s.  2. ;  1  ^.  4.  «.!&«.  1. : 
and 4 &6  ^.  4.  c.  76.  s. 6a 
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1861.  ^®  ^id  pauper  lunatic  was  the  legitimate  son   of 

The  QuKM     W^iUiam   Worthy  a   Wesleyan   minister,  and  of  Su$an 
Oveweers  of     ^^^'    ^^^  ^aid  tVilliam  Worth  was  bom  in  the  parish 
TivBETOH.     of  Tiverton,  in  or  about  the  month  of  January,  1781. 
The  respondents  alleged  that  the  pauper  lunatic  had  no 
other  settlement  than  this  the  birth  settlement  of  hia 
father;   while  the   appellants  relied  on  a  subsequent 
settlement  gained  by  the  father  in  the  parish  of  Caris- 
brook,  in  the  IsU  of  Wight.    From  the  year  1832  to  the 
year  1835,  both  inclusive,  the  said  fViUiam  Worth  was  a 
Wesleyan  minister,  and  the  practice  of  the  Wesleyan 
congregation,  of  which  he  was  a  minister,  during  that 
period,  was  as  follows.     Certain  members  of  the  oongrc* 
gation  were  appointed  stewards  for  a  circuit  comprised 
within  a  given  distance,  and  were  called  circuit  stewards ; 
and  one  of  the  duties  of  such  circuit  stewards  was  to 
take  houses  within  their  circuit  as  residences  for  their 
ministers  oflSciating  within  such  circuit ;  and  to  furnish 
such  houses  with  furniture  fit  and  proper  for  such  resi- 
dences.    Sometimes  the  circuit  stewards  paid  the  rents 
of  such  houses,  and  sometimes  the  ministers,  but  in  the 
latter  case  the  amount  of  the  rent  so  paid  by  the  minis* 
ters  was  repaid  to  them  by  the  circuit  stewards ;  in  like 
manner  the  amount  of  the  rates  and  taxes  paid  by  the 
minister  in  respect  of  such  house  was  repaid  to  the 
said  minister  by  the  said  circuit  stewards.    In  the  year 
1832,  the  circuit  stewards  of  the  circuit  within  which 
the  parish  of  Carisbrook,  in  the  county  of  Southampton, 
in  the  Isle  of  Wight,  was  situate,  in  conformity  with  the 
aforesaid  practice,  bona  fide  took  and  rented  a  tenement 
situated  in  the  said  parish  of  Carisbrook,  such  tenement 
consisting  of  a  separate  and  distinct  dwelling-house  and 
garden,  as  a  residence  for  their  minister  off  dating  in 
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that  part  of  the  said  circuit;  and  famished  the  said  1861. 
dwelling-house  with  furniture  (it  and  proper  for  such  The  Quiav 
residence.  And  the  said  circuit  stewards  bonfi  fide  took  OT«zM»eni  of 
and  rented  the  said  tenement,  so  aituate  in  the  said  parish  ^^^'U"^ 
of  Carisbrook,  sudi  tenement  consisting  of  a  separate 
and  distinct  dwelling-houae  and  garden,  for  the  term  of 
one  whole  year  from  29th  September,  1832,  at  and  for  the 
rent  of  20L  a  year,  that  being  also  the  yearly  value  of 
the  said  tenement,  as  a  residence  for  their  minister 
officiating  in  that  part  of  the  said  circuit ;  and  on  the 
said  29th  September,  1832,  the  said  tenement  having 
been  so  as  aforesaid  taken  and  rented  by  the  said  stew- 
ards, the  said*  William  ffarth,  having  been  appointed  to 
officiate  as  such  minister  in  that  part  of  the  said  circuit, 
and  continuing  to  be  such  minister  from  that  time  until 
and  upon  29th  September,  1835,  with  the  consent  of  the 
said  chci^  stewards,  as  such  minister,  came  to  reside  in 
and  ooetipy,  and  as  such  minister  resided  in  and  occn- 
{ued,  the  said  tenement,  the  said  dwelling-house  being  so 
furnished  as  aforesaid,  under  the  said  yearly  taking  for 
the  term  of  one  whole  year  (that  is  to  say),  upon  and 
firom  the  said  29th  September,  1832,  until  and  upon  the 
29th  September,  1833,  and  so  on  afterwards  on  the  same 
terms^  from  the  said  29th  September,  1833,  until  and 
upon  the  29th  September,  1835.  The  said  WWiam 
Wertk  actually  paid  the  said  rent  of  202.  for  the  said 
tenement,  to  the  landlord  thereof,  for  each  of  the  said 
yean  during  which  he  so  resided  in  and  occupied  the 
said  tenement,  but  the  amount  of  such  rent  was  i^er- 
wards  repaid  to  him  by  the  said  circuit  atewards. 

The  said  William  Worth,  in  and  during  each  of  the 
said  y^ars  in  which  he  so  resided  in  and  occupied  the 
said  tenement,  was  assessed  to  the  poor-rates  for  the 

VOL.  nr.  J   "V  E,  &  js. 
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1861.       said  parish  of  Cariibrook  in  respect  of  the  said  tenenieDt, 
The  Qvmr     and  paid  snch  rates,  and  resided  in  and  occupied  such 
Orcneen  of    tenement  for  forty  days  and  upwards,  in  each  of  the 
Ti^BRTOK.     g^j  j  years^  after  payment  of  the  said  rates.    The  amonnt 
so  paid  by  him  for  the  said  imtes  was  repaid  to  him  bj 
the  said  circuit  stewards  in  conformity  with  the  practice 
aforesaid.    The  said  William  Worth  was  appointed  to 
oflBciate  as  minister  at  Caridrook^  in  conformity  with 
the   custom   of  the  Wesleyana^    which  custom    is   to 
appoint  their  minbters  to  officiate  in  a  given  place  for 
one  year  certain.   The  appointment  is  absolute.   During 
the  year  a  minister  cannot  be  removed  from  the  place 
of  his  appointment      It  is  also  the  custom  that  no 
minister  shall  officiate  longer  than  three  years  in  any 
one  place. 

The  questions  for  the  opinion  of  the  Court  were. 
First,  did  the  pauper  lunatic's  father,  WOliam  Worth, 
acquire  a  settlement  in  the  said  parish  of  Caruibrook^  by 
renting  the  said  tenement  under  the  cireumstances  set 
forth?  Secondly,  did  he  acquire  a  settlement  in  the 
said  parish  of  CariMbrooh^  by  being  assessed  to  and 
paying  the  poor-rates  for  the  said  parish,  under  the 
circumstances  set  forth  ? 

If  the  decision  of  the  Court  should  be  in  the  affiroia- 
live  on  either  of  these  questions,  judgment  was  to  be 
entered  for  the  appellants,  that  the  said  order  of  the 
said  justices  be  quashed  at  the  Quarter  Sessions  for  the 
county  of  Olaucester  next  or  next  but  one  after  such 
decision  was  given.  If  the  dedsion  of  the  Court 
should  be  in  the  negative  on  both  of  these  questions^ 
judgment  in  like  manner  was  to  be  entered  for  the 
respondents,  that  the  said  order  be  affirmed :  with  such* 
costs,  in  either  event,  as  this  Court  should  adjudge^ 
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SatojfeTf  for  the  respondents.     Both  questions  must        is^i. 
be  answered  in  the  negative.     First,  the  pauper  lunatic's  'xfceQuBBiT 
fifcther  did  not  acquire  a  settlement  in  Carisbrook  by    OTcweewof 
renting  a  tenement.    The  acquisition  of  such  a  settle-     TivaMo*. 
ment  is  regulated  by  stats.  6  G.  4.  c.  57.  and  \  W.^ 
c  18.      By  staL  6  G.  4.  c.  67.  $.  2.  it  is  enacted, ''  That 
no  person  shall  acquire  a  settlement  in    any  parish** 
'^maintaiotng  its  own  poor,  by  or  by  reason  of  settling 
upon,  renting  or  paying  parochial  taxes  for  any  tene- 
ment, not  being  his  or  her  own  property,  unless  such 
tenement  shall  consbt  of  a  separate  and  distinct  dwelling- 
house  or  building*'  ^*  bonfi  fide  rented  by  such  person, 
in  such  parish,'*  ''at  and  for  the  sum  of  10/.  a  year  at 
the  least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building*'  "  shall  be  occupied  under  such 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount . 
of  ten  pounds,  actually  paid,  for  the  term  of  one  whole 
jear  at  the  leasU**    Stat  1  fF.  4.  c.  18.,  which  was 
passed   to   explain   an    ambiguity  in  the  former  Act, 
enacts,  by  sect.  1,  that,  thereafter,  the  settlement  shall 
Hot  be  acquired,  unless  the  house  or  building  ^*  shall  be 
actually  occupied  under  such  yearly  hiring''  ''by  the 
person  hiring  the  same,  for  the  term  of  one  whole  yead* 
at  the  least,  and  unless  the  rent  for  the  same,  to  the 
amount  of  \0L  at  the  least,  shall  be  paid  by  the  person 
hiring  the  same.**     In  the  present  case,  the  pauper*s 
fiither,    though   he    actually   occupied    the   house  in 
Carubrookf  was  not  the  person  who  hired  it,  it  having 
been  hired  by  the  circuit  stewards.     The  same  objection 
applies  to   his  payment  of  the  rent;   if,  indeed,  he 
can  be  said  to  have  paid  it,  having  been  repaid  the 
amount  by  the  stewards.    The  relation  of  landlord  and 
,     2  o  2 
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1861.  tenant  never  exiated  between  him  and  the  owner  of  the 
TheQuBXK  ^ouse.  Secondly,  the  pauper's  father  acquired  no 
OrenicTB  of  Settlement  by  being  assessed  to  and  paying  the  poor 
TivBBTOH.  y^j^g  j„  Carisbrook.  By  stat.  6  G.  4.  c.  57.  s.  2.  no 
person  is  to  acquire  B  settlement  by  **  paying  parochial 
taxes  for  any  tenement/  unless  the  other  require- 
ments of  the  seetton  are  also  complied  with.  Stat. 
4  &  5  ^.  4.  c.  76.  s.  66^^  which  enacts  that 
from  the  time  of  the  passing  of  that  Act  ''  no  settle*- 
ment  shall  be  acquired  or  completed  by  occupying  a 
tenement,  unless  the  person  occupying  the  same  shall 
have  been  assessed  to  the  poor-rate,  and  shall  have  paid 
the  same,  in  respect  of  such  tenement,  for  one  year," 
leaves  the  former  law,  as  to  what  is  necessary  to  consti- 
tute an  occupaiion,  unaltered ;  merely  specifying  the 
poor-rate  as  that  parochial  tax,  assessment  to  and  pay« 
ment  of  which  is  to  be  a  sine  qui  non  to  the  acquisition 
of  the  settlement^  however  complete  in  other  respects.  ' 
(He  was  then  stopped.) 

Kingdcn^  for  the  appellants.  Sufficient  facts  are  stated 
in  thecabe  to  enable  the  Court  to  draw  the  conclusion 
that  the  pauper's  father  was  the  tenant  of  the  premises 
at  Cariibrook^  which  he  occupied  for  three  years,  during 
all  which  time  he  paid  the  rent  and  the  poor-rates  for 
them.  H^  entered  into  possession  for  the  term  of  one 
whole  year;  for  the  case  finds  that  his  appointment  as 
minister  at  Carisbrook  was  absolute  for  a  year  certafau 
[Crompton  J.  It  is  the  custom  to  appoint  the  minister 
for  a  year;  but  there  was  no  obligation  on  the  circuit 
stewards  to  keep  Mr.  fVorth  in  the  same  house  for  that 
period.] 
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Per  Curiam  (a).  There  must  be  judgment  for  the 
respondents.  The  pauper's  father  did  not  rent  or  hire 
the  bouse  at  CarUbrooh.  He  was  very  much  in  the 
position  of  a  servant  to  the  circuit  stewards ;  who  put 
bim  into  the  house  taken  by  thero^  from  which  they 
could  have  removed  him  at  their  pleasure. 

Judgment  for  the  respondents. 


1861. 


The  QvBBM 

T. 

Oveneers  of 

TlVXBTOH. 


{a)  Cr&mpton  Bud  Hill  Js. 


The  Queen  against  The  Recorder  of  Leeds. 


Thursday, 
January  2Ml, 


OHAfF,  in  last  Michaelmas  Term,  obtained  a  rule,  Overe©e»of 

calling  on  the  Recorder  of  Leeds  to  shew  cause  why  wUdi  an  order 
,       , ,  .  ,    .  1         of  remoTal  of 

a  certiorari  should  not   issue  to  bring  up  an  orucri  a  pauper  had 

made  by  him,  for  the  payment  by  the  overseers  of  the  ^i^^gh^ 

township  of  Applethwaite,  in  the  county  of  Westmore-  -jj^^^^^j* 

land^  to  the  overseers  of  the  township  of  Leeds,  in  the  ^pe^against 

borough  of  Leeds,  in  the  West  Riding  of  the  county  of  the  next 

York,  of  the  costs  incurred  by  the  latter  as  respondents  sions  for  the 

in  an  appeal  against  an  order  of  removal  of  a  pauper  y(\dch  the 

borough  was 
situate.    The 
borough  had 
a  separate 
Court  of 

Quarter  Sessions,  which  alone  had  jurisdiction  to  hear  the  appeal  The  day  before  the 
Boioog^  Sessions  next  after  the  notice  of  appeal  were  held,  the  appellants  ^ts  notice  to  the 
respondents  that^  finding  that  the  Sessions  ior  the  county  had  no  jurisdiction,  they 
abandoned  the  appeal.  The  appellants  did  not  appear,  and  the  resDondents  did,  at  the 
Borough  Sessions ;  which  Court,  on  the  application  of  the  respondents,  dismissed  the 
sppeal,  and  made  an  order  for  the  payment  by  the  appellants  to  the  respondents  of  the 
costs  incurred  by  the  latter  in  the  appeal. 

Held,  discharging  a  rule  for  a  certiorari  to  bring  up  this  order,  that  the  order  was 
rightly  made.  T^at  the  Borough  Sessions  would  have  had  jurisdiction  to  hear  the  appeal, 
if  persisted  in ;  the  erroneoiis  statement  in  the  notice  of  appeal  that  the  appeal  would  be 
made  to  the  Coun^  Sessions  being  merelj  surplusage :  ana  that,  upon  the  i^andonment 
of  the  appeal,  the  Borough  Sessions  had  juriscuction  under  stat.  12  d&  lo  Fict,  c,  45.  «.  6. 
to  make  the  order. 


from   the  said  parish  of  Leeds  to  the  said  parish  of 
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1861.  1^6  following  facts  appeared  from  the  affidavits. 

TheQuuH  1^®  order  of  removal,  having  been  made  on  27th 
'Recorder  of  "^^''^9 1860,  by  two  justices  actrng  in  and  for  the  borongh 
Lkkd0.  .  Qf  Leedsi  was  served  on  the  appellants  on  4th  Jufy, 
1860^  together  with  the  grounds  of  remo^l.  On  19th 
July,  notice  of  aj^al  was  served  on  the  respondents  bj 
the  appellants,  stating  that  they  **  intended  at  the  next 
general  Quarter  Sessions  of  the  Peace  to  be  holden  in 
and  for  the  West  Riding  of  the  county  of  Y^rh,  at 
Leeds^  in  the  said  county,  to  appeal  i^inst  the  said 
order.**  On  27th  Angust^  a  similar  notice,  accompanied 
with  grounds  of  appeal,  was  also  served.  On  6th  October^ 
the  respondents'  attorney  wrote  to  the  appellants'  attor* 
ney,  giving  notice  that,  on  the  hearing  of  the  appeal, 
the  Court  would  be  moved  to  amend  one  of  the  grounds 
of  settlement  On  8th  Odobtr^  the  appellants*  attorney 
wrote  the  following  letter,  which  was  received  by  the 
respondents'  attorney  on  the  9th. 

<'  Sir,  ^^KenJt  Street^  Kendal,  Odober  8th,  1860. 

^  The  overseers  of  the  poor  of  Appkthwaiie,  in 
the  township  of  Windermere,  in  the  county  of  fVeetmare* 
landy  have  received  a  notice  that  the  re^Kuidents  intend 
to  move  the  Court  to  amend  the  fifth  ground  of  settle- 
ment ;  and,  if  the  appeal  proceeds,  the  service  of  such 
notice  will  be  admitted.  It  is  necessary,  however,  that 
I  should  state  to  you  that  the  notice  of  appeal  has  been 
given  to  the  next  General  Quarter  Sessions  of  the  Peace, 
to  be  holden  in  and  for  the  West  Riding  of  the  county 
of  York,  at  Leeds,  in  the  said  county;  since  the  service 
of  which  notice  it  has  occurred  to  me  that,  Leeds  having 
a  separnte  Court  of  Quarter  Sessions  as  a  borough,  the 
appeal  ought  to  have  been  tried  there,  and  cannot,  with- 
out  your  consent,  be  tried  at  the  Quarter  Sessions  for  the 
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county.    I  have  therefore  to  Btk  yoo  if  you  will  consent        186t . 
to  waive  thia  objection,  and  permit  the  appeal  to  be  tried   '^^^^  Qxnm 
pursuant  to  the  notice  of  appeal  which  we  have  given,     j^ecoidor  of 
If  not,  the  Sessions  for  the  coanty  having  no  jurisdiction,      .  ^^^^^ 
you  will  consider  this  a  notice  that  the  appeal  is  aban- 
doned.   In  case  the  appeal  proceeds,  I  shall,  of  course, 
admit  the  service  of  the  order  and  grounds  of  removal, 
you  admitting  the  serrice   of  notice  and  grounds  of 
appeal ;  and  I  am  prepared  also  to  abandon  some  of  the 
grounds  of  appeal  stated.     An  immediate  answer  will 
oblige  "Yours  obediently, 

*^  Biehard  mismt.'' 
^  Ck.  Nayhr,  Esq.,  Solicitor,  Leeds."* 

To  which  the  respondents'  attorney  replied  as  follows : 

'*  Sir,  <<  Leeds,  October  9th,  I860. 

'*  I  cannot  ad^se  my  clients  to  consent  to  this  appeal 
being  tried  by  the  Court  of  Quarter  Sessions  for  the 
West  Riding  of  the  county  of  York.  I  shall,  therefore, 
on  behalf  of  the  respondents,  accept  your  letter  of  yes- 
terday, received  this  morning,  as  a  notice  of  abandon- 
ment  of  your  appeal,  as  requested  by  you.    Yours,  &c. 

"  Charles  Nayhr/' 
The  Leeds  Borough  Sessions  were  held  on  10th 
October,  and,  the  appellants  not  appearing,  the  respond- 
ents moved  by  counsel  that  the  appeal  be  dismissed 
with  costs.  Thereupon  the  Recorder  made  the  order  in 
question,  which,  after  reciting  the  order  of  removal  and 
the  notice  of  appeal  in  the  terms  above  set  out:  that 
the  appellants  had  subsequently  abandoned  the  appeal ; 
and  that  satisfactory  proof  of  the  above  had  been  ad- 
duced at  the  General  Quarter  Sessions  holden  at  Leeds, 
in  and  for  the  said  borough  (being  the  Court  of  General 
Quarter  Sessions  to  which  the  appeal,  if  it  had  been 


564  HILARY  TEfiM. 

1861.  proceeded  with,  ought  to  have  been  brought,  and  which 
The  QuxiH  Court  alone  had  jurisdiction  over  the  aame) ;  proceeded 
Recorder  of    *®  order  the  costs  in  law  incurred  by  the  respondents  in 

LxKDv.  i\^e  g^id  appeal,  to  be  paid  to  them  by  the  appellants. 
Notice  was  sent  on  10th  Octobet  by  the  respondents, 
and  received  by  the  attorney  of  the  appellants  on  the 
11th,  that  the  appeal  had  been  dismissed  with  costs, 
and  that  the  taxation  would  take  place  on  Friday  the 
12th.  The  trial  of  appeals  had  been  postponed  by  the 
Recorder  to  that  day,  but  no  application  was  made  during 
the  Sessions  on  behalf  of  the  appellants. 

The  Quarter  Sessions  for  the  West  Riding  were  held 
at  Leeds  on  15  th  October.  It  was  sworn  by  the  appel- 
lants* attorney  that  they  never  had  any  intention  to  try 
at  the  Borough  Sessions;  and  by  the  respondents' 
attorney,  that  they  were  prepared  to  have  tried  at  the 
Borough  Sessions,  knowing  that  those  Sessions  alone 
had  jurisdiction. 

•HB.ilfatcZs  now  shewed  cause.  The  Recorder  had  juris- 
diction to  make  the  order.  Notwithstanding  that  the  ap- 
pellants gave  notice  of  appeal  to  the  County  Sessions  they 
could  have  compelled  the  Recorder  to  hear  it;  the  only 
proper  tribunal  being  the  Borough  Sessions,  and  the  erro- 
neous statement  in  the  notice*  that  the  appeal  would  be 
made  to  the  County  Sessions,  being  merely  surplusage^ 
not  invalidating  the  notice  i  Regina  v.  Beeorder  of  Hoar' 
pool  (a),  Regina  v.  Justices  of  Buekinghamskbre  {by  The 
respondents,  therefore,  were  bound  to  act  upon  the 
notice  of  appeal  by  preparing  to  meet  the  appeUaots 
before  the  Recorder.    And  the  Recorder,  upon  proof  of 

{a)  \hQ.B.  1070.  (6)  4  £  #  B.  2G9,  note. 
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the  notice  of  appeal,  and  upon  the  nonappearance  ot        1861. 
the  appellants  to  prosecute  the  appeal,  was  authorized  to    ^ho  Qvbbk 
make  the  order  for  the  pajiuent  of  costs  by  the  appel-    i^eocnderof 
lanta  Co  the  respondents,  by  stat.  12  &  13  Vict.  c.  45.       ^^^- 
8.  6.,  which  enacts,  ^That  any  Court  of  General  or 
Quarter  Sessions  of  the  peace,  upon  proof  of  notice  of 
any  appeal  to  the  same  Court  having  been  given  to  the 
party  or  parties  entitled  to  receive  the  same,  though 
soeh  appeal  was  not  afterwanls  prosecuted  or  entered, 
may,  if  it  so  think  fit,  at  the  same  Sessions  for  which 
such  notice  was  given,  order  to  the  party  or  parties 
leoeiving  the  same  such  costs  and  charges  as  by  the  said 
Courc  shall  be  thought  reasonable  and  just  to  be  paid 
by   the  party  or  parties  giving  such  notice.*'    That 
enactment  confers  upon  all  Courts  of  Quarter  Sessions 
the  same  power,  in  this  respect,  which  was  given  by 
Stat  8  &  9  ^.  S.  c.  30.  s.  3.  to  Courts  of  Quarter  Ses- 
sions for  comities  or  ridings. 

ShaWf  in  support  of  the  rule.  The  Recorder  had  not 
jurisdiction  to  make  the  order,  under  stat.  12  &  13  Viet 
e.  45.  s.  6. ;  notice  of  appeal  to  his  Court  not  having 
been  given,  but  to  the  County  Quarter  Sessions.  The 
appellants  not  onlj  did  not  give  notice  of  appeal  to  the 
Borough  Sessions,  but  they  never  had  any  intention  to 
try  the  appeal  there.  \^Crompton  J.  How  can  the  in- 
tention in  the  mind  of  the  parties  giving  the  notice 
have  any  effect  upon  the  validity  or  invalidity  of  the 
notice  itself?]  In  Regina  v.  Juttices  of  Salop  (a)  it  was 
held  that  a  notice  of  appeal  to  Borough  Sessions  could 
not  be  treated  as  a  notice  of  appeal  to  the  County 

(a)4£l#A257. 
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18C1.        Sessions,  in  a  case  where  the  appeal  lay  to  the  latter 
TheQurar    ^^'^^  ^^^^^  *®  appellants  had  acted  on  the  notice  by 
B«x»der  of    •PP^*"'*?  ^^  ^®  Borough  Sessions  and  endeavouring  to 
LMDS.       have  the  appeal  heard  there.     And  the  Court  distin- 
guished Regina  t.   Recorder  of  Liverpool  (a)   on   the 
ground  that  the  appellants,  there^  had  not  acted    on 
their  erroneous  notice.    In  the  present  case,  the  appel- 
lants, throughout,  acted  on  their  notice  as  a  notice  of 
appeal  to  the  County  Sessions;  the  only  diflerenoe 
between  their  proceedings  and  those  of  the  appellants 
in  Begina  v.  Justices  of  Salop  (ft)  being,  that  they  did 
not  go  so  far  as  to  run  up  unnecessary  costs  by  attending 
at  the  County  Sessions,  but  abandoned  the  appeal  the 
day  before  those  Sessions.     [Hill  J.    That  is  a  material 
distinction  between  the  two  cases.    In  Beyinar.  JueticsM 
of  Salop  (b)  the  notice  of  appeal  had  performed  its  oflBce, 
when  the  appellants  appeared  at  the  Sessions  for  which 
it  was  given ;  but  the  present  appellants  did  not  thus 
act  upon  the  notice  which  they  had  given.]     The  res- 
pondents ought  to  have  applied  to  the  County  Sesrions 
for  their  costs :  according  to  the  dictum  of  Erie  J.  in 
Regina  v.  Justices  of  Salop  {e\  who  there  says,  *'The 
Borough  Sessions*  (the  wrong  Sessions  to  tiy  the  appeal^ 
but  the  Sessions  notice  of  appeal  to  which  had  been 
given)  **  had  so  far  jurisdiction  in  consequence  of  the 
mistaken    notice,    that    they  might    have  given    the 
respondents  costs."* 

(CocKBURM  C.  J.  and  Wightman  J.  were  absent.) 

Crompton  J.    I  am  of  opinion  that  this  rule  must 

(a)  15  Q.  B.  1070.  (6)  4  £  #  B.  207. 

(0)4£L#^.262L 
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be  diachaiged     After  the  decision  in  Regina  v.  Recorder        1861* 
of  Liverpool  {a\  the  respondents,  on  the  receipt  of  the     The  Qcudi 
notice  of  appeal,  were  entitled  to  suppose  that,  notwith-    Recorder  of 
standing  the  misuke  in  it,  they  would  be  called  before       I^'^ 
the  right  tribunal,  namely,  the  Leeds  Borough  Sessions. 
The  Recorder  of  Leede  had  jurisdiction  over  the  appeal, 
and  it  is  clear  that,  upon  the  abandonment  of  the  appeal, 
he   had  jurisdiction    to   make    an    order,   giving  the 
respondents  their  costs.     I  cannot  see  how  we  can  say 
that  the  Recorder  was  wrong,  unless,  we  overrule  Regina 
T.  Recorder  ofLioerpool  (a).    No  doubt,  if  Mr.  fVtlson^s 
letter  to  Mr.  Ncqflor,  of  8th  October,  1860,  had  been 
writted  earlier,  it  would  have  prevented  the  respondents 
from  incurring  costs  in  preparing  to  resist  the  appeal : 
but  the  deUy  does  not  prevent  the  costs  so  incurred,  up 
to  the  time  of  the  receipt  of  the  letter,  from  being  costs 
to  which    the  respondents  were  entitled.     Inasmuch, 
however,  as  that  letter  ought  to  have  been  written  more 
promptly,  I  think  that  the  rule  should  be  discharged 
without  costs. 

Hill  J.  I  am  of  the  same  opinion.  We  could  not 
make  this  rule  absolute,  unless  we  held  that  the  Recorder 
had  no  jurisdiction  over  the  appeal ;  to  do  which  would 
be  to  overrule  Regina  v.  Recorder  of  Liverpool  (a).  The 
appellants  gave  a  notice  of  appeal  which  they  might 
have  acted  upon  as  a  good  notice  of  appeal  to  the  Leeds 
Borough  Sessions ;  and  the  notice  of  abandonment  of 
the  appeal  gave  the  Recorder  jurisdiction  to  give  the 
respondents  their  costs.  I  think,  however,  that  the  (ule 
should  be  discharged,  without  costs^  on  two  grounds: 

(a)  15  Q.  B.  1070. 
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The  Quux 

V. 

Beoorderof 

L»D9. 


firsts  because  the  conduct  of  the  respondents*  attorney 
was  disingenuous:  secondly,  because  the  affidavit  which 
he  has  filed,  on  shewing  cause,  is  very  improperly 
prepared,  coti tains  mere  repetitions  of  what  had  already 
been  sworn  to,  and  must  have  been  so  framed  with  a 
view,  not  to  informing  the  Court,  but  to  increasing  the 
costs. 

Rule  discharged,  without  costs. 


Friday, 
January  25ifh. 


DuTTON  against  Powles. 


[Reported,  in  the  Queen's  Bench,  and  in  the  Exchequer 
Chamber  on  error  from  that  Court,  2  B.  If  S^  174.] 


Baiurday^ 
January" 


The  QuEBN,  on  the  prosecution  of  Hembt 
Burton,  respondeuty  against  Isaac  Aulton, 
appellant. 


SIODS 


Earthenware      C\^  ^^  appeal  to  the  IVorcestershire  Quarter  Sc8si( 

by  Isaac  Aulton^  against  a  conviction  of  him  by  two 
just  ces  under  Stat.  5  &  6  ^.  4.  c.  63.,  the  Sessions  affirmed 
the  conviction,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 


ing  cups,  or- 
dinarily nfied 
as  imperial 
measures  by 
a  publican  m 
his  business, 
are,  although 
not  stampea 

as  measures,  and  exempted  by  stat.  5  &6  TT.  4.  c.  63.  ».  21.  from  bein^  so  stamped, 
neyertheless  **mea8ure«"  vithin  the  meaning  of  sect.  28  of  that  Act,  which  empowerB 
anj^  authorifed  inspector  of  weights  and  measures  to  enter  any  shop  or  place  within  his 
jurisdiction,  in  which  goods  are  exposed  and  kept  for  sale,  and  there  to  examine  all 
measures,  and  to  compare  and  try  them  with  the  copies  of  the  imperial  standard  measures 
reouired  by  the  Act  to  be  provided :  and  renders  moasuros,  found  on  such  examination 
to  oe  unjust,  liable  to  be  seized  and  forfeited ;  and  the  person  in  whose  possession  they 
are  found  to  be  convicted  in  a  penalty. 


AULTOff. 
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Tlie  aj^lIaDty  before  and  at  the  time  of  the  seizure  is^i. 
hereinafter  mentioned,  was  a  licensed  ?ictiudler  and  'TheQuMaT 
retailer  of  beef  in  Dudky,  in  the  county  of  Worcester, 
and  sold  beer  to  customers  out  of  the  houses  and  to  cus^ 
tomets  to  drink  in  the  house,  the  beer  in  the  latter  case 
being  supplied  sometimes  outside  the  bar,  sometimes 
within  the  bar,  and  sometimes  in  the  parlour. 

The  respondent,  Henry  Burton,  is  the  inspector'  of 
weights  and  measntes  for  the  district  of  Dudky.  On 
23rd  Augutiy  1859,  he  entered  the  appellant's  house  for 
the  purpose  of  examining  the  appellant's  measures.  He 
there  found  the  appellant^  wife,  and  told  her  that  he 
was  come  to  inspect  her  measures.  She  thereupon  pro- 
duced a  number  of  measures,  which  he  examined  and 
found  to  be  correct.  On  a  shelf  in  the  bar,  on  the  left- 
hand  side,  apart  from  those  measures,  were  nine  earthen- 
ware cups.  The  inspector  said  to  appellant's  wife  *^  I 
must  try  those  also."  She  said,  **  They  are  cups,  and 
we  only  use  them  for  the  parlour;  youll  not  find  th^m 
measure.^'  The  inspector,  however^  insisted  upon  trying 
them,  and  the  cups  were  banded  to  him.  He  tested 
them  with  a  measure,  found  by  the  Sessions  to  be  a  copy 
of  the  imperial  pint  measure,  and  found  them  to  contain 
three  quarters  of  a  quartern  less  than  the  said  measure. 
These  cups  were  without  stamp  or  mark.  The  same 
price  was  charged  for  the  beer  sold  in  them  as  in  the 
stamped  pint  measures,  but  some  of  the  witnesses  stated 
that  when  beer  was  supplied  to  them  in  those  cups  they 
did  not  suppose  that  they  w«re  receiving  a  full  pint ; 
whilst  other  witnesses  said  that  when  they  were  served 
With  beer  in  those  cups  they  meant  to  have  and  thought 
they  were  getting  a  pint  of  beer,  for  which  they  paid 
the  usual  full  price.     The  inspector  seized  the  said  cups 
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1861.       ^  being  unjust  measures)  and  caused  an  infermatioii  to 
~ihB  QuKiv    ^  ^^^  against  the  appellant  to  recover  the  penalties 
alleged  to  ha?e  become  payable  bj  reason  of  bis  having 
unjust  measures  in  his  possession. 

The  case  came  on  for  hearing  before  the  justices  on 
5th  JSI^ptemier  then  following,  when  the  appellant  was 
convicted  and  adjudged  to  paj  the  penalty  of  9a.  and 
costSL  The  conviction  purported  to  be  ''for  that  the 
said  Isaac  AuUon,  on  23rd  August,  1859,  at  the  pariah 
of  Dudley t  in  the  county  of  Worcester,  unlawfully  had 
in  his  possession,  in  a  certain  shop  there,  being  the 
shop  of  the  said  Isaac  AhUoh,  wherein  goods  were  then 
kept  for  sale  by  measure,  nine  measures,  purporting 
respectively  to  be  pint  measures;  all  which  said  measures, 
so  purporting  respectively  to  be  pint  measures,  were, 
upon  examination  thereof  duly  made  on  the  day  and 
year  aforesaid,  according  to  the  statute  in  that  behalf  in 
the  said  shop,  by  Henry  Burton,  an  inspector  of  weights 
aind  measures  duly  appointed  in  that  behalf  for  the  dis- 
trict wherein  the  said  shop  is  situate,  and  having  juris- 
diction in  the  premises,  and  being  duly  authorized  in 
vrritbg  for  that  purpose,  under  the  hand  oP*  a  justice  of 
the  peace  for  JVorcesiershire,  *' found  to  be  unjust, 
<Sontrary  to  sUt.  5  &  6  fF.A.c.  63.*^  The  conviction 
concluded,  ''And  we  do  adjudge  that  the  said  iioac 
AuUon  has  forfeited  for  hi^  said  ofiencethe  sum  of  9s.* 

At  the  Quarter  Sessions  it  was  cofUended  for  the  ap- 
pellant, on  grounds  of  appeal  which  raised  the  objections, 
First.  That  the  conviction  was  bad  for  not  stating  an 
adjudication  as  to  the  costs,  and  mode  of  enforcing  pay- 
ment thereof 

Secondly.  -That  unstamped  earthenware  jugs,  or 
drinking   cups,  ordinarily  used  as  measures,  are  not 
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^measares'*  within  the  meaning  of  the  28th  section  of       1861. 


AVLTOV. 


Btat5&6fr.4.c.63.  TheQuMM 

The  Court  of  Quarter  Seasions  OYermled  these  objec- 
tions, and  found  that  the  cups  in  question  had  been 
ordinarily  used  bj  the  appellant  as  pint  measures,  but 
not  otherwise  represented  to  be  pint  measures. 

If  tbe  Court  of  Queen^s  Bench  should  be  of  opinion 
that  either  objection  ought  to  prevail,  the  conviction  was 
to  be  quashed :  otherwise  the  judgment  of  the  Sessions 
was  to  be  a£Brroed,  with  such  further  costs  as  the  Court 
ihight  direct, 

WeUtyt  for  the  respondent,  in  support  of  the  con- 
viction. (D.  X>.  Keane,  contrit,  abandoned  the  first 
ground  of  appeal.)  The  earthenware  cups  in  question 
were  '*  measures''  within  the  meaning  of  staJL  5  &  6  fF.  4. 
4L  63.  a.  28.,  under  which  the  appellant  was  convicted. 
Sect.  6  of  that  Act  abolbhes  all  local  or  customary  mea- 
sores,  and  subjects  to  a  penalty  every  person  who  shall 
sell  by  any  denomination  of  measures  other  than  one  of 
the  imperial  measures^  or  some  multiple  or  aliquot  part 
thereof:  with  a  proviso  *'  that  nothing''  therein  *'  con- 
tained shall  prevent  the  sale  of  articles  in  any  vessel, 
where  such  vessel  is  not  represented  as  containing  any 
amount  of  imperial  measure,  or  of  any  fixed,  local,  or 
customary  measure  heretofore  in  use."  Sect.  12  enacts 
that  all  measures  of  capacity  which  shall  be  made 
after  the  pas^ng  of  the  Act  shall  have  their  contents 
denominated,  stamped,  or  marked  on  the  outside,  in 
legible  figures  and  letters.  Sect  21  exempts  fix>m  being 
stamped  "  any  glass  or  earthenware  jug  or  drinking  cup, 
though  represented  as  containing  the  amount  of  any 
imperial  measure,  or  of  any  multiple  thereof."    Then 
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1861.  sect.  28  empowers  any  authorized  inspector  of  weights 
The  QusM  and  measures  ^  to  enter  any  shop,  store^  warehouse^ 
AuLTOH.  stall,  yard,  or  place  whatsoever  within  his  jurisdiction, 
wherein  goods  shall  be  exposed  or  kept  for  sale,''  **and 
there  to  examine  aH  weights,  measures,"  &c.,  *'  and  to 
compare  and  try  the  pame  with  the  copies  of  the  imperial 
standard  weights  and  measures  required  or  authorized 
to  be  provided  under"  the  *' Act;  and  if  upon  such 
examination  it  shall  appear  that  the  said  weights  or 
measures  are  light  or  otherwise  unjust,  the  same  AM 
be  liable  to  be  seized  and  forfeited ;  and  the  person  or 
persons  in  whose  possession  the  same  shall  be  found 
shall^  on  conviction,  forfeit  a  sum  not  exceeding  5Z." 
In  the  present  case,  the  Sessions  have  found  as  a  fact 
that  the  cups  in  question  had  been  ordinarily  used  by 
the  appellant  as  pint  measures.  Although,  thereibr^ 
they  were  made  of  earthenware,  and  as  such  did  not, 
by  reason  of  sect.  21,  require  to  be  stamped,  their  ordi- 
nary use,  as  pint  measures,  by  the  appellant,  amounted 
to  a  representation,  within  the  meaning  of  sect«  6,  that 
they  contained  imperial  pints;  or,  in  other  words,  that 
they  were  *^  measures**  within  the  meaning  of  sect.  28« 
WaMngton  v.  Young  {a)  is  directly  in  point  to  shew 
that  the  ordinary  use  of  earthenware  vessels  as  measures 
constitutes  them  measures  subject  to  the  operation  of 
the  Act    (He  was  then  stopped.) 

D.  D.  Keane,  contra.  The  conviction  states  that  the 
appellant  was  convicted  for  unlawfully  having  in  his 
possession,  in  his  shop,  **  nine  measures,  purporting 
respectively  to  be  pint  measures,"  but  not  being  such. 

(a)  5  Eteh.  403. 
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Bat  inasmuch  as  the  cups,  being  earthenware,  were,  in  1861. 
accordance  with  sect  21  of  the  Act,  left  unstamped,  TheQuwni" 
they  could  not  purport  to  be  measures,  and  a  conviction  aultok. 
of  the  appellant  under  sect.  28  was  wrong.  Proceed- 
ings should  ha?e  been  taken  against  him  for  the  use  of 
earthen  vessels  untruly  represented  to  contain  imperial 
pbts,  and  thus  not  within  the  protection  of  the  proviso 
in  sect.  6.  ICrompton  J.  Woihington  v.  Yowng  (a) 
appears  to  be  directly  in  point  against  you;  and,  as 
being  the  decision  of  a  Couirt  of  co-ordinate  jurisdiction, 
is  binding  upon  us.]  The  Court  will  scarcely  follow 
that  decision  if  it  does  not  concur  in  it,  in  a  case  where, 
as  in  the  present,  there  is  no  appeal.  Either  that 
decision  was  erroneous,  or  it  is  distinguishable  from 
the  present  case.  Sect.  28  of  the  Act  applies  to  such 
measures  only  as  bear  a  denomination  of  their  capacity 
upon  the  face  of  them,  and  so  purport  to  be  measures. 

(CocKBURN  C.  J.  was  absent,  and  Wigbtman  J.  left 
the  Court  before  the  conclusion  of  the  ai^ument^) 

Croicpton  J.  We  should  be  bound  by  Washington 
V.  Young  (a)  even  if  we  did  not  agree  with  it :  I,  how- 
ever, entirely  concur  with  the  Court  of  Exchequer  in 
that  decision. 

Hn.L  J.  We  are  clearly  bound  by  Washington  v. 
Young  (a),  which  moreover  is,  in  my  opinion,  good  law. 
If  an  earthenware  vessel,  although  not  stamped  as  a 
measure,  is  ordinarily  used  as  containing    a  certain 

(a)  5  Ejpch,  403. 
VOL.   lO.  2  P  B.  &   B. 
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1861.       definite  amount  of  imperial  measnre,  and  is  found  hj 

TheQuKEM     tbe  inspector  to  be  unjust,  as  not    containing   that 

AvLTOK.      amount,  it  is  liable  to  be  seized  and  forfeited,  and  the 

person  using  it  is  liable  to  a  penalty,  under  sect.  28  of 

the  Act  of  Parliament. 

Conviction  affirmed,  with  costs. 


jan'^^k^  The  Overseers  of  East  Dean,  appellants,  cyaingt 
John  Evsrett,  respondent. 

^Ts^^'  PASE  stated,  under  stat  20  &  21  Vict.  e.  43.,  by 

"lla^lr  justices  in  Petty  Sessions  for  the  Newnham  division 

"the present  of  the  countv  of  Gloucester, 

as  suDfleqaent 

*'  oyeneen^  The  respondent  was  summoned  by  the  appellants,  the 

them/'  bj  overseers  of  the  township  of  FMSt  Dean^  in  the  said 

vftrrAQt  fipdm  g»                                       g%                                     t*         \ 

two  justices,  county,   for  non-payment  of  two  poor-rates  for  that 

M^ftl^  due  township,  made  on  1st  January,  1858,  and  16th  June, 

&X'e^r„d  1888.  respectively. 

siileof  the  The  overseers  who  made  the  said  rates  continued  in 
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ods.   Stat,  office  until  25th  March,  1859,  at  which  time  other  per- 
«.  11.' enacts  '  Sons  were  appointed,  who  remained  in  office  until  25th 
MypOT^*  J^^rch,  1860,  when  the  appellants  were  appointed. 
or  neT^to  ^^^  respondent  appeared  in  accordance  with  the  sum- 
pay  the  oyer-  mons,  and  the  justices,  upon  the  hearing,  decided  that 

a  poor-rate  is 

made,  any  sum  at  irhich  he  is  legally  rated,  "  the  suoceedixiff  OTerseers"  may  levy  such 
arrears,  and  out  of  the  money  so  leTied  reimburse  their  pre^cessors  all  sums  of  money 
expended  by  them  for  the  use  of  the  poor. 

jRcld,  that  the  latter  statute  does  not  restrict  the  power  conferred  by  the  foimer  to 
overseers  immediately  succeeding  those  by  whom  a  poor-rate  is  made,  but  that  any 
overseers,  subsequent  to  those  maJdng  the  rate,  are  still  entitled  to  procure  a  distress 
warrant  from  justices  to  enforce  payment  of  arrean  of  the  rate  by  defaulters. 
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the  appellants  could  not  recoYer  the  said  rates,  because        1861. 
they  were  of  opinion  that  a  poor  rate  cannot  be  re-    OTeneenof 
covered  except  by  those  who  made  it,  or  by  those  who    Eaw^Dbah 
may  be  the  oyerseers  in  the  year  next  after  that  in  which     £▼"«"• 
it  was  made. 

The  question  for  the  opinion  of  the  Court  was, 
Whether,  upon  the  facts  stated  in  the  case,  the  justices 
ought  to  have  made  an  order  for  the  payment  of  the 
said  rates  by  the  respondent,  and  to  have  granted  a 
warrant  of  distress. 

Bopwaod,  for  the  appellants,  in  support  of  the  com- 
plaint The  justices  came  to  a  wrong  decision.  Stat. 
17  Cr«  2.  e.  38.  s.  IL  enacts,  <<That  in  case  any  person 
or  persons  shall  refuse  or  neglect  to  pay  to  such  overseers 
as  aforesaid,"  that  is,  the  overseers  who  make  the  rate, 
'^  any  sum  or  sums  of  money  that  he,  she,  or  they  shall 
be  legally  rated  or  assessed  to,  it  shall  and  may  be  law- 
ful to  and  for  the  succeeding  overseers,  and  they  are 
hereby  required  to  levy  such  arrears,  and  out  of  the 
money  so  levied  to  reimburse  their  predecessors  all  sums 
of  money  which  they  have  expended  for  the  use  of  the 
poor.**  The  justices  appear  to  have  decided  the  case 
with  reference  solely  to  this  enactment,  and  to  have  in- 
terpreted the  words  ''the  succeeding  overseers"  as 
equivalent  to  ''the  overseers  immediately  succeeding.** 
Whether  or  not,  however,  that  is  the  proper  construction, 
the  original  statute  under  which  poor-rates  were  first 
imposed,  43  Eliz.  c.  2.,  is  still  in  full  force,  and  by 
sect.  4  enacts  "  that  it  shall  be  lawful,  as  well  for  the 
present  as  subsequent  churchwardens  and  overseers,  or 
any  of  them,  by  warrant  from  any  two"  "justices," 
2  p  2 


576 


HILARY  TERM. 


East  Dbax 

V. 

Eykkitt. 


1861.  ''  to  levy**  '^all  arrearages,  of  every  one  that  shall  re- 
Of  eneepB  of  ^^^"^  ^^  contribute  according  as  they  shall  be  assessed,  by 
distress  and  sale  of  the  offender's  goods/'  That  enact- 
ment evidently  applies  to  any  subsequent  overseers,  not 
to  those,  only,  who  immediately  succeed  the  overseers 
making  the  rate ;  whatever  may  be  the  proper  construc- 
tion of  Stat  17  G.  2.C.  38.  «.  11.,  in  which  <*  succeeding*' 
is  used  instead  of  **  subsequent."  Had  the  Legislature, 
by  the  Act  of  George  2,  intended  to  restrict  the  power 
conferred  by  the  statute  of  Elizabeth  to  the  immediately 
succeeding  overseers,  they  would  have  done  so  by  express 
words;  as  may  be  inferred  from  the  language  of  stat 
11  &  12  Viet.  c.  91.  s.  1.,  which  enacts  ''That  if  the 
overseers  of  the  poor  in  any  parish  shall  lawfully,  by 
virtue  of  their  office,  contract  any  debt  on.  account  of  the 
parish  within  three  months  prior  to  the  termination  of 
their  year  of  office,  and  the  same  shall  not  have  been 
discharged  by  them  before  their  year  of  office  shall  have 
determined,  such  debt  shall  be  payable  by  and  recoverable 
from  their  immediate  successors  in  office,  and  chargeable 
upon  the  poor-rate  of  the  said  parish,  in  like  manner 
as  the  same  would  have  been  payable  and  chai^able 
by  such  first  mentioned  overseers  during  their  year  of 
office.**    (He  was  then  stopped). 


(No  one  appeared  for  the  respondent) 


CocKBURN  C.  J.  I  am  of  opinion  that  the  justices 
ought  to  have  issued  their  warrant  of  distress  to  enforce 
these  rates.  But  for  the  language  of  stat  17  <?•  2. 
c  38.  s.  11.,  no  doubt  could  have  arisen  on  the  subject 
Under  stat  43  Eliz.  e.  2.  s.  4.,  if  a  person  rated  to  the 
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East  Dxam 
Etulstt. 


poor-rate  does  not  pay  his  quota  to  the  oferseers  who  1861. 
make  the  rate,  be  can  be  compelled  by  any  subsequent  Ofeneen  of 
overseers  to  pay.  And  stat  17  G.  2.  c.  38.  s.  W.  was 
not  intended  to  abrogate  the  rights  of  any  subsequent 
overseers  ;  but,  rather,  to  relieve  from  liability  outgoing 
overseers  who  had  not  collected  all  the  rates  accrued  due 
during  their  year  of  office :  enabling,  as  it  does,  the  suc- 
ceeding overseers  to  do  it  for  them,  and  reimburse  them 
out  of  the  amount  levied.  Both  common  sense  and 
justice  require  that  a  man  should  not  be  allowed,  by 
delaying  payment  of  a  rate  lawfully  imposed  upon  him^ 
to  evade  payment  altogether.  I  am  clearly  of  opinion 
that  the  appellants,  being  *' subsequent  overseers,"  are 
entitled,  under  the  statute  of  Elizabeth,  to  enforce  pay- 
ment of  arrears  of  poor-rate,  though  such  rate  was  not 
made  by  their  immediate  predecessors.  The  case  must 
go  back  to  the  justices  with  that  expression  of  our 
opinion.  Probably,  at  the  bearing  of  the  complaint, 
Stat.  17  G.  2.  c.  38.,  only,  was  brought  to  their  notice. 


(WiGHTifAN  J.  was  absent.) 

Cbompton  and  Hill  Js.  concurred. 

Case  remitted  to  the  justices. 
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Monday, 
January  21  at. 
Thuraday, 
•Tanvar^  24th. 
Saturday^ 
January  26tli. 


Batbman  against  Freston  (a). 


/^RAY  moved,  on  behalf  of  the  defendant,  for  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  from  the  custody  of 
the  keeper  of  the  Queen's  prison,  as  to  the  ca.  aa. 
issued  at  the  suit  of  the  plaintiff. 

It  appeared  that  the  defendant  Freston  yras  adjudicated 
a  bankrupt  by  the  Bristol  District  Court  on  17th  SejH 
tember,  1860^  on  which  day,  not  being  then  in  prison  or 

On  2nd  October^  the  first 
meeting  was  held,  and  assignees  were  chosen.'  At  the 
second  meeting,  on  6th  November^  the  examination  of  the 
bankrupt  was  commenced,  and  adjourned  to  3rd  December. 
On  29th  November^  the  Commissioner  issued  a  certi- 
ficate under  The  Bankrupt  Law  Consolidation  Act^ 
1849,  12  &  13  Vict.  e.  106.  s.  257.,  Schedule  B  a., 
d^B  ikwiUi.  withdrawing  protection  from  the  bankrupt,  at  the  instance 

drawing  pro- 
tection fh>ia 

defendant.  O,  sned  out  of  the  Court  of  Excheoner  a  ea.  sa.  upon  this  certificate,  under 
which  the  sheriff  arrested  defenduit  on  lat  Jbectmber,  In  JontMiiy,  1861,  defendant 
1>ein^  still  in  custody  under  that  ca.  sa.,  the  Commissioner  mntM  plaintiiC  also  a 
creditor,  a  similar  certificate,  under  which  a  ca.  sa.,  sued  out  of  this  Court»  was  in  the 
aame  month  lodged  with  the  sheri£^  as  a  detainer  against  defendant. 

Held,  dlsehaiging  a  rale  calling  on  plaintiff  to  shew  cause  why  defendant  should  dot 
be  discharged  from  custody  as  to  this  last  ca.  sa.,  that  defendant  was  legally  detained  in 
custody  under  it.  That,  assuming  that  stat  12  ^  13  Vict,  e,  106. ».  1 12.  gires  a  bank- 
rupt an  absolute  statutory  protection  from  aTvest  till  the  day  fixed  for  his  &al  examina- 
tion, so  tiiat  the  original  arrest  of  defendant  was  ille^  the  detainer  lodged  by  plaintiff 
was  nevertheless  good,  not  havinff  been  lodged  until  after  defendant's  priTuege  from 
arrest  had  oeaeed.  That  the  principle  appScable  to  such  eases  is,  that  whenever  an 
arrest  by  a  detaining  party  would  have  been  good,  a  detainer  by  him,  being  equivalent 
to  an  arrest,  will  be  good  also,  unless  it  iqspears  that  the  first  arrest  was  a  wrongful  act 
of  the  sheriff  himself  or  that  there  was  some  collusion  between  the  detaining  pwty  and 
the  creditor  makbg  the  anest,  or  between  the  detaining  party  and  the  sheriff 

{a)  See  note  (0)  at  the  end  of  this  case,  post,  p.  688, 
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of  .one  Jame$  VtMt  Ockfard,  a  creditor  who  had  proved  ]861* 
hw  debt;  and  the  bankrupt  waa  arrested  by  the  sheriff  batbmam 
of  MiddteseXf  on  1st  December ,  under  a  ca.  sa.  issued 
out  of  the  Court  of  Exchequer  at  the  suit  of  OckforcL  On 
Aih  December,  another  ca,  sa.  was  delivered  to  the  sheriff, 
which  had  issued  out  of  the  same  Court  on  the  same  day, 
at  the  suk  of  another  creditor,  Joseph  Chapman,  upon 
another  certificate  of  the  Commissioner,  given  on  3rd  De^ 
cember,  after  the  termination  of  the  adjourned  meeting. 
On  15th  January,  1861,  another  ca.  sa.  was  lodged  with 
the  sheriff  against  Fretton  (who  was  still  in  custody), 
issued  from  this  Court  at  the  suit  of  the  plaintiff,  also  a 
creditor,  on  another  certificate  of  the  Commissioner, 
granted  a  day  or  two  previously. 

Gray  (having  previously  applied  to  Martin  B.  at 
Chambers,  who  referred  him  to  the  Court,)  had  obtained 
a  mle  in  the  Court  of  Exchequer,  on  the  first  day  of 
tbb  Term,  to  set  aside  the  ca.  sa.  issued  at  the  suit 
of  Ockford,  and  to  discharge  Freston  from  the  custody 
of  the  keeper  of  the  Queen's  prison,  on  the  gpround 
that  the  certificate  and  ca.  sa.  were  granted  and  issued, 
and  the  arrest  took  place,  when  he  was  a  bankrupt 
having  privilege  from  arrest  under  The  Bankrupt  Law 
Consolidation  Act,  1849 ;  and  also  a  rule  to  discharge 
him,  as  to  the  oa.  sa.  at  the  suit  of  Chapman,  on  the 
ground  that  it  was  lodged  against  him,  and  he  was 
detained  under  It,  wlulo  hf  such  illegal  custody :  and  that 
Court,  on  18th  Jamtary,  made  both  rules  absolute  (a). 

Gray,  for  his  rule  (£)•  As  the  Court  of  Exchequer  have 
already  decided  in  the  dmilar  case  of  the  ca.  sa.  issued 

(a)  Oeltford ▼.  Fruton, 6KfN.4S». 

{b)  Mondag,  January  21ity  ThtrttU^,  January  2i^ 
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1861.  out  of  that  Court  at  the  suit  of  Chapman^  the  bankrupt  is 
BAnvAji  entitled  to  his  discharge.  The  bankrupt's  original  alrest, 
Fbmtoit.  ^"  Ockfortfs  ca.  sa.,  was  illegal,  that  writ  having  been 
founded  on  the  certificate  granted  bj  the  Commissioner 
on  29th  November,  and  having  been  executed  on  Ist 
December,  both  which  days  preceded  the  day  (3rd 
December)  fixed  for  the  bankrupt's  final  examination. 
The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13 
Viet.  e.  106.  s.  112.,  enacts,  ''  That  if  the  bankrupt  be 
not  in  prison  or  custody  at  the  date  of  the  adjudication, 
he  shall  be  free  from  arrest  or  imprisonment  by  any 
creditor  in  coming  to  surrender,  and  after  such  surrender 
during  the  time  by  this  Act  limited  for  such  surrender, 
and  for  such  further  time  as  shall  be  allowed  him  for 
finishing  his  examination,  and  for  such  time  after  finish- 
ing his  examination  until  his  certificate  be  allowed  as 
the  Court  shall  from  time  to  time  by  indorsement  upon 
the  summons  of  such  bankrupt  think  fit  to  appoint.** 
This  amounts  to  an  absolute  statutory  protection  of  the 
bankrupt  against  arrest  until  the  expiration  of  the  time 
allowed  him  for  finishing  his  examination,  which  time, 
in.  the  present  case,  did  not  expire  till  3rd  December. 
Ex  parte  Leigh  {a),  decided  on  the  similar  enactment 
then  in  force,  6  G.  4.  c.  16.  s.  117.,  shews  that  the  pro- 
tection is  conferred  by  the  statute  itself,  and  not  by  the 
Commissioner's  endorsement  on  the  summons.  The 
Commissioner,  therefore,  had  no  power,  on  29th  Novem- 
ber, to  grant  a  certificate  for  Freston^s  arrest.  Sect.  357, 
under  which  that  certificate  was  granted,  enacts  ^  That" 
^'  every  creditor  of  any  bankrupt,  immediately  after  the 
proof  of  hb  debt  shall  have  been  admitted,  shall  be 

(a)  iG^iJ.2M. 
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deemed  a  judgment  creditor  of  such  bankrupt  to  the  is6l. 
extent  of  such  proof;  and  the  Court,  when  it  shall  have  "BATiacAir~ 
refused  to  grant  the  bankrupt  any  further  protection,  or 
shall  have  refused  or  suspended  his  certificate,  shall,  on 
the  application  of"  **  any  such  creditor,  grant  a  certi* 
ficate  under  the  seal  of  the  Court,  in  the  form  contained 
in  Schedule  6  a.  to  this  Act  annexed,  and  CTery  such 
certificate  shall  have  the  effect  of  a  judgment  entered 
up  in  one  of  Her  Majesty's  superior  Courts  of  com- 
mon law  at  fVesCmimter  until  the  allowance  of  the 
certificate  of  conformity  of  such  bankrupt ;  and  the" 
*' creditor  to  whom,  according  to  such  certificate, 
the  bankrupt  shall  be  indebted  as  therein  mentioned, 
shall  be  thereupon  entitled  to  issue  and  enforce  a  writ 
of  execution  against  the  body  of  such  bankrupt.** 
This  section  must  be  read  with  reference  to  sect.  112 ; 
and,  when  so  read,  clearly  does  not  empower  the 
Commissioner  to  grant  a  certificate  until  after  the  time 
during  which  the  bankrupt  is  absolutely  protected  by 
sect  112.  The  certificate  of  29th  November  was  there* 
fore  void,  and  the  bankrupt's  arrest  under  the  ca.  sa. 
founded  upon  it  illegal.  Indeed,  that  arrest  was  illegal, 
by  reason  of  the  bankrupt  being  then  priyileged  by  the 
statute  fit>m  arrest,  whether  the  Commissioner's  certifi- 
cate in  question  was  a  nullity  or  not.  And,  the  original 
arrest  being  illegal,  it  follows  that  all  subsequent  de* 
tainers  of  the  bankrupt,  lodged  with  the  sheriff  while 
the  bankrupt  was  thus  illegally  in  custody,  were  illegal 
also,  there  being  nothing  to  found  a  valid  detainer  upon ; 
Barratt  v.  Price  (a).  Barrack  v.  Newton  (i).  Hooper  v. 
Lane  (c).    \IIill  J.    The  privilege  firom  arrest  of  a 

(a)  9  Bviuf.  566.  (b)  1  Q,  B.  b2b. 

(c)  6  H,  L  Cu,  443. 
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1861.       witness  or  suitor  in  a  case  may  render  invalid  aabsC'* 
Batihah      quent  detainers  of  him^  if  he  is  arrested ;  but  there  is 
Fbmtoh*      possibly  a  distinction  between  the  position  of  a  person 
privileged  on  such  a  ground  and  that  of  a  person  whose 
privilege  expires  at  a  given  fixed  time.  Here,  the  bank- 
rupt's protection  had  expired  before  the  detainer  was 
lodged  under  which  he  is  now  held  in  custody.]     A 
bankrupt  illegally  arrested  is  in  all  cases  entitled  to  his 
dischaige ;  Ex  parte  Hawhina  {fi\  Ex  parte  King  (ftj^ 
Ex  parte  Dankvy  (c),    Sidgier  v.  'Birch  (d),    Ogles 
Case  {e\  Ex  parte  Ross  (/).    [^Crcmpion  J.    Is  there 
any  authority  which  shews  that  a  party,  illegally  arrested 
while  privileged  from  arrest,  cannot  legally  be  detained 
in  that  arrest  under  a  detainer  lodged  after  the  privilege 
has  ceased?]    In    Spenee  v.   Stuart  (g)  it  was   held 
that  a  witness,  arrested  while  his  privilege  redeundo 
from  giving  evidence  before  an  arbitrator  continued^ 
could  not  be  kept  in  custody  under  a  detainer  after- 
wards lodged  against  him*    [Hill  J.    If  your  argument 
is  correct,  a  bankrupt  who  is  once  illegally  arrested 
may,  by  lying  in  prison  till  all  the  subsequent  detainers 
which  he  has  reason  to  apprehend  are  lodged,  and  then 
claiming  his  discharge,  evade  them  all.]    If  the  original 
arrest  is  illegal,  so  are  all  subsequent  detainers.     In 
Archbclts   Bankruptcy  PraeHce^  p.  374  (ed   II,    by 
Flather\   it  is  laid  down,  generally,  that  <*  where  a 
bankrupt  is  entitled  to  his  discharge  upon  an  arres^  he 
will  be  discharged  also  from  all  detauiers  lodged  against 
him  after  it  took  place:''  ^and  the  dischaige  must  be 

(a)4r«.C91.  (*)7r«.3ia 

(c)  7  Ves.  317.  (rf)  9  Fw.  69. 

(e)  1  r«.5«).  {/)  11  Jlcw.260. 

{g)  3  East.  89. 
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nncondhionaL'*  The  law  is  Bimilarly  stated  in  ChiUsi'9  1861. 
Archbolta  Pradwe,  vol.  1,  p.  742  (eA  10),  and  in  BAvncAir 
Montagu  and  AyrUnCs  Bankrupiey  Pradiee,  toI.  I»  ^ifon. 
p.  442.  In  all  such  cases,  whether  or  not  the  sheriff  is 
liable  to  an  action  for  making  the  first  arrest,  the  in« 
▼alidity  of  that  arrest  aToids  all  sabsequent  detainers 
against  the  party  arrested,  at  whatever  time  they  may 
be  lodged  with  the  sheriff.  The  judgment  of  the  Court 
of  Exchequer  in  fiivour  of  the  present  defendant,  in  the 
case  of  Chapman^B  ca.  sa.,  which  is  on  all  fours  with 
that  now  before  the  Court,  is  conclusive  in  the  de- 
fendant's favour.  With  the  exception  of  Martin  B. 
(who^  however,  did  not  dissent,)  none  of  the  Judges 
in  the  other  Court  expressed  any  doubt  as  to  the  de- 
fendant's right  to  be  discharged.  [^fFufhtman  J.  re- 
ferred to  Ex  parte  Cogg  (a),  and  HiU  J.  to  EggwgUnC$ 
Cau  (i>] 

J.  D.  Coleridge  (c)  shewed  cause  in  the  first  instance. 
First,  the  original  arrest  of  the  defendant  was  legal. 
The  true  construction  of  stat.  12  &  13  Viet.  c.  106. 
«.  112.  is,  not  that  it  absolutely  protects  a  bankrupt  firom 
anrest  until  his  first  examination  is  over,  but  that  it 
confers  a  protection  conditional  upon  its  not  being 
withdrawn  by  the  Commissioner  before  that  time.  The 
decisions  on  the  construction  of  the  repealed  statutes, 
cited  on  the  other  side,  do  not  affect  the  question.  The 
language  of  those  statutes  was  different.  Stat.  5  G.  2. 
c.  30.  s.  5.  conferred  upon  bankrupts  freedom  from 
arrest,  for  and  during  the  forty-two  days  next  after 
written  notice  of  the  issuing  of  the  commission  of  bank- 

(a)  6i>.  P.  a  461.  (h)  2E.fB.  717. 

{e)  Tkundi^f,  Jmuerif  2ith. 
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1861.  ruptcy,  and  for  such  further  time  as  should  be  allowed 
Batexax  them  for  finishing  their  examinations.  Stat.  6  G.  4. 
Fabston.  ^-  ^^'  ^-  ^^'^*  ^^  to  the  same  effect;  and  sect.  118 
enacted,  that  it  should  be  lawful  for  the  Commissionere, 
at  any  time  appointed  for  the  last  examination  of  the 
bankrupt,  or  any  enlargement  or  adjournment  thereof, 
to  adjourn  such  examination  sine  die ;  and  that  the 
bankrupt  should  be  free  from  arrest  or  imprisonment  for 
such  further  time,  not  exceeding  three  calendar  months, 
as  the  Commissioners  should  by  indorsement  upon  the 
summons  appoint.  These  statutes,  therefore,  gave  the 
bankrupt  absolute  protection  for  forty-two  days,  and  left 
the  Commissioners  no  discretion,  during  that  period,  to 
withdraw  it.  But  stat.  12  &  13  Viet  c.  106.  «.  112. 
enacts  that  the  protection  shall  be  **  for  such"  **  time  as 
shall  be  allowed"  the  bankrupt  *'  for  finishing  his  exa- 
mination, and  for  such  time  after  finishing  his  examina- 
tion until  his  certificate  be  allowed  as  the  Court  shall 
from  time  to  time  by  indorsement  upon  the  summons 
of  such  bankrupt  think  fit  to  appoint''  The  enactment 
that  the  indorsement  may  be  made  from  *'  time  to  time* 
is  new,  and  points  to  any  time,  and  therefore  to  a  time 
preceding,  as  well  as  following,  the  passing  of  hb  final 
examination  by  the  bankrupt. 

The  case  was  then  adjourned. 

J.  D.  Coleridge  was  now  about  to  proceed  with  his 
argument,  when  he  was  stopped  by  Wiohtman  J.,  who 
delivered  the  judgment  of  the  Court  (a)  as  follows. 

In  this  case,  the  day  fixed  by  adjournment  for  the 
last  examination  of  the  bankrupt  was  the  3rd  oS  December. 

{a)  Wightfnan,  Oron^Um  and  HOI  J*. 
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On  the  29th  of  November,  the  Commissioner  had  granted  *  1861. 
a  certificate,  under  the  257  th  section  of  stat  12  &  13  Bawmab 
VieL  c.  106.,  to  a  creditor,  which,  if  valid,  would  have  p^j^i,^ 
the  effect  of  a  judgment,  and  under  which  a  ca.  sa.  was 
issued  out  of  the  Court  of  Exchequer ;  and  the  bankrupt 
was  arrested  under  it  on  the  1st  of  December,  two  days 
before  the  day  fixed  for  his  last  examination.  The  Court 
of  Exchequer  held  that  the  certificate  of  the  Commis- 
sioner was  invalid,  and  set  aside  the  capias,  and  dis- 
chained  the  bankrupt  from  the  arrest  under  it ;  and  they 
also  discharged  the  bankrupt,  as  against  another  creditor, 
who  had,  whilst  the  bankrupt  was  in  custody  under  the 
invalid  certificate  and  capias,  but  after  the  adjourned 
meeting  of  the  3rd  of  December,  obtained  a  valid  cer« 
tificate  from  the  Commissioner,  and  had  lodged  a 
detainer  against  him  upon  a  capias  issued  upon  that 
valid  certificate.  The  Court  of  Exchequer  discharged 
him  from  that  detainer,  on  the  ground  that,  as  the 
original  arrest  was  illegal,  all  subsequent  detainers,  until 
he  was  discharged  from  custody  under  the  first,  were 
illegal  also.  The  bankrupt  was  also  detained  in  custody 
under  a  capias  issued  out  of  this  Court  by  another 
creditor,  who  had,  after  the  3rd  of  December^  obtained  a 
certificate  from  the  Commissioner;  and  the  question 
before  us  is,  whether  the  bankrupt  is  entitled  to  his 
discharge  from  that  detainer. 

In  support  of  the  bankrupt's  claim  to  be  disohaiged, 
it  was  said  that,  until  the  3rd  of  December,  the  day  fixed 
for  his  final  examination,  the  112th  section  of  stat 
12  &  13  Vict,  c.  106.  gave  him  an  absolute  statutory 
protection  from  arrest,  and  that,  having  been  arrested 
by  a  creditor  before  that  day,  he  was  entitled  to  his 
dischaige,  not  only  from  that  arrest,  but  fit>m  all  de- 
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1861.  '  tainers  lodged  against  bim  while  he  was  id  custody 
Batkmax  under  that  illegal  arrest*  In  support  of  this  proposition 
FavTotf.  aeveral  cases  were  cited,  in  which  it  had  been  held  that, 
if  the  original  arrest  b  illegal,  subsequent  detainers 
lodged  whilst  the  prisoner  is  in  custody  under  the  illegal 
arrest  are  inoperative,  and  the  prisoner  is  entitled  to  be 
discharged  from  them;  and  it  was  said  that  this  was 
more  especially  the  case  where  the  discharge  fiom  the 
original  arrest  was  by  reason  of  some  personal  privilege 
of  the  defendant :  as  in  the  case  of  a  witness  arrested 
on  hb  way  to  or  from  the  Court  where  he  is  to  be  a 
witness,  or  of  a  bankrupt  who  by  the  Bankruptcy  Act 
is  declared  to  be  free  from  arrest  or  imprisonment  during 
the  time  or  further  time  allowed  him  for  finishing  his 
examination.  It  b  not  necessary  to  examine  each  of 
the  cases  cited  in  detail,  some  of  tl)em  in  the  time  of 
Lord  Eldan  ;  for  in  several  of  them  it  does  not  appear 
clearly,  fix)m  the  facts  stated,  whether  the  detainers  were 
not  lodged  during  the  existence  of  the  privilege  or 
protection,  in  which  case  they  would  be  subject  to  the 
same  objection  as  the  first  arrest.  This,  indeed,  appears 
to  have  been  the  ground  on  which  the  case  of  Spenee 
V.  Stuart  (a)  was  decided,  and  b  consbtent  with  the 
explanation  of  that  case  as  given  by  the  Court  in  the 
subsequent  case  of  Barclay  v.  Faber  (b).  But,  however 
thb  may  be,  the  subsequent  case  of  Barrattr.  iVtce(c), 
recognised  as  it  b  in  the  case  of  Bcbinson  v.  Yeweiu  {d) 
as  laying  down  the  proper  rule  in  such  cases,  and  as 
good  law  by  the  House  of  Lords  in  the  case  of  Hooper 
V.  Lane  («),  may  be  considered  as  having  settled  the 

(a)  3  Etut,  89.  {h)  2B.^Md.  74& 

(e)  ^Bing.  666.  {d)bM.fW.  149. 

(0  6  K  L.  Ctf.  ^13. 


XXIV.  VICTOETA. 


586 


prindple  on  which  the  Coorts  ehonld  act  upon  such  1861. 
qaestions  as  that  now  before  us.  That  principle  appears  Batsmav 
to  be  this :  that  whenever  an  arrest  by  a  detaining  party  Frbbtov. 
would  have  been  good,  a  detainer  by  him,  being  equiva- 
lent to  an  arrest,  will  be  good  also,  unless  it  appears  that 
the  first  arrest  was  a  wrongiul  act  of  the  sheriff  himself, 
or  that  there  was  some  collusion  between  him  and  the 
creditor  making  the  arrest,  or  between  him  and  the 
sheriff;  and  this  seems  consistent  with  reason  and  jus- 
tice, as  it  would  be  a  great  hardship  upon  an  innocent 
party  to  be  prejudiced  by  the  wrongful  acts  of  other 
persons.  The  case  of  Hooper  v.  Lane  (fl)  was  decided 
upon  the  ground  that  the  sheriff  himself  was  a  wrong 
doer  in  making  the  first  arrest,  or  that  the  detaining 
creditor  acted  in  collusion  with  the  sheriff  or  the  arrest- 
ing creditor;  and  it  is  clear  that,  as  against  the  detaining 
creditor,  the  protection  given  by  the  statute  would  not 
have  applied,  had  the  bankrupt  been  arrested  by  him. 

It  is  unnecessary  to  consider  whether  the  certificate 
of  the  Commissioner  of  the  29tli  November  was  or  was 
not  invalid  (though  we  are  disposed  to  agree  with  the 
Court  of  Exchequer  upon  this  point),  for  in  either  case 
the  statutory  protection  from  arrest  until  the  3rd  of 
December  would  have  applied ;  but  when  that  day  was 
past,  and  no  protection  granted  by  the  Court  of  Bank- 
ruptcy, there  was  nothing  to  prevent  a  creditor,  who 
had  proved  bis  debt,  from  obtaining  the  Commissioner's 
certificate,  and  issuing  a  ca.  sa.  and  arresting  the  bank- 
rupt under  it. 

We  are  told  that  the  Court  of  Exchequer  can  hardly 
be  said  to  have  come  to  an  unanimous  judgment,  as 

(«)  6  E,  L.  Ca.  443. 
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Batemah 

T. 

FasBTov. 


Martin  6.  is  said  to  have  expressed  opinions  very  much 
at  variance  with  those  of  the  rest  of  the  Court ;  but 
however  this  may  be,  and  entertaining  as  we  do  the 
highest  respect  for  that  Court  and  its  membera,  we 
cannot  agree  with  them  in  the  opinion  they  have  formed 
upon  this  case;  and,  for  the  reasons  we  have  given,  we 
think  that  the  rule  should  be  dischaiged. 

Rule  discharged  (ff). 


(a)  A  writ  of  habeM  corpus  ma  snbsequently  obtamed,  on  behalf  of 
FrutoHf  from  the  Court  of  Chanceiy,  and  on  the  return  of  that  writ 
the  fall  Court  of  Appeal  in  Chancery  held  that  he  was  entitled  to  his 
diflchaige.    ExparU  Fretton,  90  L.  J.  N.  8,  Ck,  460. 


Wednesdav, 

Navembermh, 

1860. 

Thursday, 

January  31st, 

1861. 


TuBNiDGE,  appellant,  against  Shaw,  respondent. 


/^ASE  stated  by  justices  of  Essex,  under  stat  20  &  21 
Vict.  c.  43. 


Stat  30  (?.  2. 

c.  21.  s.  5. 

enacts  that, 

for  the  better 

preservation 

of  the  fishery  of  the  mer  Thames,  within  the  jurisdiction  of  the  mayor  of  London,  om 

consenrator  of  the  river,  it  shall  be  lawful  *'  for  the  deputy  of  the  said  major  for  tlie 

time  being,  as  consenrator  as  aforesaid,  commonly  eaUed  the  water  bailiff,  and  hia 

assistant  or  assistants,"  appointed  by  warrant  under  the  hand  and  seal  of  the  mayor, 

to  enter  the  boat  of  any  fisnerman  or  other  person  fishiuf  on  the  Thames,  and  seixe  all 

brood  of  fiidi  found  there.    Sect  6  imposes  a  penalty  of  10/.  on  any  person  "  who  shall 

obstruct  or  hinder  the  said  water  bailiff"  or  '*  his  assistants,"  "  in  the  execution  of  any 

of  the  powers  rested  in  them  by  this  Act;"  and  sect.  11  gives  a  convicted  person  a 

ri^t  ofappeal  to  the  next  Court  of  Conservancy. 

The  ThooMs  Conservancy  Act,  1857,  20  &  21  Viet,  c.  cxlvii.,  creates  a  new  ooiporatum, 
called  "The  conservators  of  the  river  Thames,"  and,  by  sect.  62,  transfers  to  them  '*  all 
the  powers,  authorities,  rights  and  privileges,"  which  might  be  exercised  by  the  mayor 
of  J^mdon,'*  "by  prescription,  usage,  charter,  or  Act  of  Parliament,  or  otherwise,  with 
resard  or  relation  to  the  conservancy  and  the  preservation  and  regulation  of  the  rirer 
Jhames,**  save  only  so  far  as  the  same  may  be  modified  by,  or  be*  inconsistent  with,  the 
provisions  of  that  Act  Sect.  76  imposes  a  penalty,  not  exceeding  5/.,  on  any  person 
who  "  shall  resist  or  make  forcible  opposition  against  any  person  employed  in  the  due 
execution  of  {his  Act" 

Held  that  under  the  latter  Act,  althou£^  it  does  not  appsientiy  have  the  fishery  of 
the  Thames  in  contemplation,  the  conservators  of  the  Thames  are  empowered  to  appoint, 
under  their  hands  and  seals,  assistant  river-keepers,  with  express  autiiority  to  enter 
fishing  boats  and  seize  brood  of  fish,  in  pursaance  of  stat  30  G.2.  c.2l.  s.  5.;  and  tiiat 
a  person  obstructing  such  an  assistant  river-keeper  in  so  doing,  is  not  liable  to  the 
penalty  imposed  by  sect  6  of  that  statute ;  but  is  liable  to  the  penalty  imposed  by  stat 
20  &  21  VicL  e.  cxlvii.  s.  76. 
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An  information  was  preferred  by  Tliomas  Turnidge^        186U 
of  Leighj  in  the  said  county,  assistant  river-keeper  (the     xubvidob 
appellant)^  by  direction  of  the  conservators  of  the  river       g^^^ 
Thames^   against    Tliomas   ShaWf  of  Leiffh    aforesaid, 
fisherman  (the  respondent),  whereby  the  said  Thoma$ 
Shaw  was  charged  for  that  he  did,  on  11th  January, 
1860,  at  the  parbh  of  Leigh  in  the  said  county,  obstruct 
and  hinder  the  said  Thamas  Tumidge  in  the  execution 
of  the  powers  vested  in  him  by  the  statute  in  such  case 
made  and  provided,  as  an  officer  of  the  TTuimet  con- 
servators, duly  app<Hnted  pursuant   to   such  statute; 
whereby  and  by  force  of  the  said  statute  the  said  Thoma$ 
Sliaw  had  forfeited  the  sum  of  lOL 

At  the  hearing  by  the  justices  in  Petty  Sessions  at 
Bockford,  in  the  said  county  of  Essex,  the  justices  dis- 
missed the  information. 

By  Stat.  30  G.  2.  e.  21.  s.  5.  it  is  enacted  that,  <<  For 
the  better  preservation  of  the"  *' fishery  of  the**  ^*  river 
of  ITtames,  and  waters  of  Medway,  within  the  juris- 
diction** of  the  mayor  of  the  city  of  London,  as  con- 
servator of  the  river  of  Tliames  and  waters  of  Medway 
(sect.  \\  "and  for  preventing,  as  much  as  may  be,  any 
abuses  from  being  committed  therein,  it  shall  and  may 
be  lawful  for  the  deputy  of  the  said  mayor  for  the  time 
beings  as  conservator  as  aforesaid,  commonly  called  the 
water  bailifiv  and  his  assistant  and  assistants,  such 
assbtant  and  assistants  having  been  named  and  appointed 
to  be  his  assistant  and  assistants,  by  warrant  under  the 
band  and  seal  of  the  mayor  of  the  said  city  for  the  time 
being,  and  likewise  for  all  and  every  other  person  or 
persons  who  shall  for  that  purpose  be  specially  authorized 
by  any  warrant  or  warrants  under  the  hand  and  seal  of 
the  said  mayor,  from  time  to  time,  and  at  all  times,  to 

VOL.  ui.  2  Q  B.  &  B. 
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1861.       enter  into  any  boat,  yenel  or  craft  of  any  fishermaD  or 
TvMiDQM     GJrudgerman,  or  other  person  or  persons  fishing  or  taking 
Shaw.       ^^9  ^^  endeavouring  to  take  fish,  upon  the  naid  river  of 
TTiameif  or  upon  the  said  waters  (rf  JifeApoy,  within  the 
jurisdiction  aforesaid,  and  there  search  for,  take  and 
seize  all  spawn,  firy,  brood  of  fish,"  &&,  **  as  riiall  then 
be  in  any  such  boat  or  bo8ts»  vessel  or  craft,  in  or  apon 
the  said  river  or  waters ;  and  to  take  and  seiie  on  the 
shore  or  shores  adjoining  to  the  sud  river,  or  waters  of 
Medway,  within  the  jurisdiction  aforesaid,  all  such  spawn, 
fry,  brood  of  fish,*'  &&,  <<  as  shall  be  there  found." 

By  sect.  6  of  the  same  statute  it  is  enacted,  ''That  if 
any  person  or  persons  shall  obstruct  or  hinder  the  said 
water  bailifi^,  his  assistants,  or  any  of  the  said  officers,  or 
any  constable,  headborough  or  other  peace  officer,  m 
the  execution  of  any  of  the  powers  vested  in  them  by 
this  Act,  or  of  any  warrant  or  warrants  to  be  issued  by 
the  said  mayor^  recorder,  or  any  alderman  of  the  said 
city,  or  justice  respectively^  in  pursuance  of  this  Act;* 
"the  person  or  persons  so  ofiending  therein  shall,  for 
every  such  offence,  forfeit  the  sum  of  10/." 

Sect  11  authorizes  the  levy  of  penalties  by  distress; 
"  but  in  case  any  such  offender"  ''shall  think  himself*' 
"aggrieved  by  such  conviction,  and  shall  within"  "five 
days  enter  into  a  recognizance"  '^before  such  ma^pstrate 
or  magistrates,  before  whom  he"  "shall  be  so  convicted 
(which  said  recognizance  shall  be  returned,  within  the 
space  of  fourteen  days^  to  the  said  Court  of  the  mayor 
and  aldermen),  conditioned  for  his  personal  appearance 
at  some  Court  of  the  said  mayor  and  aldermen  of  the 
said  city,  to  be  holden  within  six  weeks  after  the  acknow- 
ledging such  recognizance,  or  at  the  next  Court  of 
Conservancy  to  be  held  for  the  county  In  which  such 
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oBence  shall  be  cominitted,  and  to  stand  to  and  abide  1861. 
such  order  as  shall  be  made  in  the  premisses  by  such  TusmDoa 
Court,"  *'  the  said  Court  of  mayor  and  aldermen,  or  su^iw. 
Court  of  Conservancy,  is  hereby  empowered  and 
directed  upon  a  petition  of  appeal  presented  to  them,  by 
the  party  or  parties  so  couTicted,  complaining  of  such 
couTiction,''  '*  finally  to  hear  and  determine  the  matter  of 
such  appeal,**  "and  the  said  Cotuts  respectively"  "are 
hereby  empowered  to  order"  "any**  "penalties  laid  on 
or  incurred  by  any  of  the  parties  complaining,  to  be 
mitigated,  or  to  vacate  or  set  aside  such  conviction,** 
"or**  "to  ratify  and  confirm  the  same,  and** "award 
suck**  "costs  to  be  paid  by  the  appellant  as  to  them  shall 
seem  meet;  And  the  said  Court  of  mayor  and  alder- 
men, or  Court  of  Conservancy,  may,  on  forfeiture  of 
any  such  recognisance,  estreat  the  same.** 

The  Thames  Conservancy  Act,  1857,  20  &  21  Vict 
c.  czlvii.  (a),  by  sect.  50,  vests  "  all  the  estate,  right, 
title,  and  interest  of  the  mayor  and  commonalty  and 
citizens  of  the  city  of  Zoiu/on,** "  and  all  the  estate,  right, 
title,  and  interest"  of  Her  Majesty  "in  the  bed  and  soil 
and  shores  of  the  river  Thataes,^  within  certain  limits, 
in  the  conservators  appointed  under  that  Act ;  and  by 
sect.  52  enacts  that  "  From  and  after  the  commencement 
of  this  Act  all  the  powers  and  authorities,  rights  and 
privileges,  which  are  now  vested  in  or  which  may  have 
been  or  may  be  exercised  by  Her^  "  Majesty  in  right  of 
her  Crown,  and  all  the  powers  and  authorities,  rights  and 
privileges,  at  any  time  heretofore  given  or  granted  to, 
or  which  are  now  vested  in,  or  which  have  been  or  may 

(a)  Local  and  penonal,  pablie.  "To  proTide  for  the  conservation  ^ 
the  liver  T^mes,  and  for  the  regnlatiou,  management,  and  improrement 
ihewoV* 

2  Q  2 
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1861.  Ih)  exercised  by  the  mayor  and  commonalty  and  cilizcnsy 
TuBHiDOB  ^^  ^y  ^^®  mayor  and  aldermen  of  the  city  of  London,  or 
SsAw  ^y  ^^^  common  council,  or  by  the  mayor  for  the  time 
being  of  the  said  city,  by  prescription,  usage,  charter, 
or  Act  of  Parliament^  or  otherwise,  with  regard  or  rela- 
tion to  the  conservancy  and  the  presenration  and  regu- 
lation of  the  river  Thames,  and  of  the  several  river^ 
streams,  and  watercourses  within  the  flow  and  reflow  of 
the  tides  of  the  said  river,  within  the  limits  aforesaid, 
and  upon  the  banks,  shores,  and  wharfs  of  the  said  river 
and  the  port  of  London,  shall  be  and  the  same  are 
hereby  vested  in  the  conservators  by  this  Act  appointed, 
to  be  by  them  exercised  in  the  same  manner,  and  under 
and  subject  to  the  same  restrictions,  as  the  same  are 
now  respectively  legally  exercised  by  Her  Majesty,  or 
by  the  mayor  and  commonalty  and  citizens,  or  by  the 
said  mayor  and  aldermen,  or  by  the  common  council, 
or  by  the  said  mayor,  save  only  and  except  so  far  as  the 
same  may  be  modified  by  or  be  inconsistent  with  the 
provisions  herein  contained." 

Sect  76  imposes  a  penalty,  not  exceeding  67.,  on  any 
person  who  '^  shall  resist  or  make  forcible  opposition 
against  any  person  employed  in  the  due  execution  of 
this  Act,  or  shall  assault  any  surveyor,  engineer,  or 
agent,  or  any  collector  of  toll,  in  the  due  execution  of 
his  office." 

Sect  149  provides  for  the  recovery  of  penalties  before 
any  justice,  and  sect  161  gives  an  appeal  to  the  Court 
of  Quarter  Sessions. 

Previous  to  the  coming  into  operation  of  The  Tkamei 
Conservancy  Act,  1867,  the  mayor,  commonalty  and 
citizens  of  the  city  of  London  had  and  exercised  by  the 
lord  mayor  for  the  time  being,  during  his  mayoralty, 
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or  by  bis  suflBcient  deputiesy  the  conserration  of  the  said       ]861. 
river,  between  Statnes,  in  the  county  of  Middksex,  and     TvamDoa 
Vanileee,  otherwise  Yaniktf  in  the  county  of  Kent;  and       g^^ 
byelaws  for  the  regulation  of  fishermen  in  the  river 
2%awfes  were  made  by  the  Court  of  the  mayor  and 
aldermen  of  the  city  of  London,  by  virtue  of  stat 
30  G.  2.  e.  21.  s.  1. 

At  the  hearing  of  the  information,  the  charge  was 
supported  by  the  conservators  of  the  river  ITuimeSy  who 
appeared  by  counsel  and  attorney.  On  behalf  of  the 
appellant  it  was  proved  to  the  satisfietttion  of  the  justices 
that,  on  11th  January  last,  the  appellant  went  on  board 
the  respondentia  boat,  then  lying  at  Leigh  aforesaid, 
within  the  limits  of  the  jurisdiction  of  the  conservators 
of  the  river  T/iamei,  to  examine  the  shrimps  caught  by 
the  respondent;  that  he  stated  the  object  of  his  visit, 
and.  produced  his  appointment;  that  he  saw  in  the 
respondent's  boat  a  quantity  of  small  shrimps  which  he 
considered  '< brood;*  that  he  endeavoured  to  seize  them, 
and  that  thereupon  the  respondent  assaulted  him  and 
prevented  the  seisure. 

The  i^ypointment  of  the  appellant,  under  the  seal  of 
the  conservators  of  the  river  Thames,  was  as  follows. 
^  Enow  all  men  by  these  presents  that  we,  the  conser- 
vators  of  the  river  Thamet,  have  named  and  appmnted, 
and  by  these  presents  do  name  and  appoint,  TTumae 
Tumidge,  of  Leigh,  in  the  county  of  Eeeex,  to  be  aa- 
ristant  river-keeper  during  our  pleasure;  and  we  do 
hereby  authorize  the  said  Thomas  Tumidge  to  enter 
any  boat,  vessel  or  craft,  of  any  fisherman,  dredgerman, 
or  other  person  or  persons  fishing  or  taking  fish,  or 
endeavouring  to  take  fish,  upon  the  said  river  of  Thames, 
within  our  jurisdiction,  and  there  to  search  for,  take  and 
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1861.  seize,  all  spawn,  fry,  brood  of  fish,  spat  of  oysters,  and 
TvuiiDoa  unsizeable,  unwholesome,  or  unseasonable  fish,  and  also 
S^w.  ^'^  unlawful  nets,  engines  and  instruments  for  taking  or 
destroying  fish,  aa  shall  then  be  in  any  such  boat  or 
boats,  vessel  or  craft,  in  or  upon  the  said  river,  and  to 
take  and  seize,  on  the  shbre  or  shores  adjoining  to  the 
said  river,  within  the  jurisdiction  aforesaid,  all  anch 
spawn,  fry,  brood  of  fish,  spat  of  oysters,  unsizeable, 
imwholesome,  or  unseasonable  fish,  and  also  all  unlawful 
nets,  engines  or  instruments  for  taking  or  destroying 
fish,  as  shall  there  be  found ;  and,  after  taking  or  seizing 
such  unlawful  nets,  engines  or  instruments,  or  any 
spawn,  fry,  brood  of  fish,  spat  of  oysters,  or  unsizeable, 
unwholesome,  or  unseasonable  fish,  you,  the  said  Thomas 
Tumidffe,  are  to  bring,  or  cause  the  same  to  be  brought, 
before  the  mayor  of  the  city  of  London  for  the  time 
being,  or  the  recorder  of  the  said  city,  or  one  of  the 
said  aldermen  of  the  said  city,  if  seized  within  the  limits 
of  the  said  city  of  London  and  libertiee  thereof,  either 
upon  the  said  river,  or  on  shore,  or  before  the  mayor  of 
the  said  city,  or  the  recorder  of  the  said  city,  or  one  of 
the  aldermen  of  the  said  city,  or  one  of  Her  Majesty's 
justices  of  the  peace  of  the  county  in  which  such  seizure 
shall  be  made,  if  made  upon  the  said  river,  out  of  the 
limits  of  the  said  city,  or  the  liberties  thereof  but  within 
our  jurisdiction  as  aforesaid,  or  before  one  of  Her  Mar 
jesty's  justices  of  the  peace  of  the  county  in  which  the 
same  shall  be  seized  on  shore,  in  order  that  all  anch 
unlawful  nets,  engines^  or  instruments,  as  also  all  such 
spawn,  fry,  or  unsizeable,  unwholesome,  or  unseasonable 
fish,  as  shall  be  seized  as  aforesaid,  may  be  forthwith 
burnt  or  destroyed,  and  the  party  from  whom  the  same 
shall  be  taken  punished  according  to  law.    And  you  are 
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to  receive  no  mooey^  gratoitj,  or  reward  whatsoeyer^       1861. 
from  any  person,  to  preTent,  delay,  or  hinder  any  prose-     TommBaa 
cation ;   or  compound,  or  wilfully  conceal,  any  offence       gs^^, 
which  shall  he  committed  contrary  to  an  Act  of  Parlia- 
ment made  and  passed  in  the  30th  year  of  the  re^ 
of  His  late  Majesty  King  George  the  Second,  intituled 
*An  Act  for  the  more  e£fectual  preservation  of  the 
spawn  and  fry  of  fish,  and  for  the  better  regulating  the 
fishery  thereof  (a),  which  shall  come  to  your  knowledge ; 
under  pain  to  forfeit  and  lose  61.  for  each  time  you  shall 
be  convicted  of  every  such  offence ;  and  from  time  to 
time  to  q>prize  us  thereof.    Given  under  our  seal  this 
7th  day  of  December^  1859.'' 

It  was  contended  by  the  counsel  for  the  appellant 
that,  by  foxce  of  sects.  50  and  52  of  The  Tliamee  Con- 
servancy Act,  1857,  the  bed  and  soil  of  the  river 
7%ame«,  with  the  fishery  and  all  the  powers  relating 
thereto,  given  to  the  mayor  of  London,  and  the  protec* 
tion  extended  to  his  oflBcers  by  stat.  30  G.  2.  c.  21.  $9.  6. 
and  6,  were  transferred  and  extended  to  the  conservators 
of  the  river  Thamee  and  their  oBkers. 

The  justices  doubted  the  correctness  of  this  view,  and 
dismissed  the  information :  Firit^  because  it  appeared  to 
them  that,  assuming  the  powers  of  stat  30  G.  2.  c  2L 
i.  5.  to  be  transferred  to  the  conservators,  it  most  also  be 
held  that  the  jurisdiction  on  appeal,  under  sect.  11,  is 
likewise  vested  in  them,  and  the  xespoodent,  if  convicted, 
would  be  without  appeal,  except  to  his  prosecutotB.  If, 
to  avoid  thb,  the  justices  held  that  stat.  30  G.  2.  c.  21. 
«.  11.  (the  appeal  clause)  was  modified  by  sect.  161  of 
The  Thames  Conservancy  Act,  1857,  then  they  con- 
ndered  that  they  must  also  hold  that  stat.  30  G.  2.  c.  21. 

(a)  Stot.  30  e.  2.  0. 21. 
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1861.       s.  6.  (the  penal  clause)  is  modified  by  sect  76,of  The 
Ti^mi^Qi     TTuLtnei  Conservaocj  Act,  1857 ;  and  that  the  dcfend- 
Shaw.       ^^^  would  be  liable  to  be  sued  only  for  the  reduced 
penalty  imposed  by  the  latter  section. 

Secondly ;  because,  although  the  bed  and  soil  of  the 
river  TTiameSf  which  were  in  the  Crown,  are  transferred 
to  the  consenrators  by  the  50th  section  of  The  Thames 
Conservancy  Act,  the  justices  doubted  whether  the 
fishery,  which  was  common  to  all  (1  Mod.  105),  was 
thereby  transferred,  and  they  also  doubted  whether  the 
powers  of  stat.  30  G.  2.  c.  2L,  an  Act  having  exclusive 
reference  to  the  fishery,  were  powers  with  regard  or 
relation  to  the  conservancy,  preservation  and  regulation 
of  the  river  Thames^  and,  as  such,  vested  in  the  conser- 
vators by  the  62nd  section  of  The  Thames  Conservancy 
Act,  1857  ;  all  the  provisions  of  which  appeared  to  them 
to  have  especial  reference  to  the  navigation  of  the  river 
and  the  regulation  of  the  port  of  London. 

The  questions  of  law  for  the  opinion  of  the  Court 
were :  First,  are  the  conservators  of  the  river  Thames 
authorized  to  appoint  officers  to  exercise  the  powers  given 
to  the  water  bailifis  of  the  city  of  London  by  stat.  30 
G.2.c.2\.s.  6.? 

Secondly,  are  such  officers  entitled  to  the  protection 
given  by  the  6th  section  of  the  same  statute  ? 

Thirdly,  is  the  jurisdiction  on  appeal,  given  to  the 
mayor  and  aldermen  by  the  11th  section  of  the  same 
Act,  now  vested  in  the  conservators  of  the  river 
TJiamesf 

Fourthly,  is  the  7fith  section  of  The  ITiames  Con* 
servancy  Act  applicable  to  the  offence  charged  against 
the  respondent;  and  is  the  penalty  thereby  imposed 
cumulative  or  substituted  ? 

If  the  Court  should  be  of  opinion  that  the  justices 
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were  right  in  law  in  dismmsing  the  said  information,        1861. 

their  determination  was  to  be  aflSrmed.    But,  if  the  "xinuriDas 
Court  should  be  of  a  contrary  opinion,  it  was  to  be       soaw, 
reversed 

Sir  fF.Atherton^  Solicitor  General,  for  the  appellant  (a), 
argued  that,  under  The  Thames  Conservancy  Act^  1857, 
the  conservancy  of  the  fishery,  as  well  as  of  the  navigation, 
of  the  TTiameM  was  transferred  to  the  conservators  of  the 
river  T^ameSf  created  by  that  Act.  In  support  of  his 
argument,  he  referred  to  stats.  17  i7.  2.  c,  9.,  headed 
''Justices  of  peace  shall  be  conservators  of  the  statutes 
touching  salmons'*;!  EUz,  c.  17.,  ''An  Act  for 
preservation  of  spawn  and  fry  of  fish,"  by  sect.  6  of 
which  "  The  mayor  of  the  city  of  London  for  the  time 
being,  and  all  and  every  other  person  and  persons,  bodies 
politic  and  corporate,  which^  "lawfully**  had  ''or  ought 
to  have  any  conservation  or  preservation  of  any  rivers, 
streams  or  water,  or  punishments  and  corrections  of 
offences  committed  in  any  of  them,**  were  empowered  to 
inquire  into  and  determine  all  offences  committed  against 
the  Act  "  within  his  or  their"  "jurisdiction  and  conser- 
vancy;''  and  9  Ann.  c.  26.,  "  An  Act  for  the  better  pre- 
servation and  improvement  of  the  fishery  within  the 
river  of  Thames^  and  for  regulating  and  governing  the 
Company  of  fishermen  of  the  said  river,"  which,  also, 
by  sect  6,  gave  jurisdiction  to  determine  complaints,  to 
the  lord  mayor  and  aldermen  of  the  city  of  London^  or 
any  one  of  them,  "  for  all  offences  committed  within  the 
jurisdiction  of  the  said  lord  mayor,  as  conservator  of  the 
sttd  river  of  Thames  ;"  as  shewing  that  the  conservancy 

(a)  In  last  Michaeimas  Yacfttion,  Wednesday,  N(minib»  28tli,  186a 
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1861.       of  the  river  involved  the  power  to  protect  the  fishery. 
TmuiiDGs     H®  A^'so  cited  4  Inst.  250,  and  the  Prbrilegia  Landini^  tit. 

Shaw.  "  ^^"'^  ^^  Conservancy  for  the  river  Thames/"  p.  393 
(ed.  3) ;  and  aigaed  that,  upon  the  true  construction  of 
Stat  20  &  21  Vict.  e.  czlvii.  «•  52.,  the  conservators  of  the 
Thanes  had  authority  to  appoint  the  appellant  assistant 
river-keeper,  with  all  the  powers  before  exercised,  under 
Stat  30  G.  2.  c.  2L  <•  5.,  by  assistants  of  the  water-bailiff; 
and  that  the  respondent  was  liable  to  conviction,  either 
under  stat.  30  G.  2.  e.  21.  «.  6.  or  under  sut  20  &  21 
Vict.  c.  cslviL  s.  76.,  for  obstructing  the  appellant  in  the 
execution  of  his  statutory  duties. 

No  counsel  appeared  for  the  respondent 

Cur.  ado.  mdt. 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court  (a).  In  this  case  a  question  of  considerable  diffi- 
culty arises  on  the  construction  of  The  Thames  Conser- 
vancy Act,  1857,  20  &  21  Ftc^.  e.  cxlviL;  which,  by 
sect  62,  transferred  to  a  newly  created  corporation,  called 
^  The  Conservators  of  the  river  Thames/*  amongst  other 
things,  all  the  powers  and  authorities,  rights  and  privi- 
leges'* which  might  be  exercised  by  the  Queen,  in  right 
of  her  Crown,  or  by  the  mayor  and  commonalty  of  the 
citizens  of  London^  or  by  the  mayor  and  aldermen,  or 
by  the  mayor  ofLondan^  **  by  prescription,  usage,  charter, 
or  Act  of  Pariiament,  or  otherwise,  with  regard  or 
relation  to  the  conservancy  and  the  preservation  and 
regulation  of  the  river  Thames/*  <'  to  be  by  them  exercised 
in  the  same  manner,  and  under  and  subject  to  the  same 

(a)  WigiimaH  Vkd  MiaciburH  Jt, 
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restrictions,  as  the  same  are  now  respectively  legally        1861. 
exercised  by  Her  Majesty,  or  by  the  mayor,**  &c.,  "save     Tuaniixia 
only  and  except  so  far  as  the  same  may  be  modified  by       ^^ 
or  be  inconsistent  with  the  provisions**  ''contained**  in 
that  Act. 

Amongst  the  powers  of  the  city  of  LandonwBM  that  of 
holding  the  Court  for  the  consenration  of  the  water 
and  river  of  Thames  ;  and  it  is  said,  in  4  but.  250,  that 
"  The  mayor  of  London  for  the  time  being  hath  the  con- 
senration and  rule  of  the  water  and  river  of  ih^Thames, 
&c.,  and  authority  as  touching  punition  for  using  unlaw- 
ful nets  and  other  unlawful  engines  in  fishing,  and  to  all 
correction  and  punishment  there  concerning  unlawful 
nets  and  engines  there.^  By  slat  80  O.  2.  c.  21.,  for 
the  better  protection  of  the  fishery,  it  is,  by  sect  5, 
enacted  that  it  shall  be  lawful ''  for  the  deputy  of  the 
said  mayor  for  the  time  being,  as  conservator  as  aforesaid, 
commonly  called  the  water^Miiliff,**  and  his  assistants 
appointed  by  warrant  under  the  band  and  seal  of  the 
mayojr,  to  enter  fishing  boats,  and  seise  brood  offish  found 
there.  Since  the  passing  of  The  ThameM  Consenrancy 
Act  the  appellant  has  been  appointed  asrisUmt  river- 
keeper,  by  warrant  under  the  seal  of  the  eoDserratofa  of 
the  ^thames^  and  is,  as  far  as  they  can  empower  him, 
authorized  to  exercise  the  powers  conferred  by  stat«  80 
0. 2.  e.  21.  «•  5.  on  the  assistants  of  the  deputy  of  the  lord 
mayor  as  conservator.  The  first  question  asked  us  is, 
whether  the  new  corporation  were  authorized  to  make  such 
an  appointment.  There  is  certainly  nothing  in  the  provi- 
sions of  The  Thames  Conservancy  Act  to  shew  that  the 
Legislature  had  their  attention  called  to  the  fisheries ;  but 
there  is  nothing  to  be  found  restricting  the  very  general 
language  used  in  the  62nd  section ;  and  it  seems  to  us 
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1861.       that  the  powers  given  to  the  mayor  of   London    to 

TuufiDoa     appoint  persons  as  assistants  in  exercising  the  powers 

Shaw.        given  to  the  water-bailiff,  as  deputy  of  the  mayor  as 

conservator^  are  powers  relating  to  the  conservancy  of 

the  Thames^  and  are  consequently  transferred  to  the 

conservators  of  the  Thames. 

The  next  question  is  one  of  much  more  difficulty. 
The  6th  section  of  stat  30  6r.  2.  e.  21.  imposes  a  penalty 
of  10/.  on  any  person  obstructing  the  said  water-bailiff 
or  his  assistants,  in  the  execution  of  that  Act,  and  by 
sect  11  there  is  an  appeal  given  to  the  Court  of  Con- 
servancy. The  respondent  in  the  present  case  had 
forcibly  resisted  the  appellant  in  the  execution  of  his 
duty  as  an  assistant  river-keeper,  appointed  by  the  con- 
servators of  the  Thames^  but  exercising  the  powers 
originally  conferred  by  stat.  30  G.  2.  on  the  water- 
bailiff  and  his  assistants  appointed  by  the  mayor.  He 
was  summoned  before  the  justices,  who  refused  to 
impose  on  him  the  penalty  of  102.  under  sect.  6  of  stat« 
30  G.  2.  c.  21. ;  and  we  think  the  justices  were  right. 
The  officer  appointed  by  the  conservators  has,  we  think, 
all  the  powers  and  authorities,  rights  and  privileges,  of 
the  former  officer,  appointed  by  the  mayor  as  conservator, 
and  any  one  obstructing  him  must  take  the  conse- 
quences which,  at  common  law,  would  follow  from 
obstructing  a  person  having  authority.  But  it  seems  to 
us  that  the  penalties  beyond  the  common  law,  which 
were  imposed  on  those  who  obstructed  the  former 
officers,  cannot  be  extended,  by  mere  implication,  to 
those  obstructing  the  new  officers;  it  requires  something 
to  shew  that  the  Legislature  intended  so  to  extend  them, 
and  there  are  no  words  in  The  Thames  Conservancy  Act 
that  have  the  slightest  tendency  to  express  such  an 
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intention.      If  the  Legislature  had  meant   the  penal        195], 
clause  to  extend  to  the  new  oflScers,  they  would  certainly     tubhidob 
have  made  some  provision  as  to  the  appeal,  which  is  ^* 

now  made  inoperative.  In  fact,  it  seems  very  plain  that 
the  question  as  to  what  was  to  be  done  with  regard  to 
the  fisheries  was  not  present  to  the  minds  of  those  who 
framed  the  Act,  who  very  naturally  thought  only  of  the 
commerce  and  navigation  of  the  Thames. 

But  we  think  that  the  oflScer  employed  in  exercising 
the  powers  originally  conferred  by  stat  30  G.  2.  e.  21., 
but  which  he  puts  in  execution  only  by  virtue  of  The 
Thames  Conservancy  Act,  b  a  person  employed  in  the 
due  execution  of  the  latter  Act,  within  the  meaning  of 
sect.  76  of  that  Act ;  and,  consequently,  we  think  that 
the  justices  have  jurisdiction  in  such  a  case  to  impose  a 
penalty  of  5/.  under  that  Act,  subject  to  the  appeal  given 
to  the  Court  of  Quarter  Sessions. 

What  we  have  above  written  disposes  of  all  the  ques- 
tions put  to  us,  and  with  that  expression  of  our  opinion 
the  case  should  go  back  to  the  justices. 

Case  remitted  to  the  justices. 
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Thtirsday,       OwEN  and  another  against  Nickson  and  another. 

Janaary  31  st 


TUTANISTY  hhidi  obtained  a  rule  calling  upon  the 
defendants  to  shew  cause  why  the  plaintifls  or 
their  attorney  should  not  be  at  liberty  to  inspect  an 
alleged  memorandum  of  6th  July^  1836,  creating  a  lien 
on,  or  an  equitable  mortgage  of,  the  deeds  sought  to  be 
reeovered  in  the  action,  set  up  by  the  defendants  in  a 

^^^ffiT^^™  plea  pleaded  by  them ;  and  why  the  defendants  abonld 

claimed,  the      not  deliver  to  the  plaintifls  or  their  attorney  particulars 

toitr.  P.,  who    of  the  alleged  lien  or  mortgage. 

jf^;  t<^e-  The  action  was  one  of  detinue,  to  recover  a  deed  of 

posit  them 
with  him,  by 


Dodnue  for 
title  deeda. 
Plea»  on 
equitable 
crouDda,  that 
Before  the 
detention, 
and  in  the 
lifetime  of 
M,  P.,  since 
deceased. 


settlement  made  on  the  marriage  of  the  Rev.  Robert 
Pryct  and  Martha  his  wife,  dated  20th  September^  1784, 
and  divers  other  deeds  specified  in  the  declaration. 

The  defendants  pleaded,  on  equitable  grounds,  that, 
before  the  detention  in  the  declaration  mentioned,  and 
in  the  lifetime  of  one  Martha  Pryce^  now  deceawd, 
the  said  title  deed%  papers,  parchments  and  writings 


way  of  equit- 
able mortgage 
to  secure  the 
repayment  of 
money  lent  by 
him  to  M.  P. 
That  from  the 
time  of  that 
agreement  to 
hui  death,  JiiV: 
held  the  deeds 
on  theterma 
aforesaid ;  and 

died,  haTinff  appointed  defendants  exeeuttizes  of  his  will,  which  they  poved.  Th»X 
thereupon  we  deeds  came  into,  and  thence  till  action  brought  continued  in,  the  posses- 
sion of  defendants  as  such  executrixes ;  and  that  none  of  the  money  lent  by  •/.  N.  to 
M.  P.  had  ever  been  paid.  That,  therefore,  defendants  detained  and  detain  the  deeda ; 
which  was  the  detention  in  the  declaration  mentioned. 

PlaintiA,  who  were  trustees  of  3f.  P.'a  marria^  settlement  and  also  her  exeentCfB^ 
administered  interrogatories  to  defendants,  who,  in  answer,  admitted  that  thej  had  in 
their  poesession  a  memorandum  of  a  specified  date,  signed  by  iH.  P.,  agreeing  that  the 
deeds  should  remain  in  the  custody  at  J.  N»  till  repayment  of  the  moneys  amneed  by 
him  to  M.  P. 

Held  that  plaintiifii,  on  an  affidant  stating  that  they  were  entirely  ignorant  of  the 
said  memorandum,  and  had  no  means  of  ascertaining  anything  of  its  contents,  and  that 
it  was  material  and  necessary,  in  order  to  prosecute  the  action,  that  they  should  hatra 
inspection  of  it,  were  entitled  to  inspection  of  the  memorandum,  aud  also  to  be  furnished 
by  defendants  with  particulan  of  the  lien  or  mortgage  oil  the  deeds  relied  upon  by  them. 
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belonged  to  and  were  the  property  of  the  said  Martha       1861. 
Pryee^  under  and  through  whom  the  plain tifis  claimed ;        Qwek 
and  she,  being  indebted  to  one  Jonathan  Nkksan  in      Nicuon. 
certain  sums  of  money  which  he  had  before  then  lent 
and  advanced  to  her,  agreed  with  the  said  Jonathan 
Nicisan  that  he  should  have  and  hold  the  said  title 
deeds,  papers,  parchments  and  writings  as  a  security,  by 
way  of  equitable  mortgage,  to  secure  the  repayment  of 
the  said  sums  of  money ;  and  the  said  Jonathan  Ntekson 
thereupon,  then  and  thenceforth,  until  and  at  the  time 
of  his  death  as  hereinafter  mentioned,  had  and  held  the 
said  title  deeds,  papers,  parchments  and  writings,  for  the 
purpose  and  upon  the   terms  aforesaid,  the  said  sums 
of  money  during  all  tha(  time  remaining  and  being 
unpaid.     And  the  defendants  further  say  that  the  said 
Jonathan  Nickson  afterwards  died,  and  by  his  last  will 
and  testament  in  writing,  duly  made  and  published, 
appointed  the  defendants  executrixes  of  his  said  last 
will  and  testament,  who,  after  the  death  of  the  said 
Jonathan  Niehsony  duly  proved  the  said  last  will  and 
testament;    whereupon  the  said    title   deeds,  papers, 
parchments  and  writings  came  into,  and  thence  until 
and  at  the  time  of  the  said  detention  thereof  in  the 
declaration  mentioned  were,  and  still  are,  in  the  posses- 
sion of  the  defendants,  as  executrixes  aforesaid,  for  the 
purpose  and  upon  the  terms  aforesaid,  the  said  sums  of 
money  then  and  still  remaining  and  being  unpaid ; 
wherefore  the  defendants  detained  and  still  detain  the 
said  title  deeds,  papers,  parchments  and  writings,  for 
the   cause  aforesaid,  which   is   the  detention  in   the 
declaration  mentioned. 

It  appeared  from  the  affidavits  that  the  plaintifiB  were 
the  trustees  under  a  settlement  made,  on  the  marriage 
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1861.  of  John  LewiM  with  Martha  Pryee^  by  lease  and  releaae» 
Own  on  30th  ^i^itfl  and  2nd  &plfiii&T»  1839*  The  piaintifis 
Ki<xaoi.  ^1^^^  ^I^  JamUhan  Niekson  died  aboat  13th  Kay, 
1846.  The  said  Martha  IVyee,  then  Martha  ZewtM, 
appointed  the  plaintiflk  trustees  under  the  said  settle- 
men^  and  granted,  assigned  and  transferred  the  trust 
property  to  them  as  such  trustees,  and  also  appointed 
them  executors  of  her  wilL 

The  plaintifis  obtained  leave  to  deliver  interrog^itories 
to  the  defendant^  of  which  the  followii^  only  is  material. 
*'  Have  you,  or  has  either  of  yon,  or  your  solicitor,  or 
any  other  person  for  yoo,  in  your  or  their  possession, 
power,  or  control,  any  memorandum  signed  by  the  said 
Martha  LewiM,  or  any  person  on  her  behalf,  relating  to 
the  mortgage  or  deposit  of  any  such  deeds,  p^pcny 
vrritings  or  documents  with  Jamtiham  Nkkmn,  late  of 
ffems  in  the  county  of  Salop,  an  attorney  or  solicitor?" 
To  which  the  defendants  answered  as  follows:  *<We 
believe  our  solicitor  has  in  his  possession  a  memorandum, 
bearing  date  6th  Jufy,  1836,  signed  by  Martha  Pryee, 
agreeing  that  all  her  writings  and  instruments  should 
remain  in  the  hands  or  custody  of  the  said  Jaaathan 
NickMon  until  repayment  of  the  moneys  advanced  by 
him  to  her,  and  also  all  interest  in  respect  thereof;  and 
we  believe  that  such  moneys,  with  arrears  of  interest 
thereon,  remain  unpaid." 

The  plaintifis  made  an  aflBdavit  that  they  were  entirely 
ignorant  of  the  said  memorandum ;  that  they  had  no 
means  of  ascertaining  anything  of  its  contents;  and  that 
it  was  material  and  necessary,  in  order  to  prosecute  the 
action,  that  they  should  have  inspection  of  it 

Phtpsam  now  shewed  cause.    First,  the  plaintiffs  are 
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not  entitled  to  inspect  the  memorandum  of  deposit,  of  1861. 
6ih  Jultfi  1836,  Broivne  v.  Lockhari{a)  shews  that,  in  own 
equity,  a  mortgagee  is  not  bound  to  produce  his  mort-  i^ioksoh. 
gage  deed  to  the  devisee  of  the  mortgaged  estate,  until 
payment  of  principal  and  interest ;  notwithstanding  the 
devisee  may  be  ignorant  of  the  amount  of  the  interest, 
the  time  of  payment,  and  all  the  other  particulars  of  the 
security.  The  present  plaintiffs  fail  to  shew  that  their 
own  case  will  be  either  made  out  or  materially  supported 
by  inspection  of  the  memorandum.  [Cromptan  J. 
They  may  be  entitled  to  inspect  it  on  the  ground  that 
the  defendants'  plea  in  eflect  sets  it  up  as  an  answer  to 
the  action.  In  I^ce  v.  Harrison  (b)  fVilliamt  J.  says, 
"Wherever  the  instrument  is  declared  on  the  rule  is 
fully  established,  since  the  passing  of  The  Common  Law 
Procedure  Act,  1852,  that  the  defendant  is  entitled  to 
inspection  in  the  nature  of  oyer,  not  only  where  the 
instniment  declared  on  is  a  deed  under  seal,  but  also  in 
the  case  of  contracts  not  under  seal."  '*  It  may  now  be 
considered  as  fully  established  in  all  the  Courts  that  the 
right  to  inspect  extends  to  any  writing,  whether  under 
seal  or  not,  which  is  relied  on  by  the  other  side  as  the 
foundation  of  his  claim  or  defence."]  Scoit  v.  Walker  (c) 
shews  the  limits  within  which  a  party  is  entitled  to 
inspection  of  documents  in  the  possession  of  the  opposite 
party ;  namely,  that  such  inspection  may  be  granted  for 
the  purpose  of  obtaining  any  evidence  necessary  to  support 
the  original  case  of  the  party  applying,  or  to  meet  that  of 
the  other  side ;  but  not  for  the  purpose  of  obtaining  in-  . 
formation  shewing  how  the  case  of  the  other  aide  will  be 
supported.    The  plaintifls,  here,  do  not  shew  by  their 

(a)  lOaim.420.  (b)  8  a B.  iV: .SL  617. 631 

(e)  2E.fJB.566. 

VOL.  m.  2  b  e.  &  b. 
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1861.  affidavit  how  the  memorandum  will  support  tlieir  own 
Owes  ^^^»  ^^  meet  that  of  the  defendants.  In  AJams  r. 
Nioxflo5.  I^oyd{a)  the  Court  of  Exchequer  held  that,  if  a  party 
interrogated  under  sect.  51  of  The  Common  Law  Pro- 
•  cedure  Act,  1854,  as  to  whether  he  has  in  his  possession 
any  deeds  or  writings  relating  to  lands  in  dispute,  an* 
swers  on  oath  that  he  has,  but  that  such  deeds  relate 
exclusively  to  his  own  title  to  the  lands,  and  do  not 
shew  any  title  in  the  opposite  party,  he  cannot  be  com- 
pelled to  state  the  contents  of  the  deeds,  or  to  describe 
them,  his  oath  as  to  their  effect  being  conclusive.  Pol* 
lock  C.  B.,  in  giving  judgment,  said  (&),  <'  The  question 
is,  whether  the  plaintiff  is  bound  to  produce  his  title 
deeds.  To  compel  him  to  do  so  would  introduce  a  new 
rule,  which  certainly  was  never  intended  by  this  Act  of 
Parliament,  and  would  render  a  title  deed  of  no  more 
importance  than  a  bill  of  exchange  or  any  other  written 
document.  I  think  that  a  man's  title  deed  is  stiU 
protected  unless  it  tends  to  prove  the  case  of  the 
opposite  party;  if  it  does  not,  it  is  irrelevant.  The 
recent  changes  in  the  law  have  made  no  alteration  in 
that  respect.*  And  Wat$on  B.  (e) :  <'  The  authorities 
are  clear,  that  a  person  is  not  entitled  in  eqnity  to  a 
discovery  of  title  deeds  unless  they  contain  evidence 
of  his  own  title.**  Secondly,  the  plaintifis  fail  to  shew 
any  ground  for  afiJLing  the  defendants  for  particulars  of 
the  alleged  lien  or  mortgage.  In  order  to  entitle  them- 
selves to  such  particulars,  the  plaintiflfs  are  bound  to 
shew  that  the  mortgage  debt  has  been  paid,  and  nothing 
remains  due ;  but  their  aflBdavits  do  not  even  state  that 
any  part  of  the  debt  has  been  paid.- 

(a)  Si7.#M 351.  (6)9A#^.9ei 
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HhmUhf^  contri.— The  plain tiffii  are  entitled  to  inspect       \W\. 
the  memorandum ;   if  on  no  other  ground,  under  the        omw 
well  known  role  sUted  by  fFiKami  J.  in  Price  ▼.  J3ar-     j^^^^-^^ 
rimm  (a),  that  where  a  plaintiff  founds  his  declaration, 
or  a  defendant  his  plea,  upon  a  document  in  writing, 
whether  or  not  it  be  under  seal,  the  opposite  party  has  a 
right  to  see  that  document    [fFightman  J.    Your  case 
is  stronger  than  was  that  of  the  defendant  in  Price  ▼• 
Il4trriton(a)f  who  was  allowed  to  inspect  a  number  of 
his  own  letters  written  to  the  plaintiff,  of  which   he 
had  not  kept  copies.     Here,  the  plaintifis  ask  for  in- 
spection of  a  single  document,  and  one  in  which  they 
probably  have  as  great  an  interest  as  the  defendants.] 
(He  was  then  stopped.) 

(CocKBUBN  C.  J.  was  absent.) 

WiOHTM AN  J.  It  appears  to  me  that  there  is  nothing 
in  the  decision  in  Seoti  r.  WaJker  {b)  to  affect  the  pre- 
sent plaintifis'  right  to  the  inspection  for  which  they  ask. 
Mo  doub^  a  plaintiff  is  not  entitled  to  inspect  a  document 
which  makes  out  the  defendant's  case  solely;  but  here 
there  is  only  one  document,  and  both  plaintifis  and 
defendants  have  an  interest  in  it  The  holder  of  a 
document  in  which  another  person  is  interested  may  be 
deemed  a  trustee  of  it  for  that  other,  within  the  old  rule 
that  inspection  is  to  be  granted  of  documents  in  the  pos- 
session of  the  opposite  party  as  trustee  for  the  party 
asking  for  the  inspection.  As  to  the  particulars,  also, 
of  the  defendants'  lien  or  mortgage,  I  see  no  reason  why 
the  plaintiffs  should  not  have  them. 

(a)  %C.B.N.8.  617. 681  (6)  2i: # 2?. 565. 

2  R  2 
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1861.  Crompton  J.    I  also  think  that  this  rule  should  be 

"^^  made  absolute.  First,  as  to  the  particulars  for  which 
KicKsoK  ^^^  plaintifis  ask.  According  to  the  ordinary  practice, 
they  ought  to  be  given ;  by  analogy  to  the  case  of  a 
plea  of  set-off,  under  which  particulars  must  be  given, 
in  order  to  do  away  with  the  hardship  on  the  plaintiff 
which  would  otherwise  be  caused  by  the  generality  of 
the  plea.  Next,  as  to  the  memorandum.  I  think  that 
inspection  of  it  ought  to  be  granted  to  the  pluntiffa^ 
who,  in  one  sense,  may  be  said  to  be  interested  in 
it.  I  concur  in  what  has  been  said,  as  to  that,  by  my 
brother  Wightman  ;  and  I  am  also  disposed  to  agree  in 
the  dicta  of  WUUams  J.  in  Price  ▼.  Harrisan{a\  with 
this  qualification,  that,  although  the  document  of  which 
inspection  is  sought  is  relied  upon  in  the  pleadings 
of  the  party  in  whose  possession  it  is,  the  inspect 
tion  ought  not  to  be  granted  if  the  Court  sees  that 
the  application  is  made  for  an  improper  purpose.  The 
distinction  between  documents  under  seal  and  not 
under  seal  has,  of  late,  been  done  away  with  for  many 
purposes,  and  I  am  satisfied  that  it  cannot  have  been 
the  intention  of  the  Legblature,  in  abolishing  oyer,  to 
abrogate  the  general  right  of  litigants  to  inspect  docn- 
ments  set  up  against  them  in  the  pleadings  of  their 
opponents.  Any  abuse  of  that  right  is  effectually  pre« 
vented  by  the  matter  being  left  in  the  discretion  of  the 
Court. 

Hill  J.  I  am  of  the  same  opinion.  I  think  that 
the  interest  which  the  plaintifis  have  in  the  memoran- 
dum entitles  them  to  the  inspection  which  they  seek ; 
and  that  they  are  also  entitled  thereto,  according  to  the 
rule  laid  down  in  Price  v.  Harrison  (a).  In  making 
(a)  8  a  J?.  N,  8. 017.  684. 
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this  rule  absolote^  it  does  not  seem  to  me  that  wa  are       186L 
going  counter  to  the  principles  upon  which  the  Courts       qwim 
of  equity  act    In  Latimer  ▼•  Neaie  {a),  Latimer  claimed     i^iq^oh. 
to  be  the  lawful  owner  of  goods  and  chattels  in  the 
visible  user  and  enjoyment  of  the  Duke  of  Marlborough, 
and  Neate,  a  judgment  creditor  of  the  Duke,  filed  a  bill 
against  him  and  Latimer,  chaiglug  that  bills  of  sale  and 
assignments  of  the  said  goods  and  chattels  had  been 
executed  by  the  Duke  to  Latimer  without  consideration^ 
and  that  they  were  void  as  against  Neate.    Latimer,  by 
his  answer,  admitted  that  the  bills  of  sale  and  assign- 
ments were  in  his  possession,  but  siud  that  they  were 
executed  to  him  for  full  consideration*  and  that  the 
Duke  h^  only  the  permissivei  not  the  absolute,  use  of 
the  goods;  and  Latimer,  by  his  further  answer,  claimed 
to  have  an  equitable  lien  on  the  goods  for  money  ad- 
vanced ;  and  he  set  forth  in  a  schedule  abstracts  of  the 
bills  of  sale  and  assignments.    It  was  held  that  Neaie 
was  entitled  to  inspection  of  the  bills  of  sale  and  assign- 
ments, on  the  grounds,  first,  that  these  instruments  were 
only  a  mortgage  security;  and, secondly,  that  Neate  had 
a  right  to  see  if  the  abstracts  corresponded  with  the 
originals,  in  order  to  ascertain  what  he  would  have  to 
pay  to  Latimer  in  redeeming  the  mortgage.    That  case 
IS  very  nearly  in  point,  and  authorizes  us  to  make  the 
order  for  inspection.  As  to  the  particulars,  also,  I  think 
that  the  plaintifls  are  entitled  to  the  order.    Now  that 
a  general  mode  of  pleading  is  allowed,  the  Court  will 
always  asust  a  party  who  is  embarrassed  thereby. 

Rule  absolute. 

(a)4a#^Vfi.570. 
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The  Judges  of  the  Court  of  Queen's  Bench  who  sat  i 
Banc  in  this  Vacation  were : 
COCKBUBN  C.  J. 

WioHTMAN  J.  I         Hill  J« 

Cbompton  J.  I         Blackbubn  J. 


w^dnuday,  Mabfles  ogoinst  Habtlbt. 

FAruary  GiSli.  ^ 

Stat  17  &  18  nnHIS  was  an  interpleader  issue^  to  try  the  title  to 
enacto'thai''  *        certain  goods  seized  in  execution^  on  5th  Jvhf,  I86O9 

•yeiy  bill  of 
■aleof  personal 

chattels  shall  be  filed  "  within  twenty-one  days  after  the  making  or  giving  of  sneh  biU 
of  sale,"  <<  otherwise  such  bill  of  sale  shall/'  "  as  against  all  shmff*s  oi&oera  and  other 
persons  seiane  any  property  or  effects  comprised  in  such  biU  of  sale  in  the  ezeeution  of 
any  process  of  any  Court  of  law  or  equity  authorizing  the  seizure  of  the  goods  of  the 
person  by  whom"  '*such  bill  of  sale  sluill  aaye  been  made,  and  against  evei^  person  on 
whose  behalf  such  process  shall  have  been  issued,  be  null  and  yoid  to  all  intents  and 
purposes  whatsocrer,  so  far  as  regards  the  property  in  or  right  to  the  poescssion  of  any 
personal  chattels  comprised  in  such  bill  of  sale,  which  at  or  after  tlie  time"  *'  of  ezeeutiiig 
such  process,"  ''  and  after  the  expiration  of  the  said  period  of  twentr-one  days^  aibaU  bo 
in  the  possession  or  apparent  possession  of  the  person  making  such  bul  of  sale." 

Hela  that,  under  tois  enactment,  the  assignee  of  goods  assigned  by  a  bill  of  sale  has 
twenty- one  days  from  the  date  of  the  bill  5  sale,  within  which  he  may  either  file  the 
bill  of  sale  or  take  the  ffoods  out  of  the  apparent  possession  of  the  assignor.  That 
therefore,  the  title  of  such  assignee  to  the  goods  is  not  defeated  by  their  seunre^  whflo 
in  the  apparent  possession  of  the  assignor  but  before  the  twenty-one  days  hare  expirsd^ 
vader  a  nl  &.  iaaued  against  the  goods  of  the  assignor  by  an  ezeeiition  enditor. 
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by  the  sheriff  of  Derbythire,  under  a  writ  of  fi.  fa.        1861. 
dated  3rd  Jufy,  186a  Maeplm 

At  the  trial,  before  Erie  C.  J.,  at  the  Derhyihire     s^Jtlbt. 
Sammer  Aasizes^  I860,  it  appeared  that  the  writ  of  fi. 
fiL  was  issued  on  a  judgment  obtained  by  the  present 
defendant  against  one  Shemwett,  and  that  the  goods, 
.when  seised  under  the  writ, were  in  the  possession  of 
ShemweiL    On  27th  June,  1860,  Skemwell  made  a  bill 
of  sale  of  his  goods  to  the  plaintiff;    in  which  the 
goods  seized  under  the  fi.  fa.  on  5th  July  were  included. 
At  the  time  of  that  seizure  the  bill  of  sale  had  not 
been  enrolled ;  and  it  was  contended  for  the  defendant 
that,  on  that  account,  the  plaintiff  could  not  recover. 
Erie  C.  J.,  however,  held  that  the  plaindff  wss  not 
precluded,  under  sUt    17  &   18    VicL  c.  36.  t.   I., 
from  recovering  by  reason  of  his  not  having  enrolled 
the    bill    of  sale    before    the  seizure  of  the   goods. 
The  pkintiff  sccordingly  had  a  verdict :    and  leave 
wss  reserved  to  the  defendant  to  move  to  set  it  aside, 
and    to    enter   a    verdict  for   the  defendant  instead 
thereof. 
Field  had  obtained  a  rule  to  that  effect. 

JSoyef  Serjt  now  shewed  cause.  The  goodcf,  when 
seized  by  the  sheriff,  were  the  property  of  the  plaintiff. 
Sut  17  &  18  Vict  €.  36.  i.  1.  enacts  that  every  bill  of 
sale  of  personal  chatteb  shall  be  filed  ^  within  twenty- 
one  days  after  the  making  or  giving  of  such  bill  of  sale,'' 
''otherwise  such  bill  of  sale  shall,'*  ''as  against  all 
sheriff  *s  oflScers  and  other  persons  seizing  any  property  or 
effects  comprised  in  such  biU  of  sale  in  the  execution  of 
any  process  of  any  Court  of  law  or  equity  authorizing 
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1861.  ^he  seizure  of  the  goods  of  the  peraon  by  whom  or  of 
3lj^^pj^„  whose  goods  such  bill  of  sale  shall  hare  been  made,  and 
against  every  person  oa  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  intents  and 
purposes  whatsoever,  so  far  as  r^ards  the  property  in  or 
right  to  the  possession  of  any  personal  chattels  comprised 
in  such  bill  of  sale^. which  at  or  after  the  time"  *'  of 
executing  such  process,"  '*  and  after  the  expiration  of 
the  said  period  of  twenty-one  days,  shall  be  in  the  pos- 
session or  apparent  possession  of  the  person  making  such 
bill  of  sale."  This  section  gives  the  person  to  whona  a 
bill  of  sale  is  made  twenty-one  days  from  its  date  in 
which  to  file  it ;  and  if,  as  in  the  present  case,  process 
issues  and  is  executed  against  the  goods  of  the  assignor 
within  those  twenty-one  days,  the  bill  of  sale  is  not 
thereby  made  null  and  void.  The  true  construction  of 
the  section  is,  that  it  gives  an  execution  creditor  a  better 
title  to  goods  left  in  the  possession  of  the  execution 
debtor,  than  a  person  claiming  them  under  a  bill  of  sale 
from  the  debtor,  if  twenty-one  days  have  elapsed  fix>m 
the  date  of  the  bill  of  sale,  and  if,  notwithstanding,  the 
bill  has  not  been  filed :  but  that  it  does  not  require  the 
bill  to  be  filed  before  the  last  of  the  twenty-one  days. 
[Hill  J.  The  statute  makes  the  bill  of  sale,  if  not  filed, 
null  and  void,  so  far  as  regards  the  property  in  or  right 
to  the  possession  of  goods  which,  at  or  after  the  time  of 
executing  process  against  the  goods  of  the  assignor,  are 
in  his  apparent  possession..  And,  by  sect.  7,  the  goods 
are  to  be  deemed  in  the  ^'  apparent  possession**  of  the 
assignor,  '*so  long  as  they  shall  remain  or  be  in  or 
upon  any  house,"  ^'land,  or  other  premises  occupied  by 
him,'*  ''notwithstanding  that  formal  possession" of  them 
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'^  may  have  been  taken  by  or  given  to  any  other  person/']        186I. 
That  definition  of  *' apparent  possession**  does  not  apply      Marplm 
to  goods  remaining  on  the  premises  of  the  assignor  after     ^  ^* 
they  have  been  taken  in  execution.    But,  assuming  that 
it  doesy  the  statute  evidently  contemplates  an  apparent 
{KKsession  continuing  beyond  the  twenty-one  days. 

FieU  was  then  called  upon  to  support  the  rule. 

Iield,  in  support  of  the  rule.  The  statute  requires 
that  the  bill  of  sale  should  have  been  filed  before  the 
goods  are  actually  seized  under  process  against  the 
assignor ;  whether  or  not  the  seizure  takes  place  within 
the  twenty-one  days.  [Hill  J.  Are  you  not  bound 
to  shew  that  the  apparent  possession  by  the  assignor 
continued  beyond  the  twenty-one  days  ?  Wightman  J. 
If  the  time  allowed  by  the  Act  for  filing  the  bill  of 
sale  has  not  elapsed  before  the  goods  are  taken  in 
execution,  how  has  the  assignee,  at  the  time  of  the 
seizure,  failed  to  comply  with  the  requirements  of  the 
Act?] 

CocKBUBN  C.  J.  This  is  a  very  clear  case.  The  sta- 
tute requires  that,  in  order  that  a  bill  of  sale  of  goods 
may  be  null  and  void  as  against  the  assignee,  the  assignor 
shall  be  left  in  apparent  possession  of  the  goods  for 
twenty -one  days  after  the  bill  of  sale  is  given,  and  that 
the  bill  of  sale  shall  not  have  been  filed  within  that  period. 
The  assignee  has,  therefore,  twenty-one  days  from  the 
date  of  the  bill  of  sale,  within  which  either  to  take  the 
goods  out  of  the  assignor's  possession,  or  to  perfect  his 
own  title  to  them  by  filing  the  bill  of  sale.    During  the 
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1861.  twentj-one  days  the  aasignee  bas-at  all  events  a  temponury 
IUbplh  '  ^^^®  ^  ^^^  goods  of  which  he  cannot  be  deprived  by 
HiBTLKT.     ^®*^  seiaore  by  the  sheriff. 

WiQHTMAir  J.  and  Unh  3.  concurred. 

Rule  dischaif^ed. 


WtdnMday.         Andebson  affatfist  The  Midland   Railway 

Company. 

8tat  11  G.Z  nPHE  first  count  of  the  declaration  alleged  that  defen- 

•DActfl'ihkt  dants  were  common  carriers,  for  hire,  of  goods  and 

teoAi?^'*  for  cb*^^^^^  f^^  ^  certain  station,  at  Defford,  in  the  county 

to  of  ^^^^  of  Ghueester,  to  BrUiol;  and  that,  on  24th  SqfUmber, 

•t  wiU,  suffer-  1859,  plaintiff  caused  to  be  delivered  to  them,  as  such 

ftnce,  or  other-  *^ 

wise,  of  any     carriers,  certain  goods  and  chattels,  to  be  taken  care  of 

]And0»  ttma*      and  carried  by  them  from  the  said  station  at  Defflmrd  to 

hoediumenta,  Bristol.    Breach,  that  defendants  did  not  carry  the  said 

upon  the 

demiae  or 

holding  whereof  any  rent  ia  or  shall  he  rese^ed,  due,  or  made  payahle,  ahall  frandnlanily 

or  clandestinely  oonrey  away"  ''from  aneh  premises,  hia'*  "gooos  or  chatteisi  to  prerent 

the  landlord"  "  from  aistraminff  the  same  %ir  arrears  of  rent  so  reserred,  due,  or  made 

payable,"  the  landlord  ma^,  within  thirty  days  next  after  such  {randulent  rvmoval,  follow 

and  seize  the  goods  as  a  distress  for  the  arrears  of  rent  due. 

JLt  in  Jftf^,  1859,  entered'  into  an  agreement)  AOt  under  seal,  with  iV.,  by  whi^  IL 
agreed  forthwith  to  grant  A.  a  Talid  lease  under  seal  of  a  house  and  premises,  for  three 
years  firom  25th  May,  1859,  at  the  yearly  rent  of  84^,  payable  qoarteiv*  The  agrsement 
specified  the  lessor^s  and  lessee's  ooyenantsto  be  contained  in  the  lease;  and  it  concluded 
aa  follows ;  '*  It  is  hereby  mutually  agreed  that  these  presents  shall  operate  aa  an  agrea- 
ment  only ;  and  that»  until  a  lease  shall  be  executed,  the  rent,  eorenaBts  and  agreementa 
ajpreed  to  be  therein  reserved  and  contained  shall  be  paid  and  obseryed,  and  the  aeretal 
nghts  and  remedies  shall  be  enforced,  in  the  same  manner  as  if  the  same  had  been 
actually  executed."  No  lease  was  drawn  up,  but  JL  entered  into  possession,  and  remained 
till  a  quarter's  rent  became  due,  when  he  fraudulently  removed  hia  gooda  from  the  pre- 
mises, to  prerent  their  being  distrained. 

Held  tnat  the  affreement,  coupled  with  A'b entrr into  poesession,  made  A.  tenant  at 
will  to  IT.  ata  fixed  reserved  rent^  for  which  if.  had  aright  to  distrain ;  and  that^  there" 
fore^  JU:  was  entitled,  under  stat  11  0. 2.  c.  19. «.  U  to  foUow  and  seiieX's goodk 
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goods  to  Bristol;  and  that,  by  defendant's  negligence, 
the  said  goods  were  wholly  lost  to  plaintiff. 

Second  coont.  For  that  the  goods  were  so  delivered 
to  defendants,  to  be  carried  to  Bristol,  as  in  the  first 
count  mentioned;  and  that  defendants  promised  plaintiff 
to  carry  them  safely  to  Bristol  and  deliver  them  to 
plaintiff  there,  within  a  reasonable  time.  Breach,  that 
defendants  would  not,  within  such  reasonable  time, 
carry  the  said  goods  to  Bristol,  or  deliver  them  there  to 
plaintiff,  and  that  the  said  goods  were  wholly  lost  to 
pliuntiff. 

Third  count.  Trover  for  the  goods. 

Pleas.  1.  To  first  count,  except  to  so  much  of  the 
breach  as  charges  negligence  and  carelessness:  Tbat» 
before  the  delivery  of  tlie  said  goods  to  defendants, 
plaintiff,  then  being  a  tenant  for  a  term  of  years  of  a 
messuage  and  hereditaments,  upon  the  demise  of  which 
rent  was  reserved,  fraudulently  and  clandestinely  did 
convey  fi'om  such  messuage  and  hereditsments  the  said 
goods  and  chattels  in  the  said  first  count  mentioned, 
die  same  then  being  his  goods  and  chattels,  to  prevent 
one  Marsden,  the  landlord,  from  distraining  the  same 
ibr  certain  arrears  of  the  said  rent  then  due  and  payable; 
and  brought  the  same  to  the  said  station,  and  then,  as 
in  the  said  first  count  mentioned,  caused  the  same  to  be 
delivered  to  the  defendants  at  the  said  station.  Aver* 
ments:  That,  within  the  space  of  thirty  days  next 
ensuing  the  said  carrying  away  of  the  said  goods  and 
chattels,  and  before  the  committing  of  the  breach  herein 
pleaded  to,  or  any  part  thereof,  the  said  Marsden,  being 
such  landlord  as  aforesaid,  took  and  seized  the  said  goods 
and  chattels,  then  found  at  the  said  station,  as  a  distress  for 
the  said  arrears  of  the  said  rent,  as  the  said  Marsden  Iaw« 
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fully  might,  according  to  the  statute  in  such  case  made 
and  provided;  and  that  defendants,  by  their  servants, 
suffered  the  said  seizure  to  be  made,  and  afterwards,  at 
the  request  of  the  said  Marsden,  the  said  arrears  still 
continuing  due,  kept  the  same  impounded  as  such  dis* 
tres?,  at  the  said  station,  for  the  said  Marsden,  until  the 
said  Martden,  while  the  said  arrears  were  still  due,  took 
the  same  as  such  distress  out  of  the  possession  of  defen- 
dants with  their  consent,  and  sold  the  same  under  the 
said  distress ;  whereby  the  same  were  lost  to  the  plain- 
tiff,  and  the  defendants  were  prevented  from  carrying 
the  said  goods,  and  committed  the  breach  herein  pleaded 
to.  Issue  thereon.  2.  A  similar  plea  to  the  second 
count.     Issue  thereon. 

At  the   trial,  before  Hill  J.,   at  the  IVorcestershire 
Summer  Assizes,  1860,  it  appeared  that  the  plaintiff,  in 
the  month  of  April,  1859,  had  entered  into  a  n^otiatien 
with  a  Mrs.  Marsden,  for  the  hiring  of  a  house  and 
premises  at  Kempsey^  in  fForcestershire,  of  which  she 
was  the  owner.    In   May,   1859,  an  agreement  was 
entered  into  between  Mrs.  Marsden  and  the  plaintiff, 
which,  so  far  as  it  is  material,  was  as  follows. — **  An  agree- 
ment,'' "  whereby  the  said  H.  Marsden  agrees  to  and 
with  the  said  G.  Anderson,**  <*  that  the  said  J7.  Marsden"" 
**  will,  by  indenture  to  be  forthwith  prepared,  and  to  be 
duly  executed  by  the  said  parties  hereto,  grant  unto 
the  said  O,  Anderson**  *'  a  valid  lease  in  law  of  all  that 
dwelling  house  and  premises'*  &c.,  **  to  hold  the  same 
unto  the  said  O.  Anderson,  for  the  term  of  three  years 
from  25th  May  instant,  at  the  yearly  rent  of  84/.,  pay- 
able by  four  equal  quarterly  instalments,  on*'  &c.  **  And 
it  is  hereby  mutually  agreed  that  in  such  lease  shall  be 
coutained  covenants  on  the  lessee's  part  as  follows  ** 
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(The  covenants  were  here  set  out)  '*  And  the  said  G. 
Anderson  doth  hereby"  **  agree  with  the  said  H.  Mars- 
AnT  *'  that  the  said  G.  Anderson  will  accept  such  lease 
on  the  terms  and  conditions  aforesaid,  and  paj  one 
moie^  of  the  charges  thereof."  "And  the  said  JET. 
Marsden""  ''agrees  with  the  said  G.  Anderson*"  ''that  in 
such  lease  shall  be  contained  a  covenant  for  quiet  enjoy* 
ment  by  the  said  G.  Anderson  during  the  said  term. 
And  it  is  hereby  mutually  agreed  that  these  presents 
shall  operate  as  an  agreement  only ;  and  that,  until  a 
lease  shall  be  executed,  the  rent^  covenants  and  agree- 
ments agreed  to  be  therein  reserved  and  contained  shall 
be  paid  and  observed,  and  the  several  rights  and  reme- 
dies shall  be  enforced,  in  the  same  manner  as  if  the 
same  had  been  actually  executed.*' 

The  plaintiff  was  then  let  into  possession  of  the  house 
and  premises,  and  continued  to  reside  there  till  after  the 
first  quarter's  rent  became  due  according  to  the  terms 
of  the  agreement.  Application  was  made  for  the  amount 
due,  but  be  refused  to  pay,  alleging  that  certain  repairs 
had  not  been  completed  according  to  Mrs.  Marsden*s 
promise.  On  23rd  September^  1859,  he  removed  all  the 
effects  which  he  had  in  the  house  to  the  Dtfford  Station, 
on' the  defendants'  railway,  where  they  were  soon  after* 
wards  seized  by  Mrs.  Marsden,  to  whom  the  defendants 
gave  them  up.  It  was  clearly  made  out  that  the  goods 
had  been  fraudulently  and  clandestinely  removed  by  the 
plaintiff;  and  the  jury,  under  the  direction  of  the 
learned  Judge,  returned  a  verdict  for  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him. 
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Piffott  Serjt.  had  obtained  a  rule,  calling  upon  the 
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defendants  to  shew  cause  why  the  verdict  shonld  not 
be  set  aside,  and  a  Terdict,  with  75/.  damages,  entered 
for  the  plaintiff  instead  thereof,  on  the  groands  that 
the  agreement  between  the  plaintiff  and  Manden  was 
not  a  demise ;  that  there  was  no  right  to  distrain  i 
and  that  there  was  no  right  in  the  landlord  to  take  the 
goods  as  a  distress  for  rent. 


Fhipion  now  shewed  cause.  The  other  side  will  saj 
that  the  agreement  between  the  plaintiff  and  Mrs.  Mars- 
den  did  not  amount  to  a  demise;  and  that,  inasmuch  aa 
the  plaintiflTs  occupation  of  the  house  under  it  was  not 
as  tenant  under  a  demise  whereby  rent  was  reserved, 
due,  or  made  payable,  within  the  meaning  of  stat.  1 1 
G,  2.  e.  19.  s.  1.,  Mrs.  ifarsden  had  no  right,  nnder 
that  statute,  to  follow  and  distrain  the  plaintiflTs  goods. 
That  statute  enacts  that  "  In  case  any  tenant  or  tenants, 
lessee  or  lessees  for  life  or  lives,  term  of  years,  at  will, 
sufferance,  or  otherwise,  of  any  messuages,  lands^  tene- 
ments, or  hereditaments,  upon  the  demise  or  holding 
whereof  any  rent  is  or  shall  be  reserved,  due,  or  made 
payable,  shall  fraudulently  or  clandestinely  convey  away, 
or  carry  off  or  from  such  premises,  his,  her,  or  their 
goods  or  chattels,  to  prevent  the  landlord  or  lessor,  land- 
lords or  lessors,  from  distraining  the  same  for  arrears  of 
rent  so  reserved,  due,  or  made  payable  ;**  the  landlord  or 
landlords  may,  within  thirty  days  next  ensuing  such 
conveying  away  or  carrying  off  such  goods  and  chattels, 
take  and  seize  them,  wherever  they  shall  be  found,  as  a 
distress  for  the  said  arrears  of  rent.  Now,  whatever 
was  the  effect  of  the  agreement,  it  is  clear  that  the 
plaintiff,  by  going  into  occupation  of  the  house  in  pur- 
suance of  it,  became  a  tenant  to  Mrs.  Manden,  within 
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the  very  general  language  of  the  statute.    And  even  if 

the  reference,  in  the  agreement,  to  a  futare  lease  to  be 

drawn  up,  prevents  the  agreement  from  being  a  demise, 

strictly  speaking,  at  all  evenU  it  created  a  **  holding*'  at 

a  fixed  rent,  within  the  meaning  of  the  statute.    The 

agreement  did,  however,  create  a  demise  sufficient  to 

satisfy  the  Act.   It  shews  an  apparent  intention,  on  the 

fiM!e  of  it,  that  Mre.  Marsden  should  give,  and  the  plain* 

tiff  should  take,  possession  of  the  house,  at  a  fixed  yearly 

rent;  and  it  expressly  provides  that  the  rent  shall  be 

pud,  and  all  the  other  stipulations  observed,  before  the 

contemplated  lease  is  executed,  in  the  same  manner  aa 

if  that  lease  had  been  drawn  up  at  once.    It  therefore 

amounted  to  a  present  demise,  at  a  rent  certmn,  and, 

being  acted  upon  by  the  pliuntifi^s  entry  into  possession, 

created  the  status  of  landlord  and  tenant  between  the 

parties,  which  is  all  that  the  statute  requires.    In  Pinero 

V.  Judsan  (a)  an  agreement  precisely  similar  in  effect  to 

the  present  was  held  to  amount  to  an  actual  demise. 

(He  was  then  stopped.) 
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Dawdenoell,  in  support  of  the  rule.  Pinero  v.  Jud- 
son  {a)  was  decided  before  the  passing  of  stat.  8  &  9 
rid.  e.  10&,  by  sect.  3  of  which  <«  A  lease,  required  by 
law  to  be  in  writing,  of  any  tenements  or  hereditaments,* 
*<  made  after^  <'  Ist  Odolber^  1845,  shair  <<  be  void  at  law, 
unless  made  by  deed."  The  present  agreement,  either 
as  a  lease  for  a  term  of  more  thanHhree  years  from  the 
making  thereof,  or  as  the  grant  of  an  uncertain  interest 
in  lands,  was  required  by  the  Statute  of  Frauds  to  be  in 
writings  and  is  therefore,  not  being  under  seal,  void  at 


(a)  6  Bing.  206w 
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law.  [fF^htman  J.  Do  you  say  that  the  plaintiff  was 
a  trespasser  in  going  into  occupation  of  the  house?]  It 
may  be  admitted  that  he  became  tenant  at  will,  bnt  not 
at  a  fixed  rent.  ICoddfum  C.  J.  He  agreed  to  pay  a 
certain  rent,  and  that  the  respective  rights  and  remedies 
of  the  landlord  and  himself  should  be  enforceable  just 
as  though  a  lease  had  been  executed.]  That  would  not 
turn  the  executory  demise  contempUted  by  the  agree- 
ment into  an  actual  present  demise*  Although  an  in- 
tended lessee  who  enters  into  possession  under  a  mere 
agreement  for  a  lease^  not  amounting  to  an  actual  de- 
mis^y  becomes  thereby  tenant  at  will,  an  actual  tenancy 
at  an  agreed  rent,  recoverable  by  distress,  is  not  created 
until  he  pays  part  of  the  agreed  rent,  or  does  something 
equivalent;  Hegan  ▼•  Johnson {a\  Dunk  v.  Hunter (Jb), 
[Hill  J.  Those  cases  proceeded  on  the  ground  that  the 
parties  to  the  agreements  had  left  it  doubtful  when  the 
tenancy  was  to  commence,  or  the  rent  to  become  due. 
But  in  the  present  case,  as  in  Pinero  v.  Jud8on{c)t  the' 
agreement  makes  positive  provision  for  the  comnicnce« 
ment  of  the  tenancy  and  the  rent,  and.  the  amount  of 
the  latter.] 


CocKBURN  C.  J.  I  am  of  opinion  that  this  nile 
roust  be  discharged.  In  order  to  ascertain  the  intention 
of  the  parties,  we  must  look  at  the  whole  instrument; 
and  we  must  see  what  has  been  done  under  it.  The 
agreement  before  us  contemplated  two  things:  one,  that 
a  lease,  containing  certain  specified  covenants  and  con- 
ditions^ should  thereafter  be  executed ;  the  other,  that, 
in  the  meantime,  the  tenant  should  be  let  into  possession, 


(a)  2  Taunt,  147. 


(b)  oB.i  Aid,  322. 


(c)  6  Bin^,  206. 
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and  enjoy  the  premises  upon  the  same  terms  as  those  to 
be  contained  in  that  lease.  The  question  arises,  upon 
this,  whether  such  an  arrangement  creates  an  immediate 
tenancy,  and,  if  so,  such  a  tenancy  as  to  gire  the  land- 
lord a  right  of  distress.  I  have  no  doubt  that  an  imme- 
diate tenancy  at  will  was  created,  either  by  the  terms  of 
the  agreement,  or  else  under  sect.  1  of  The  Sutute  of 
Frauds  (a),  assuming  Mr.  DowdeawelTs  argument  thai 
the  agreement  was  void  at  law  by  reason  of  stat.  8  8c^9 
Viet  c.  106.,  as  not  being  under  seal^  to  be  well  founded. 
The  tenancy  thus  created  was,  by  the  words  of  the 
agreement,  at  a  fixed  and  ascertained  rent,  commencing 
at  an  ascertained  date:  and,  that  being  so,  it  follows  that 
the  landlord  had  a  right  to  distrain.  The  cases  which 
Mr.  D$nedesu>ett.  has  cited  are  distinguishable,  on  the 
ground  that  the  agreements  for  leases,  there  in  question, 
unlike  the  present  agreement,  made  no  provision  for  the 
status  of  the  parties  to  them  during  the  interval  before 
the  leases  were  executed. 
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WioHTiiAN  J.  I  am  of  the  same  opinion.  Stat.  11 
O.  2.  e.  19.  #•  1.  gives  a  landlord  the  right  to  follow  and 
seize  goods  fraudulently  and  clandestinely  removed  by 
a  tenant  to  prevent  their  being  distrained  for  rent,  in  all 
cases  where  the  tenant  has  become  such  by  a  demise  or 
holding  upon  which  any  rent  is  reserved,  due,  or  made 
payable.  Here,  the  parties  agreed  that  the  tenant  should 


(a)  Stat:29  Car.  2,  c.  3.,  enacting,  by  wet  1.  "That""aU  leases,"  "or 
tenns  of  yean,  or  .any  uncertain  interest  of,  in,  to  or  out  of  any  mes- 
suages," "lands,  tenements  or  hereditaments,  made  and  created"  "by 
parol,  and  not  put  in  writing  and  signed  bj  the  parties,"  *<  shall  haye 
the  force  and  eflect  of  leases  or  estates  at  will  only." 

VOL.  in.  2  s  E.  &  K. 
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have  a  fbnnal  leaae  under  seal,  but  that  he  should  in 
the  Qieaniitne  hold  upon  the  same  terms  that  were  to 
be  eoiitained  in  the  lease:  and^  consequently,  that  he 
should  pay  the  fixed  rent  which  was  to  be  reserved  by 
the  lease.  The  plaintiff  was,  therefore,  tenant  at  a  fixed 
rent  to  Mrs.  Marsden,  and  she  was  entitled  to  avail  her- 
self of  the  provisions  of  the  statute.  I  agree  with  the 
Lord  Chief  Justice  as  to  the  distinction  which  exists 
between  the  present  case  and  those  cited  by  Mr. 
JDawdeswelL 


Hill  J.  I  also  think  that  this  rule  should  be  dia- 
chaiged.  The  agreement  was  primarily  framed  with  a 
view  to  a  lease  for  three  years,  to  be  afterwards  drawn 
up.  But  the  parties  stipulate,  further,  that  until  that 
lease  is  granted  its  terms  shall  be  binding  on  both  of 
them.  Thereupon,  the  plaintiff  entered  into  occupation 
of  the  premises.  Now,  when  a  party  to  an  agreement 
for  a  lease  enters  into  possession  before  the  lease  is 
executed,  he  becomes  in  the  first  instance  a  tenant  at 
will,  and  the  other  party  has  no  right  to  distrain  until 
either  the  tenant  haspaid  rtont,  or  the  precise  amount  of 
the  rent  which  he  is  to  pay  has  been  agreed  upon. 
LiUkdale  J.  says,  in  Hamerton  v.  Siitad{a\  ''Where 
parties  enter  under  a  mere  agreement  for  a  future  lease 
they  are  tenants  at  will ;  and  if  rent  is  paid  under  the 
agreement,  they  become  tenants  from  year  to  year,  de- 
terminable on  the  execution  of  the  lease  contracted  for, 
that  being  the  primary  contract  But  if  no  rent  is 
paid,  still  before  the  execution  of  a  lease  the  relation  of 
landlord  and  tenant  exists,  the  parties  having  entered 


(<i)  3  B.  #  0.  478. 483. 
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with  a  view  to  a  lease  and  not  a  purchase.*^  And 
Saunders  v.  Musgraoe  (a)  shews  that  an  agreement  that 
a  fixed  rent  shall  be  paid  has  the  same  effect,  in  giving 
the  landlord  a  right  to  distrain^  as  actual  payment  of 
rent. 

Rule  discharged^ 
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SiKDBK  and  others  against  Banks. 


Friday, 
Fabruofy  8th» 


TAECLARATION,  containing  common  money  counts,  XJie  BVi«ndly 
by  trustees  of  a  friendly  society,  being  iT  society  10^.4.  c.se., 
entitled  to  enjoy  all  the  exemptions  and  privileges  con*  sect  27,  '*  that 
ferred  on  fHendly  societies  by  stat.  18  &  19  Vict  c.  63.,  ^nia^\y 

one  or  more  of 
the  rules  of 
•rery  rach  Bodety,"  *'  epeeifying  whether  a  reference  of  ereiy  matter  in  dispute  between 
any  such  society,  or  any  person  acting  under  them,  and  any  indiyidual  member  thereof, 
or  person  claiming  on  account  of  any  member,  shall  be  made  to**  "justices  of  the  peace" 
*<  or  to  arbitrators."  The  snltfeqnent  Act,  18  &  19  Vict.  c.  63.,  which  by  sect.  1  repeals 
the  former,  "  save  and  except  as  to  any  ofiiance*  committed,  or  penalues  or  liabUities 
incurred,  or  bond  or  security  given,  or  proceedings  taken  under  the  same,  before  the 
eommeneement  of"  the  repealing  Act,  by  sect  40  enacts,  that  "  ereiy  dispute  between 
any  member  or  members  of  any  society  established  under  this  Act  or  any  of  the  Acts 
hereby  repealed,  or  any  person  claimiDg  through  or  under  a  membo-,  or  under  the  rules 
of  such  society,  and  the  tniatee,  jtreasurer,  or  other  officer,  or  the  committee  thereof, 
shall  be  decided  in  manner  directed  by  the  rules  of  such  society,  and  the  dedsion  so 
made  shall  be  binding  and  conclusive  on  all  parties,  without  appeaL" 

The  rules  of  a  friendly  society  Ibrmed  noder  stat  10  Q.  4.  c.  56.  protided  that  if  any 
dispute  should  arise  as  to  the  legality  or  payment  of  any  fine,  money,  or  allowance,  or 
as  to  the  disqualiiltwtion  of  any  member  at  the  time  of  his  admission,  or  between  sny 
ofllcer  and  meml>er,  it  should  be  referred  to  the  decision  of  the  committee  of  the  society, 
fiom  whom  there  shonld  be  an  appeal  to  jusUcee. 

Before  July,  1865,  when  stat.  18  &  19  Vict,  e.  63.  came  into  operation,  defendant, 
the  tfManrer  of  this  society,  received,  as  such,  certain  moneys,  the  balance  of  which  he 
failed  to  pay  over  to  plaintiffsi,  the  society's  trnstees,  and  to  recover  which  plaintiffii 
after  that  date  brought  this  action. 

Held  that»  whether  the  case  was  governed  by  stat.  10  (r,  4.  c.  56.  or  by  stat  18  &  19 
Vict.  c.  63.,  the  action  lay :  for  that  the  plaintifti'  daim  wa9  not  a  dispute  between 
the  society  and  the  defendant  in  his  capacity  as  an  individual  member  of  it,  which 
dispntea  alone  were  required  by  either  statute  to  be  dealt  with  under  the  society's  rules» 
and  otherwise  than  by  action.  • 

Held,  by  Hill  J.,  that  stat  18  Sc  19  Viet,  e,  63.  goremed  the  case. 

2  a  2 
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J 86 1.  entitled  "An  Act  to  consolidate  and  amend  the  Isw 
S,„Dj„        relating  to  friendly  societies.** 

Plea.  That,  before  and.  at  the  time  of  the  commence- 
ment of  this  suit,  the  claim  now  made  in  the  declaration 
was  made  by  plaintifls,  as  such  trustees  as  aforesaid^  oa 
defendant  as  a  member  of  the  said  society,  and  was  a 
matter  in  dispute  between  defendant  as  such  member 
and  plaintiffs  as  such  trustees  as  aforesaid,  which 
was,  at  the  said  times  aforesaid,  and  is  by  the  rules  of 
the  said  society  directed  to  be  decided  otherwise  than 
by  action  at  law,  to  wit,  by  justices  of  the  peace.  That 
the  said  society  was,  at  the  time  of  the  passing  of  the 
said  statute  in  the  declaration  mentioned,  a  subsisting 
society,  which  bad  been  theretofore  formed  and  esta- 
blished under  the  Acts  thereby  repealed,  and  the  rules 
of  which  had  been  and  were  conBrmed,  registered  and 
certified  under  the  said  repealed  Acts,  before  the  passing 
of  the  statute  in  the  declaration  mentioned;  and  which 
said  rules  of  the  said  society  were  in  force  before  and  at 
the  times  of  the  existence  of  the  said  dispute  and  claims, 
and  at  the  commencement  of  this  suit,  and  still  are  in 
force  and  binding  upon  plaintiffs  as  such  trustees  as 
aforesaid,  and  on  defendant  as  such  member  of  the 
said  society  as  aforesaid,  by  virtue  of  the  statute  in  such 
case  made  and  provided. 

Replication.  That  the  claim  in  the  declaration  men- 
tioned accrued  after  the  passing  and  coming  into  opera- 
tion of  Stat  18  &  19  Vict  c.  63.,  entitled  <' An  Act  to 
consolidate  and  amend  the  law  relating  to  friendly 
societies."  That  the  said  society,  before  and  at  the  time 
when  the  said  claim  accrued,  was  a  society  established 
to  enjoy  and  enjoying  all  the  privileges  and  exemptions 
by  the  said  Act  conferred  on  societies  to  be  established 
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thereunder;  and  that  the  sections  of  the  said  Act  in        1861. 
the  11th  section  thereof  specially  enumerated  extended       s7noin 
and  were  applicable  to  the  said  society,  and  the  said       Bajnks 
claim    was    and    is    a    claim    against    defendant    as 
treasurer  of  the  said  society,  for  a  balance  appearing  to 
be  doe  from  him  upon  the  account  last  rendered  by 
him  as  and  whilst  he  was  such  treasurer^  and  for  money 
since   then   received  by  him  on  account  of   the   said 
society  whilst  he  was^  and  as,  such  treasurer  thereof,  and 
Dot  otherwise.     General  averment  of  performance  of  all 
conditions  precedent. 

Rejoinder.  That  the  said  account  rendered  by  de- 
fendant as  such  treasurer  as  aforesaid  was  not  rendered 
or  audited  after  the  passing  or  coming  into  operation  of 
the  said  Act  to  consolidate  and  amend  tHe  law  relatintj; 
to  friendly  sodeties,  in  the  replication  mentioned.  Issue 
thereon. 

At  the  trial,  before  Blackburn  J.,  at  the  Sussex  Summer 
Assizes,  1860,  it  appeared  that  the  defendant  bad  been 
for.man^  years  treasurer  of  the  friendly  society  of  which 
the  plaintiffs  were  the  trustees;  which  was  formed  under 
Stat.  10  G.  4,  c.  56.,  and  the  rules  of  which,  so  far  as 
they  are  material,  will  be  found  referred  to  in  the  argu- 
ment The  defendant  resigned  his  office  in  Aprils 
1856.  The  present  action  was  commenced  to  recover 
from  him  the  sum  of  307.,  the  balance  of  moneys 
received  by  him  as  treasnrer.  This  sum  was  received 
by  him  in  Jfcfay,  1853.  The  trustees  failing  to  procure 
payment  of  this  amount  by  the  defendant,  his  name  was 
struck  out  of  the  books  of  the  society,  and  remained  so 
until  17th  NavembeTy  1859,  when  he  complaibed  to 
justices,  who  ordered  him  to  be  reinstated.  Proceed- 
ings were  then  taken  against  him  in  the  County  Court, 
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1861.  but  the  plaint  was  subsequently  remoyed  by  oerliorari 
Si„i,„  into  this  Court.  The  jury  returned  a  veidict  for  the 
BiJiKs.       plainlifis,  and  the  learned  Judge  gave  the  defendant 

leave  to  move  to  set  it  aside  and  enter  a  verdiot  for  him 

instead 

J.  Brown  had  obtained  a  role  to  that  efiSeet. 

Denman  now  shewed  cause.  There  is  nothing  in 
either  of  the  Acts  relating  to  friendly  societies  to  debar 
the  plaintiffs  from  maintaining  this  action.  The  last  Act 
is  sUt  21  &  22  Ffc#.  e.  101.,  sect.  5  of  which  repeals 
the  proviso  in  stat  18  &  19  Vict  e.  63.  «.  40.,  but  does 
not  affect  the  question,  which  depends  npon  the  first 
clause  in  that  section ;  whereby  it  is  enacted  that  ''Eveiy 
dispute  between  any  member  or  members  of  any  society 
established  under  this  Act  or  any  of  the  Acts  hereby 
repealed,  or  any  person  claiming  through  or  under  a 
member,  or  under  the  rules  of  such  society,  and  the 
trustee,  treasurer,  or  other  officer,  or  the  committee 
thereof,  shall  be  decided  in  manner  directed  by  the 
rules  of  such  society,  and  the  decision  so  made  shall  be 
binding  and  conclusive  on  all  parties,  without  appeal.** 
In  the  present  case  the  rules  of  the  society  direct  that 
disputes  between  the  society  and  its  members  are  to  be 
decided  by  the  committee  of  the  society,  with  an  appeal 
frpm  them  to  justices.  The  plaintift*  claim,  however, 
is  not  such  a  dispute ;  the  rule  and  enactment  applying 
only  to  disputes  between  members  of  the  society^  as 
such,  during  their  membership^  and  the  trustees  or 
officers  of  the  society.  Here,  the  claim  made  upon  the 
defendant  by  the  plaintiffs  was  not  made  upon  him  as  a 
member  of  the  society ;  and  was,  moreover,  made  after 
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be  had  ceased  to  be  a  member.    Nor  does  the  case  &I1       igei. 
within  the  provisions  of  sect.  24,  which  enacts  that  an       sirdbh 
officer  of  the  society  guilty  of  fraud  in  withMding       bahks. 
moneys  may  be  brought  before  justices  and  made  to 
repay  them :  for  no  imputation  of  fraud  was  made  upon 
the  defendant  at  the  trial   Sect.  I  repeals  stat.  10  G.  4. 
c.  56.,  under  which  this  society  was  formed ;  but  with  a 
saving  of  any  offences  committed,  or  ]M>naItie8  or  liabili- 
ties incurred,  under  that  Act,  before  the  commencement 
of  Stat.  18  &  19  Viet  c.  63.;  i.e.,  before  23rd  July, 
1859.    Sect.  2  enacts  that,  notwithstanding  such  repeal, 
*^  every  friendly  society  now  subsisting,  which  heretofore 
had  been  formed  and  established  under  the"  former 
Act,  **  shall  still  be  deemed  to  be  and  shall  continue  to 
be  a  subsisting  society,  as  fully  as  if  this  Act  had  not 
been  made  :**  whilst,  by  sect.  3,  the  rules  of  such  societies 
are  to  continue  in  force  until  altered  or  rescinded.   The 
rules  of  the  present  society,  here  material,  are  the  29th 
and  the  32nd.    The  29th  provides  that  "  If  any  dispute 
shall  arise  as  to  the  legality  or  payment  of  any  fipe, 
money,  or  allowance,  or  as  to  the  disqualification  of  any 
member  at  the  time  of  his  admission,  or  between  any 
officer  and  member^**  the  matter  shall  be  referred  to  the 
decision  of  the  committee  of  the  society,  from  whom  there 
may  be  an  appeal  to  justices.  By  rule  32, «  The  treasurer, 
trustees,  or  any  other  officer  of  the  society,  shall  not  be 
liable  to  make  good  any  deficiency  which  may  arise  in 
the  funds  of  the  society,  unless  such  persons  shall  haye 
declared  by  writing  under  their  hands,  deposited  and 
registered  in  like  manner  with  the  rules  of  the  society, 
that  they  are  willing  so  to  be  answerable:** — *' provided 
that  the  trustees,  treasurer  and  every  other  officer  of 
the  society  shall  be  personally  responsible  and  liable  for 
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1861.       all  moneys  actually  received  by  them  on  account  of  or 

SiNDur       to  and  for  the  use  of  the  society."      This  rule  is  almost 

bZiks.       verbatim  the  same  with  stat.  10  O.  4.  c  66.  «.  22.    The 

defendant  is  therefore  personally  liable  for  the  balance 

remaining  in  his  hands  as  treasurer  of  die  society.  And 

he  is  liable  to  be  sued  for  it,  inasmuch  as  rule  29  does 

not  apply  to  the  case,  which  is  therefore  not  within  the 

arbitration  clause,  sect.  27,  of  stat   10  G.  4.  c.  56., 

enacting,  *'That  provision  shall  be  made  by  one  or 

more  of  the  rules  of  every  such  society*'  *^  specifying 

whether  a  reference  of  every  matter  in  dispute  between 

any  such  society,  or  any  person  acting  under  them,  and 

any  individual  member  thereof,  or  person  claiming  on 

account  of  any  member,  shall  be  made  to^  ^' justicea  of 

the  peace**  **  for  the  county  in  which  such  society  may 

be  formed,  or  to  arbitrators."   The  authorities  shew  that 

such  a  clause  takes  away  the  right  of  action,  and  makes 

an    arbitration   imperative,   only  in  cases  of  dispute 

between  a  society  and  some  member  of  it,  as  such; 

Crisp  V.  Bunbury  (a),  Morrison  v.   Glooer  (&),  Doe  d. 

Morrison  v.  Glooer  (c),  ChUbUl  v.  Kingdom  {d),  Beeves  v. 

WMte  (tf).     [Hill  J.    It  seems  to  me  that  there  can  be 

no  right  of  action  against  the  treasurer  whilst  rightfully 

holding:  but  that  as  soon  as  he,  by  his  own  wrongful 

act,  terminates  his  rightful  holding,  an  action  will  lie.] 

Yes :  and  the  action  is  not  against  him  as  a  member  of 

the  society;  but,  even  if  it  is,  he  is  liable  to  it  by  reason 

of  rule  32  and  of  stat.  10  G.  4.  c.  56.  e.  22.     [i7i77  J. 

Sect.  27  certainly  appears  to  be  restricted  to  disputes 

between  a  society  and  its  members  as  such.] 

(«)  8  Binff,  994.  (b)  ^BkL  430. 

(«)  16  Q,  B.  108.  (d)  1  Esek  ^^4. 

(«)  17  Q.  B.  995. 
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•71  Brown  and  Archibald^  contra.  The  case  is  governed        1861. 

by  Stat  10  G.  4.  c.  66.  by  reason  of  stat.  18  &  19  Vict       sisDwT" 

c.  63.  s.  I.,  inasmuch  as  the  present  claim  was  a  sub-       bahu. 

sisting  claim  at  the   time  that  the  later  Act  passed. 

Whether,  however,  the  case  is  governed  by  stat.  10  G.  4. 

c.  56.  4.  27.  or  stat.  18  &  19  Vict.  c.  63.  s.  40.  is  really 

.immaterial :  for  there  is  no  substantial  difference  between 

the  two  enactments.     In  either  view,  the  plaintiffs'  claim 

is  one  which  the  Legislature  has  directed  to  be  submitted 

to  arbitration  instead  of  being  made  the  ground  of  an 

action.     The  dispute  is  one  between  the  society  and 

the  defendant  as  a  member.     By  rule  31  the  treasurer 

is  required  to  be  a  member;  and  rules  26  and  35  shew 

that  his  duties  do  not  cease  with  his  retirement  from 

oflSce,  it  being  his  duty  to  pay  over  the  balance  then 

remaining  in  his  hands.     That  duty  is  imposed  upon 

him  as  a  member  of  the  society ;  and  a  dispute  relating 

to  his  liability  to  pay  over  the  balance  is  a  dispute 

between  the  society  and  him  as  a  member.    The  society 

might  have  taken  proceedings  before  justices  under  stat. 

18  &  19  Viet.  c.  63.  s.  24.,  if  they  could  have  made  oul 

a  case  of  fraud  against  the  defendant;  but,  failing  that, 

their  only  remedy  was  by  arbitration*     Stat.  10  6r.  4. 

c.  56.  s.  22.,  which  enacts  that  the  treasurer  of  a  society 

shall  be  personally  responsible  and  liable  for  all  moneys 

actually  received  by  him,  does  not  provide  that  he  shall 

b^  liable  to  an  action   or  responsible  in  any   other 

manner  than  is  pointed  out  elsewhere  in   that  Act 

Stfit.  18  &  19  Vkt  c.  63.  s.  22.,  which  enacts  that  if 

the  treasurer  fiiils  within  seven  days  after  a  formal 

requisition  to  render  a  true  account  of  all   moneys 

received  and  of  the  balance  in  hand,  and  to  hand  over 

such  balance,  he  may  be  sued  by  the  trustees  of  the 
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1861.       society,  tends  atroogly  to  shew  that  ander  no  other 
circnmatances  can  he  be  ao  sued.    The  cases  cited  on 


Babxi. 


Smmm 
J^^^       the  other  side  do  not   affect    the  present   question. 

IHitt  J.    A  dispute  between  a  society  and  its  treasarex 

as  to  moneys  received  by  him  stands  on  a  tcsj  different 

footing  from  a  dispute  between  t^he  society  and   an 

ordinary  member  as  such.     The  Legislatnve  may  well 

have  intended  to  guard  individual   memhets  against 

expensive  litigation;   and  yet  not  to  talnr  away  the 

remedy  by  action  against  a  treasurer  withholding  the 

common  funds.     I  observe  that  stat.  18  8t.  19  Ffd. 

e.  63.  s.  23.  provides  that,  in  the  action  against  the 

treasurer  there  sanctioned,  the  trustees  ase  to  be  entitled 

to  recover  their  full  costs  of  suit  as  beftweeft  attorney 

and  client] 

(CocK^muv  C.  J.  and  Wiqbtman  J.  were  afaent) 

Cbobcpton  J.  I  am  of  oinnion  that  this  role  moat 
be  discharged.  The  question  really  turns  apon  the 
construction  of  the  two  enactments  which  have  been 
chiefly  referred  to ;  stats.  10  O.  4.  c.  56.  u  87.  and 
18  &  19  Vice.  e.  63.  f.  40.  Decided  caaes  must  be 
taken  to  have  established  that,  if  a  atatude.  nriating  to 
such  a  society  as  the  present  enacts  that  dispitfea  be* 
tween  the  society  and  its  members  shall  be  determined 
in  the  manner  directed  by  the  rules  of  the  aociety,  and 
if  those  rules  direct  such  disputes  to  be  lefimed  to 
arbitration,  the  remedy  by  action  in  respeeir  li»  such 
disputes  is  taken  away.-  The  question  lfte»fi»ce  is^ 
whether  the  present  dispute  is  one  within  l£e  meaning 
of  either  of  the  statutes  before  mentioned.  Mbw  stat. 
10  G.  4.  e.  56.  s,  27.  speaks  of  disputes  between  'Uny 
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BQch  8ocietj»  or  anj  person  acting  under  tbein,  and        1861. 
any  individual  member  thereof,  or  person  claiming  on       i^mow 
account  of  anj  member.**    These  worda  appear  to  draw       bavks. 
a  distinction  between  the  society  and  its  officers  on-  the 
one  band,  and  its  individual  members  on  the  other. 
I  think  that  we  should  be  straining  their  meaning  if 
we  held  that  the  description  ^individual  member**  and 
^member**  includes  the  treasurer.    The  Act  contains 
very  stroug  provisions  directed  at  frauds  by  officers  of 
a  society,  the  treasurer  amongst  others;  and  I  think 
that  the  remedies  against  such  officers  thereby  given 
were  intended  to  be  cumulative,  and  to  afford  more 
prompt  redress  in  cases  of  firaud  than  could  be  obtained 
by  an  action ;  not  that  they  were  to  be  substituted  for 
the  common  law  remedy  by  action;  certainly  not,  at 
all  events,  in  a  case  where  no  fraud  in  imputed  to  the 
defendant    Sect  25  empowers  justices  to  fine  or  im- 
prison both  officers  and  members  of  a  society  guilty  of 
certain  specified  frauds ;  clearly  shewing  that  sect  27  does 
not  exhaustively  provide  for  all  cases  of  dispute  between 
the  society  and  its  members.      Sect  25  also  contains 
a  proviso  that  nothing  therein  contained  shall  prevent 
the  society  fipom  proceeding  by  indictment  or  complaint 
against  the  party  complained  of;  and  does  not,  in  my 
opinion,  debar  the  society  firom  a  cumulative  remedy  by 
action  at  common  law  also.  Sect.  22  renders  the  treasurer 
personally  liable  and  responsible  for  all  moneys  which 
he  has  actually  received,  and  contains  no  limitation  of 
his  responsibility  at  oommon  law.     Similar  remarks 
apply  to  Stat.  18  &  19  VieL  e.  63.  «.  40.,  the  language 
of  which,  if  anything,  still  more  cleatly  than  that  of 
the  previous  Act,  refers  only  to  disputes  between  the 
society  and  its  members  as  such,  and  as  distinct  from 
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1861.        ^be  society's  officers.     [The  learned  Judge  read   the 
SiMDBH       section.]    Sect.  24  is  analogous  to  sect  25  of  the  earlier 
Baiiks.       ^^^>  '^"^  ^^^'  ^^  ^  ^<^^*  22  of  the  earlier  Act.     Mr. 
Archibald  has  relied  upon  sect.  22  of  the  later  Act  as 
specifying  the  only  case  in  which  an  action  will  lie 
against  the  treasurer ;  but  I  cannot  see  that  that  section 
takes  away  the  right  to  sue  the  treasurer  in  any  other 
state  of  things.     It  lays  down  the  mode  of  proceeding 
where  the  society  wish  to  obtain  an  account  from  the 
treasurer;   but  when,  as  here,  no  account  is  wanted,, 
and  it  is  clear  that  the  treasurer  has  an  ascertained 
amount  in  hand  which  he  will  not  pay  drer,  there  is  no 
reason  why  the  remedy  by  action  may  not  also  be  pur- 
sued against  him.     I  am  therefore  of  opinion  that  the 
defendant  is  liable  to'  this  action. 

Hill  J.  I  am  of  the  same  opinion.  The  first  ques- 
tion which  arises  is,  whether  we  are  to  decide  the  case 
under  sUt.  10  G.  4.  c.  56.,  or  under  stat.  18  &  19  Vtei. 
c.  63.  The  latter  statute  passed  in  Jufy^  1855,  and  by 
SQct  1  repealed  the  former,  **  save  and  except  as  to  any 
offences  committed,  or  penalties  or  liabilities  incurred, 
or-  bond  or  security  given,  or  proceedings  taken,  under 
the  same,  before  the  commencement  of  that  ''Act." 
It  is  now  suggested  that,  inasmuch  as  the  present  claim 
was  subsisting  at  the  time  the  later  Act  passed,  it  is 
saved  from  the  operation  of  that  Act.  But  I  think  that 
<' Kabilities,'*  in  stat.  18  &  19  VicL  c  63.  «.  1.,  mostbe 
read  in  conjunction  with  ^^ under  the  same;**  and  that 
the  defendant*s  liability  did  not  arise  under  stat  10  6r.  4. 
c.  56.  We  must  therefore  look  to.  stat.  18  &  19  Vtd. 
€.  63.  as  governing  the  case ;  though,  after  all,  the  dis- 
tinction between  the  two  Acts,  which  are  in  pari  materiii 
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is  yery  Blight.     I  am  of  opinion  that  this  dispute  does        1861. 
not  fall  within  the  purview  either  of  stat.  10  G.  4.  c.  56.       si^K^^J 
9.  27.  or  of  Stat  18  &  19  Rr*.  c.  63.  a.  40.     The  main       ^^^^^ 
object  of  both  statutes  is  to  protect  the  property  and 
the  interests  of  the  members  of  these  societies  by  pre- 
venting the  expenditure  of  their  funds  in  needless  and 
expensive  litigation ;  to  provide  a  cheap  and  summary 
tribunal    for  the  settlement  of  disputes  between   the 
members;  and  to  extend  the  remedies  before  existing 
against   those  who  wrongfully  keep   possession  of  the 
common  property ;  even  so  far  as  to  enable  the  societies 
to  reach  moneys  in   the   hands  of  their  officers  who 
become  bankrupt  or  insolvent.     I  think  that  we  should 
strain  the  language  of  the  Legislature  far  beyond  its 
natural  meaning,  if  we  held  that  the  claim  of  a  society 
upon  its  treasurer  for  misappropriating  and  keeping  in 
his   hands   the   moneys  of    the   society,   is  a  dispute 
between  the  society  and  one  of  its  members,  within  the 
meaning  of  either  enactment.     I  think,  moreover,  that 
the   statutes   evince   an   intention   to  give   cumulative 
remedies  against  a  treasurer,  and  not  to  prevent  the 
society  from  availing  itself  of  the  common  law  remedy 
by  action  against  him.     For  these  reasons,  and  for  those 
which  have  been  given  by  my  Brother  Crompton,  I  think 
that  the  plaintiffs  are  entided  to  our  judgment,  and  that 
the  rule  must  be  discharged. 

Rule  discharged. 
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1861. 


Ucnday,  The  QuEBN  ogainst  Bbadlet. 

Ftbrwmfliih. 

Stat.  7  1^.  4  TNFORM ATION  In  the  nature  of  a  quo  warranto, 

9, 14.  enacts  Stating  that  the  borough  of  Sheffield^  in  the  county  of 

SiiibeSftct^  Kwi>  was  a  borough  duly  incorporated  by  royal  chJEtfter. 

b°  the*^?^  That  within   the  said  borough,   pursuant  to  the  said 

sonal  delivery  charter,  there  hath  been,  and  still  of  rittht  ouirht  to  be. 

to  the  mayor  '            ^                     /                               Jb           f>                  » 

or  chairman,  one  mayor,  divers,  to  wit  fourteen,  aldermen,  anddivers, 

at  the  meeting 

for  the  elec-  to  wit  fortv-two,  councillors,  to  be  elected  in  the  manner 

c^d^or  in  the  said  charter  specified.     That  William  Bradley,  of 

vo^!  of  a*  '^®  borough  aforesaid,  brewer,  on  the  9lh  November  last 

*«ontoLine*'  P*"^'  **'  ^^®  borough  aforesaid,  did  use  and  exercise,  and 

inter  alia»  the  from  thence  Continually  afterwards  to  the  time  of  ex- 

ohnstian  ,      •           .     .                . 

name  and  hibiting  this  information  bath  there  used  and  exercised, 

anmame  of 

thepenons  and  doth  there  use  and  exercise^   without  any  legal 

Totes.  warrant,  royal  grant,  or  right  whatsoever,  the  office  of 

the  ^Mute  ie  alderman  of  the  said  borough. 

^tii^ap^^  Plea  by  defendant  that,  under  and  by  virtue  of  the 

"^""^l^    *  said  charter,  and  of  stat  5  &  6  /f".  4.  c.  76.,  intituled 

contraction  of  ' 

a  christian  «  An  Act  to  provide  for  the  regulation  of  municipal  cor- 
namewhichiB  ,         ^                                       "                    .*    -* 
well  known  poration^  in  England  and  fFaleg,    one-half  of  the  whole 
and  in  ordi- 
nary use  as  number  of  aldermen  of  the  said  borough,  to  wit  seven  of 

^^[^^v!^  the  said  aldermen,  were,  upon  9th  November,  1844^  and 

Inch a«wj  ^^  every  third  succeeding  year,  to  go  out  of  office,  ac- 

^tbe^Se^  cording  to  the  provisions  of  the  said  charter  and  of  the 

^!^'   '^**'  said  Act.     That,  on  9th  November,  1869,  one  half  of  the 

tnereiorei  tne 

contractions 

*«  Wm,"  and  •'WiUm:'  may  be  used  in  a  vodng  paper  as  equivalent  to  **  WmmT 
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whole  number  of  the  said  aldermen  who  had  been  alder-    *    1861. 
men  of  the  said  borough  went  out  of  office.     That  he,    The  Qvn!f 
the  said  IViUiam  Bradley^  was  then  an  enrolled  burgess      bradlby. 
and  a  councillor,  and  was  duly  qualified  to  be  elected 
an  alderman  of  the  said  borough.     That,  on  the  same 
9th  November^  1859,  he  was  duly  elected  by  the  council 
of  the  said   borough  to  be  an  alderman  of  the  said 
borough,  to  supply  the  place  of  one  of  the  said  aldermen 
who  so  went  out  of  office  as  aforesaid,  according  to  the 
provisions  of  the  said  Act ;   and  that  he  accepted  the 
said  office  of  alderman. 

Replication :  That  the  said  William  Bradley  was  not 
duly  elected  by  the  council  of  the  said  borough  to 
supply  the  place  of  one  of  the  said  aldermen.  Issue 
thereon. 

At  the  trial,  before  Martin  B.,  at  the  Yorkshire  Sum- 
mer Assizes,  1860,  it  appeared  that  the  councillors 
who  yoted  at  the  election  did  so  by  means  of  voting 
papers.  These  voting  papers  were  banded  in«  closed, 
by  the  voting  councillors,  and  were  opened  and  read  by 
the  mayor,  who  declared  six  of  the  candidates^  other 
than  the  defendant,  duly  elected,  «nd  that  there  were 
an  equal  number  of  votes  for  the  defendant  and  one  Mn 
John  Carr.  The  mayor  thereupon  gave  his  casting 
vote  in  favour  of  the  defendant,  and  declared  him  to  have 
been  duly  elected  an  alderman,  together  with  the  six 
others.  The  voting  papers  in  favour  of  the  defendant 
were  produced  at  the  trial,  add  from  them  it  appeared 
that  one  EllioU,  a  voter,  had  written  *'WnL  Bradley'' 
in  the  column  headed  '*  The  christian  name  and  surname 
of  the  persons  for  whom  I  vote  '*:  and  that  three  other 
voters,  Janee^  Stainforih  and  Unmn,  had  written  res- 
pectively in  the  same  colnnm  *'  fVillm.  Bradky.*^   It  was 
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1861.        objected  thereupon,  on  behalf  of  the  Crown,  that  the 
TheQuBEN^    voting  papers  so  filled  up  were  insufiicient.     The  learned 
BsADLET.     Judge,  however,  overruled  the  objection,  and  the  jury 
returned  a  verdict  for  the  defendant 

Overend,  in  last  Michaelmas  Term,  had  obtained  a 
rule,  calling  upon  the  defendant  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had,  on 
the  ground  that  the  learned  Judge  ought  to  have  decided, 
and  so  directed  the  jury,  that  the  votes  in  question  for 
the  defendant,  not  specifying  his  chrisdan  and  surname 
as  well  as  his  place  of  residence  and  description,  were 
bad  (a). 

Manisty  now  shewed  cause*  The  voting  papers  ob- 
jected to  sufficiently  specified  the  defendant's  christian 
and  surname.  The  election  of  aldermen  in  boroughs  is 
regulated  by  stat.  7  AF.  4  &  1  VicCc.  78.  (6)  *.  14., 
which  enacts  that  *'  Every  member  of  the  couneil 
entitled  to  vote  in  that  election  may  vote  for  any  number 
of  persons,  not  exceeding  the  number  of  aldermen  thdn 
to  be  chosen,,  by  personally  delivering  at  such  meeting, 
to  the  mayor  or  chairman  of  the  meeting,  a  voting  paper 
containing  the  christian  name  and  surname  of  the  persons 
for  whom  he  votes,  with  their  respective  places  of  abode 
and  descriptions,  such  paper  being  previously  signed 
with  the  name  of  the  member  of  couneil  voting.;  and 
the  mayor  or  chairman  of  the  meeting,  as  soon  as  all  the 
voting  papers  shall  have  been  delivered  to  him,  shall 
openly  produce  and  read  the  same,  and  immediately 

(a)  The  rule  was  grftoted  also  upon  other  grounds,  which  were  dis- 
eussed  in  the  argBment,  but  are  not  thought  to  require  a  report 
(4)  General,  public.     "  To  amend"  stat.  5  &  6  JT.  4.  c.  76. 
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afterwards  deliver  them  to  the  town  clerk,  to  be  kept  i861. 
among  the  records  of  the  borough ;  and  in  case  of  equality  xh*  Qubbh 
of  votes  among  those  entitled  to  vote  the  mayor  or  chair-  bbablit 
man  shall  have  a  casting  vote,  whether  or  not  he  may  be 
entitled  to  vote  in  the  first  instance."  No  doubt,  voting 
papers  which  do  not  contain  an  accurate  description  of 
the  place  of  abode  of  the  party  voted  for  are  bad: 
B^ina  v.  Deighton  (a),  Regina  v.  Coward  (&).  But,  as- 
suming it  to  be  equally  necessary  for  a  voting  paper  to 
contain  the  true  christian  and  surname  of  the  candidate, 
in  the  present  case  the  contractions  of  the  name  ^  WilHawT 
adopted  by  the  voters  are  in  common  use  and  equiva^ 
lent  to  the  name  in  full  In  Regina  v.  Mayor  of  Hartle- 
pool (c)  a  agnature  by  the  initials  of  the  claimant*s  christian 
names  to  a  claim  to  be  inserted  in  the  burgess  list  of  a 
borough  was  held  sufficient ;  it  appearing  that  there  was 
no  other  person  in  the  borough  of  the  same  name  as  the 
claimant,  and  that  his  person  and  handwriting  were  well 
known  to  the  court  of  revision.  [Crompton  J.  In  the 
present  case  you  have  this  further  fact  in  your  favour, 
chat  the  voters,  being  required  to  deliver  the  voting 
papers  personally,  can  explain  any  ambiguity  in  the 
names  filled  in.]  Moreover,  stat  5  &  6  fF.  4.  c.  76. 
B.  142.  enacts  that  '<  No  misnomer  or  inaccurate  descrip- 
tion of  any  person,  body  corporate,  or  place  named  in '' 
''any  roll,  list,  notice  or  voting  paper  required  by  this 
Act,  shall  hinder  the  full  operation  of  this  Act  with  res- 
pect to  such  person,  body  corporate,  or  place,  provided 
that  the  description  of  such  person,  body  corporate^  or 
place  be  such  as  to  be  commonly  understood."  (He  was 
then  stopped.) 

{a)  5  Q.  i?.  SSa  (6)  16  Q,  B.  819. 

(c)  21 L.  J.  N.  8,  0.  A  71.    (Bail  Court) 

VOL.  in.  2  T  E.  &  E. 
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1861.  Overend  mi  Quain,  contra.    The  voting  papera  are 

TheQvKBH*  ^^*  **  °^^  complying  with  the  requirement  of  the 
statute,  that  they  shall  contain  the  cluistian  name  and 
surname  of  the  person  voted  for;  by  which  most  be 
meant  the  names  in  fulL  In  Begina  v.  Avery  («)  this 
Court  held  that  a  signature  by  surname  and  the  initial 
of  a  christian  name  is  a  su£5cient  signature  of  a  votii^ 
paper  by  a  burgess  voting  at  the  election  of  councillon 
for  a  borough,  within  the  requirements  of  stat  5  &  ft 
W.  4.  c.  76.  «.  32.  That  section,  however,  merely  re- 
quires the  signature  to  be  in  ''the  name  of  the  buigeaa 
voting^;  but  it  provides,  like  the  enactment  now  in 
question,  that  the  voting  paper  shall  contain  the  christian 
names  and  surnames  of  the  persons  voted  for :  thereby 
shewing,  as  Crompton  J.  there  points  out,  that  greater 
particularity  is  required  in  that  instance.  That  decinoo 
tends  strongly  to  shew  that  the  voting  papers'  in  the 
present  case  were  insufficient.  The  contrscdon  **  Wm.  ^ 
may  represent  many  other  names  besides  WBIiam. 
[Wyhiman  J.  It  would  be  for  the  Jury  to  say  whether 
an  ordinary  person  would  not  understand  it  to  mem 
**WiUiam!^'\  Contractions  of  names  stand  on  the  same 
footing  as  initials.  In  JSsdaUe  v.  Maclean  (b)  it  waa 
held  that  it  is  informal  to  describe,  in  pleading  any  of 
the  parties  to  a  bill  or  note  by  the  initials  only  of  their 
christian  names^  without  shewing  that  they  were  so 
described  in  the  instrument  itself,  notwithstanding  stat. 
8  &  4  ^.  4.  c.  42.  9.  12.,  which  authoriiea  the  use  of 
initials  in  pleading  in  such  cases.  The  omission  of  the 
christian  names  of  persons  mentioned  in  pleading  waa 
formerly  ground  of  special  demurrer ;  Noik  v.  Colder  (p), 

(«)  18  Q. P. 57a.  W16Jf.#r.277. 

W5C.Am* 
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The  coDtracUoii  of  a  christian  name  is  a  different  thing       1861. 
from  the  name  itaeli  The  Quxn~ 

(CocKBUBN  C.  J.  was  abflent.) 

WioHTMAif  J.  I  am  of  opinion  that  the  votes  objected 
to  on  the  groond  that  the  voting  papen  contained 
ablneviationfl  of  the  defendant's  christian  name  instead 
of  the  name  at  fuU  length  are  good.  The  statute  requires 
each  voting  paper  to  contain  the  christian  name  and 
Bomame  of  the  persons  &r  whom  the  vote  is  given. 
Now,  admitting  that  a  mere-initial  could  not  be  regarded 
as  a  christian  name,  I  think  that  contractions  of  a  chris* 
tian  name  which,  like  those  in  Ae  present  case,  are 
perfecfly  well  known  and  in  ordinary  use,  are  sufficient 
to  satisfy  the  statute ;  just  as  I  should  be  prepared  to 
hold  that  a  misspelling  of  a  chrbtian  name,  if  not  such 
as  to  occasion  any  misundeistanding,  would  not  make 
the  voting  paper  bad.  As  therefore  the  votes  tendered 
for  the  defendant  were  good,  and  he  had  the  mayor's 
casting  vote,  he  was  duly  elected,  and  the  rule  must  be 
discharged. 

Cbomptoh  J.  I  am  of  the  same  opinion.  The  statute, 
which  appears  to  have  been  decided  to  be  imperative, 
lequires  that  the  voting  papers  shall  contain  the  christian 
name  and  surname  of  the  persons  for  whom  the  votes 
are  given;  together  with  their  respective  places  of  abode 
and  descriptiona  I  think  that  this  requirement  is  satis- 
fied, as  fiur  as  the  christian  name  is  concerned,  if  the 
voting  paper  contains  something  in  writing  which  shews 
what  christian  name  is  intended.  As  to  the  present 
case,  although  the  mere  letter  fF  might  have  been  open 
2  T  2 
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1861.  to  the  objection  that  it  possibly  represented  some  other 
The  QvuBH  name  than  William,  the  contractions  *'  fFm.^  and 
Bradlkt.  ^^WiUm.,^  though  it  is  just  possible  that  they  might  refer 
to  some  other  name,  would  both  be  understood  by  any 
person  reading  them  to  mean  William.  Whether  the 
question  of  their  meaning  be  one  of  law  or  of  fiust,  the 
defendant  is  entitled  to  our  judgment 

HouL  J.  I  am  of  the  same  opinion.  The  statute 
requires  as  follows. — (His  Lordship  here  read  stat.  7 
fF.  4  &  1  Vict.  c.  78.  s.  14.)  Now  I  think  that 
although  an  initial  cannot  be.  regarded  as  a  christian 
name,  a  well  known  contraction  of  a  name,  which 
cannot  be  misunderstood,  may  be  so  regarded,  and  is 
tantamount  to  the  name  in  full. 

Rule  discharged. 


The  QdeeHi  on  the  prosecution  of  the  Parish- 
ioners   of    ChBISTOHUBCH,    BOTHSBHITHBy    in 

the  county  of  Subbet,   against   Fbedsbick 
Perry,  clerk. 


Bystat.l&2    ]U[ANDAMUS  addressed  to  Frederick  Any,  clerk, 
^16^  ti^  minister  and  incumbent  of  the  church  or  parish  of 

churcliwardeDf 

are  to  be 

appointed  for  everj  ehvrch  or  ehapel  bnilt  under  th»  pxorinoiui  of  that  Aot;  one  hj  the 

incumbent,  and  the  other  by  the  renters  of  pews. 

The  Marriaces  Act,  6  &  7  TT.  4.  c.  86.,  by  sect  26^  empowers  the  Bishop  of  a  diooese^ 
by  license  nnaer  his  hand  and  seal,  to  authorize  the  solemnization  of  marriages  in  a 
district  chapel,  for  persons  residing  within  the  district.  By  sect  32  the  Bishop  may, 
with  the  cousent  of  the  Archbishop  of  the  proyince,  reyoke  this  license. 

Stat.  6  &  7  Viet,  c.  37.  «.  16.  enacts  that  when  any  church  or  chapel  shall  be  boilt  in 
any  district,  and  consecrated  as  the  church  or  chapel  of  such  district^  the  district  shaU. 
from  and  after  such  consecration,  be  and  be  deemed  to  be  a  new  parish  for  ecclesiastical 
purposes.  And,  by  sect  17,  in  eyenr  such  case  of  a  district  so  beooming  a  new  parish,  two 
churchwardens  are  to  be  chosen  for  it ;  one  by  the  pmrpetnal  curate  al  the  new  parish 
and  the  other  by  the  resident  inhabitants  having  a  aimiiar  qualification  to  that  which 
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Christehureh,  Rotherh&he,  m    the  county  of   Surrey.        1861.     * 

"  Whereas  the  parish  of  Saint  Mary^  Rotherhithe,  in  our    The  Qubxk 

county  of  Surrey,  is  an  ancient  parish,  and  the  church       p,^^ 

thereof,  or  rectory,  within  the  diocese  and  subject  to  the 

jurisdiction  of  the  Bishop  of  Winchester  ;  And  whereas,  would  entitle 

in  the  year  1839,  the  population  of  the  same  parish  then  y^te  at  the 

amounting  to  more  than  2000  persons,  and  the  existing  ^^^  ^' 

churches  and  chapels  within  the  same  parish  not  affording  J^®?*^|^ 

accommodation  for  more  than  one-^third  of  the  inhabi-  V^^^^^^^ 

Statl9&20 

tants  thereof,  for  the  attendance  upon  divine  service  Vict,  c  104., 

by  sect.  11 

according  to  the  rites  of  the  United  Church  of  England  empowers  the 

and  Ireland,  a  certain  additional  church  called  and  Commis- 

sionen,  upon 
the  application 
of  the  incmnbent  of  a  district  church  or  chapel,  with  the  written  consent  of  the3iBhop 
of  the  diocese^  to  make  an  order  nnder  their  seal,  authorizing  the  pablication  of  banns 
of  matrimony  and  the  solemnization  therein  of  marriages,  baptisms,  churchines,  and 
bioials ;  all  the  fees  for  the  performance  of  which  offices  are  to  be  payable  and  to  be  paid 
to  the  incnmbent  And  by  sect  14,  wheresoever  or  as  soon  as  banns  of  matrimony  and 
the  solemnization  of  mazriages,  churchings,  and  baptisms,  are  authorized  tobe  pubuzhed 
or  peifbnned  in  any  consecrated  district  church  or  chapel,  such  district  not  being  at  the 
time  of  the  passing  of  that  Act  (1856)  a  separate  and  distinct,  parish  for  ecclesiastical 
pmposeSp  and  the  incumbent  of  which  is,  by  such  authority,  entitled  for  his  own  benefit 
to  tke  entire  fees  for  the  performance  of  such  offices,  without  any  reseryations  thereout^ 
■neh  district  shall  become  and  be  a  separate  and  distinct  parish  for  ecclesiastical  purposes, 
such  as  is  coDtemplated  b^  stat  6  &  7  Vict.  c.  37.  «.  16. ;  the  church  of  the  district  shall 
be  the  church  of  such  parish ;  and  all  the  prorisions  of  stat.  6  &  7  VieU  c.  37.,  relatiye  to 
new  parishes,  upon  their  becoming  such,  and  to  the  matters  and  thinn  consequent  there- 
on, shall  eztendand  apply  to  the  said  parinh  and  church  as  folly  and  effectually  as  if  it 
had  become  anewpansh  under  the  provisions  of  that  Act. 

The  church  of  a  was  built,  and  had  a  diatrict  assigned  to  it,  under  stat  1  &  2  fT-  4. 
c.dS.  In  the  year  1840  the  Bishop  of  thediocese  granted,  under  stat  6&7  W,4.e.85, 
9.  26.,  his  license  for  the  publication  of  banns  and  the  solemnization  of  marriages  in  the 
chnidi,  and  for  taking  the  same  fees  in  respect  thereof  as  were  taken  in  the  mother 
church  by  the  minister  and  incnmbent  thereof  for  the  time  being;  to  which  the  fees  for 
ehurohings,  baptisms  and  burials  were  afterwaids  added.  From  the  consecration  of  the 
church  diown  to  the  issuing  of  the  writ  of  mandamus  in  the  present  case,  two  church- 
wardens were  chosen  for  the  churdi  in  the  manner  directed  by  stat  1  &  2  ]^.  4.  <?.  38. 
«.  16. ;  one  by  the  incumbent,  and  the  other  by  the  pew  renters. 

dpon  demurrer  to  the  return  to  a  mandamus  to  the  incumbent  of  the  district  to 
aonyene  a  meeting  of  the  inhabitants  to  elect  a  churchwarden,  the  return  alleging  that 
the  incumbent  and  the  pew  renters  had  the  privilege  of  electing  tae  ehurchwudens, 
and  that  stats.  6  &  7  Viei.  e.  37.  «.  15.  and  19  &  20  Vwt.  o,  104.  s,  14.  were  inapplicable : 
Held,  that  the  return  was  good.  That  the  authority  contemplated  by  stat  19  &  20  Vict, 
c.  104.  s,  14.  was  not  a  revocable  license  by  the  Bishop,  but  an  authority  under  an  order 
of  the  Commissioners  under  sect  11  of  that  Act;  and  that  therefore  the  district  was  not 
brought  witliin  the  operation  of  stat  19  &  20  Vict.  e.  104.  t,  14. 

ScmhU,  that  otat  6  &  7  Vict,  c,  37.  s.  15.  is  inapplicable  to  the  ca<«e  of  a  district  con- 
stituted, not  under  that  Act,  but  under  stat.  1  &  2  ^.  4.  c.  38.,  with  a  license  by  the 
Bishop  under  stat.  6  &  7  fK.  4.  0. 85. 
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1861.       known  by  the  name  of  Chriitehttreh  (the  site  whereof 

The  Qucn  ^^^  ^^°  ^^J  conveyed  to  our  Commissionera  for 
-pj^j^^j  building  new  churches)  was  erected  within  the  said 
parish  under  and  by  virtue  of  the  provisions  contained 
in  Stat.  1  &  2  fF.  ^  e.  S6.,  entitled  ^  An  Act  to 
amend  and  render  more  efiectnal  an  Act  passed  in  the 
7th  and  8th  years  of  the  reign  of.  his  late  Majeetyt 
entitled  *  An  Act  to  amend  the  Acts  for  building  and 
promoting  the  building  of  additional  churches  in  popu- 
lous parishes/ "  and  which  said  additional  church  vraa 
afterwards  (that  is  to  say  on  or  about  23rd  •/vn^ 
ISSQy)  duly  consecrated  by  Charles  Riekard,  Lord 
Bbhop  of  fVincheiter^  for  the  performance  of  divine 
service  according  to  the  rites  of  the  said  United  Church 
of  England  and  Ireland,  the  same  having  been  thereto- 
fore endowed  with  a  sum  of  1000/.  secured  upon  money 
in  the  funds,  in  addition  to  the  pew  rents  and  profita 
intended  to  be  taken  and  to  arise  from  the  same  churcnt 
and  a  fund  having  also  been  provided  for  the  repairs  of 
the  said  church  to  the  amount  and  in  the  manner 
required  by  the  said  statute,  and  one  third  at  least  of 
the  sittings  in  the  said  church  having  been  also  set  apart 
and  appropriated  as  free  sittings,  according  to  the  said 
statute;  And  whereas  afterwards  (that  is  to  say  on  7th 
Aprils  1840,}  the  said  Lord  Bishop  of  Winchester^  under 
and  by  virtue  of  the  said  statute,  by  a  certain  indenture 
by  him  duly  executed  under  his  hand  and  seal,  assigned 
a  separate  and  distinct  district  to  the  sud  church  called 
Christchurchf  and  caused  a  description  of  the  boun- 
daries  of  the  said  district  so  assigned  to  be  registered  in 
the  episcopal  registry  of  his  diocese,  such  district  then 
forming  part  of  the  said  parish  of  Saini  Mary,  Rather- 
hithe;  and  in  and  by  the  said  indenture  or  deed  poll  the 
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nid  Bishop»  under  and  by  yirtue  of  stat.  6  &  7  ^.  4.  1861. 
e.  BS.f  entitled  ''An  Act  for  Marriages  in  England/*  and  TheQuEiv 
with  the  oonaent  of  the  patrons  and  of  the  rector  or  pJlV^, 
incumbent  of  the  said  church  or  rectory  of  the  said 
pariah  of  SahU  Mary,  jBoiherldihe,  then  duly  testified 
under  their  respective  hands  and  seals,  granted  his 
license  and  authority  for  the  publication  of  banns  of 
matrimony  and  the  solemnization  of  marriages  in  the 
said  church  called  Ckristchureh,  by  the  minister  or  in- 
cumbent thereof  for  the  time  being,  of  persons  residing 
within  the  district  so  assigned  to  the  same  church  as 
aforesaid;  and  he  also,  and  with  the  like  consenti 
ordered  and  directed  that  all  such  accustomed  fees,  dues 
and  other  emoluments  as  would  have  been  otherwise 
paid  or  payable  for  or  in  respect  of  such  banns  and 
marriages  to  the  said  rector  or  incumbent  of  the  said 
rectoxy  and  church  of  Saint  Mary,  Rotherhiike,  aforesaid^ 
afaould  thenceforth  be  pud  and  payable  to  the  minister 
or  incumbent  of  the  said  church  called  Chrittchurch; 
and  the  said  Bishop  also  then  caused  his  said  order  and 
direction  as  to  the  several  offices  to  be  performed  in  the 
said  church  called  Christehureh  as  aforesaid,  to  be  regis- 
tered in  the  said  episcopal  registiy  of  his  said  diocese} 
And  whereas,  by  a  certain  indenture  bearing  date  6th 
April,  1840,  and  then  made  by  and  between  the  Re« 
verend  Edward  BUek,  clerk,  then  being  the  rector  or 
incumbent  of  the  said  rectory  or  church  of  Sabui  Maty, 
RatherhOhe,  of  the  first  part,  the  said  Lord  Bishop  ol 
WineheUer  of  the  second  part,  the  Master,  fellows  and 
scholars  of  Clare  HaU,  in  the  University  of  Cambridge, 
the.  patrons  of  the  said  rectory  or  church  of  Saint  Mary, 
Baiherhithe,  of  the  third  part,  and  the  Reverend  John 
Saundere,  then  being  the  minister  and  incumbent  of  the 
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1861.  said  church  called  Chriiiehurdi,  of  the  foarth  part,  and 
The  Qunv  duly  executed  by  the  said  parties  respectiTely,  under 
Pkrrt  ^^^^'  respective  hands  and  seab^  reciting,  amongst  other 
things,  that  the  said  church  called  ChrUtchureh  had  been 
so  erected,  and  that  a  district  had  been  so  assigned  to  it 
as  aforesaid,  but  that  the  same  church  was  not  intended 
to  become,  under  or  by  Tirtue  of  stat.  58  O.  3.  c.  45.« 
passed  for  building  and  promoting  the  building  of  addi- 
tional churches  in  populous  parishes,  the  parish  church 
of  a  district  parish,  the  said  Edward  Blich,  under  and  by 
▼irtue  of  the  said  staU  1  &  2  W.4.  e.  38.  aforesidd,  and 
by  virtue  of  any  other  statutes,  or  of  any  other  powers 
by  which  it  was  competent  for  him  so  to  do,  and  with 
the  consent  of  the  said  Bishop,  and  of  the  said  Master, 
fellows  and  scholars  of  Clare  Hatty  respectively,  granted 
and  declared  that  one  equal  fourth  part  of  all  such 
Easter  offerings  and  oblations  as  should  from  time  to 
time  become  due  or  payable,  or  but  for  the  same  inden- 
ture would  become  due  or  payable,  to  or  for  the  benefit 
of  the  rector  or  incumbent  of  the  said  rectory  or  church 
oi  Saint  Mary,  Rotherhithe^  and  also  that  all  fees,  dues 
and  emoluments  for  or  in  respect  of  the  churchings, 
baptisms,  marriages  and  burials,  as  had  been  there- 
tofore due  to  or  received  by  the  said  Edward  Blidi, 
as  such  rector  or  incumbent  as  aforesaid,  and  as 
should  from  time  to  time  thereafter  become  due  or 
payable  from  or  by  any  person  or  persons  whomso- 
ever, for  or  in  respect  of  any  services,  ceremonials, 
or  duties,  performed  in  the  said  church  called  Chrisi- 
church,  or  in  any  burial  ground  belonging  thereto, 
should  be  for  ever  thereafter  annexed  to  the  sMd 
church  called  ChrUtchureh^  and  should  from  time  to 
time  thereafter  be  receivable  and  received  by  or  on 
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behalf  of  and  for  the  sole  and  exclosWe  use  and  benefit  186I. 
of  the  minister  and  incnmbent  for  the  time  being  of  the  The  Quini 
same  charch;  and  the  said  fees,  does,  offerings  and  pj^^, 
emolaments  respectively,  were  bj  the  said  Bishop,  in  and 
by  the  said  indenture,  duly  assigned  to  the  said  minister 
and  incnmbent  of  the  said  church  called  Christchurch, 
who,  under  and  by  virtue  of  the  said  indenture  and  of 
the  statute  aforesaid,  then  became  and  was  entitled  to 
the  cmme  for  bis  own  sole  and  exclusive  use  and  benefit, 
without  any  reservation  thereout;  and  every  such  min- 
ister and  incumbent  bath  ever  since  been  and  is  thereby 
so  entitled  to  the  same;  which  said  indenture  was  duly 
registered  in  the  episcopal  registry  of  the  said  Bishop ; 
And  whereas,  by  means  of  the  several  premises  aforesaid, 
the  said  church  called  Christchurch^  before  and  at  the 
time  of  the  passing  of  the  Act  of  Parliament  made  and 
passed  in  the  Parliament  holden  in  the  1 9th  and  20th 
years  of  our  reign  (a),  entitled  **  An  Act  to  extend  the 
provisions  of  an  Act  of  the  6th  and  7th  years  of  Her 
Majesty,  for  making  better  provision  for  the  spiritual 
care  of  populous  parishes,  and  further  to  provide  for  the 
formation  and  endowment  of  separate  and  distinct 
parishes,"  had  become  and  was,  within  the  meaning  of 
the  said  Act,  a  consecrated  church  to  which  a  district 
belonged,  and  wherein  banns  of  matrimony  and  the 
solemnization  of  marriages,  churchings  and  baptisms, 
according  to  the  laws  and  canons  in  force  in  this  realm, 
were  authorized  to  be  published  and  performed,  (the 
district  aforesaid  not  being  at  the  time  of  the  passing  of 
the  said  Act  a  separate  and  distinct  parish  for  ecclesias- 
tical purposes),  and  the  incumbent  of  which  was  by  such 

(a)  Sut.  19  &  20  Viet,  c.  104. 
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1861.       authority  entitled  for  bis  own  benefit  to  tbe  entire  fees 
Th6  QuBM    arising  from  tbe  .performance  of  aoch  oflBces,  witboat  any 
Pbut.      reservation  thereout,  whereby  and  by  means  of  tbe  said 
last  mentioned  Act  of  Parliament,  immediately  after  tbe 
passing  thereof,  the  said  district  became  and  was  and 
now  is  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th  section  of 
tbe  statute  made  in  tbe  Parliament  bolden  in  tbe  6di 
and  7th  years  of  our  reign  (a),  entitled  ''An  Act  to 
make  better  provision  for  the  spiritual  care  of  populods 
parisbes,**  and  the  said  church  called  Chrittehtirdi,  being 
the  church  of  tbe  said  district,  then  became  and  was 
and  now  is  the  church  of  such  parish ;  And  whereas  all 
and  singular  the  provbions  of  the  said  last  mentioned 
statute,  as  then  amended,  relative  to  new  parishes  upon 
their  becoming  such,  and  to  the  matters  and  things  con- 
sequent thereon,  became  and  were  and  now  are,  under 
and  by  virtue  of  the  said  Act  Of  Parliament  of  tbe  19tk 
and  20th  years  of  our  reign,  extended  and  made  appli- 
cable to  the  said  new  parish  of  Chrittehyreh,  and  by 
reason  thereof  two  fit  and  proper  persons  duly  qualified 
in  that  behalf,  as  required  by  tbe  said  statute  so  mad6 
in  the  Parliament  bolden  in  the  iSthand  7th  years  of  our 
reign,  ought  in  every  year  to  be  chosen  churchwardens 
of  the  same  parish,  one  being  chosen  by  the  minister 
and  incumbent  of  the  same  parish,  and  the  other  by  the 
inhabitants  residing  therein,  and  having  a  nmilar  quali- 
fication to  that  which  would  entitle  inhabitants  to  vote 
at  the  election  of  churchwardens  for  tbe  said  parish  of 
SL  Maiy,  RotherhtSuy  and  such  election  ought  to  take 
place  at  tbe  usual  period  of  appointing  parish  officers  at 

(a)  8tiit6  4(7rtc<.c.97. 
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a  meeting  summotied  in  snch  manner  as  the  minister  1351. 
and  iQcnmbent  of  the  said  parish  of  Chriitchureh  shall  t^^  Qvbss 
direct ;  And  whereas  we  have  been  given  to  underatand  pji^r. 
and  be  informed  in  our  Court  before  us,  that,  although 
one  churchwarden  for  the  said  parish  of  Christchurch, 
RoiherkUhe^  has  been  duly  chosen  by  you  the  said 
Frederick  Perry ,  t)eing  the  minister  and  incumbent ,  of 
the  same  parish  as  aforesaid,  nevertheless  no  other 
churchwarden  for  the  same  parish  has  been  chosen  by 
the  inhabitants  residing  therein,  and  having  the  quali- 
fication aforesaid,  and  that  no  meeting  of  such  inhabit- 
ants, for  the  purpose  of  choosing  such  churchwarden,  has 
been  duly  summoned  by  you  the  said  Frederick  Perry^ 
as  such  minister  and  incumbent  as  aforesaid,  according 
to  the  said .  statutes,  but  that  on  the  contrary  thereof 
you,  the  said  Frederick  Terry ^  though  requested,  as  such 
minister  and  incumbent  as  aforesaid,  by  divers  of  the 
said  inhabitants  to  convene  and  hold  such  a  meeting  of 
the  said  inhabitants  so  qualified  to  vote  as  aforesaid,  for 
the  purpose  of  choosing  such  other  churchwarden  ac- 
cording to  the  said  statutes  in  that  behalf,  have  wholly 
neglected  and  refused,  aAd  still  do  neglect  and  refuse, 
so  to  do,  whereby  the  said  parish  of  Chrieichurehf 
Rofherhiihe^  has  been  and  is  wrongfully  deprived  of  the 
benefit  of  having  such  other  churchwarden,  and  the  in- 
habitants of  the  said  parish  have  been  and  are  prevented 
from  choosing  a  fit  and  proper  person  to  fill  the  said 
(^ce  of  churchwarden,  although  the  osoal  period  of  ap- 
pointing parish  ofiiceri,  and  the  proper  time  for  so 
choosing  such  a  person  as  aforesaid  to  fiU  the  said  office 
of  churchwarden,  has  long  mnce  elapsed ;  in  contempt 
of  us,  and  to  the  great  prejudice  and  injury  of  the  said 
parish,  and  of  the  said  inhabitants  thereof,  as  we  have 
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1861.  been  informed  from  complaint  made  to  ns ;  We,  there- 
TheQuEKH  fore,  being  willing  that  a  fit  and  speedy  remedy  be 
PuBT.  applied  in  this  respect,  as  it  is  reasonable,  dp  command 
you,  the  said  Frederick  Perry,  being  such  minister  and 
incumbent  as  aforesaid,  firmly  enjoining  you  that,  im- 
mediately after  the  receipt  of  this  our  writ,  yon  do  con- 
vene and  hold  a  proper  meeting  of  the  inhabitants  of 
the  said  parish  of  Chrhtchurch,  Botherhiihe,  duly  qualified 
according  to  law  as  aforesaid  to  vote  at  the  election  of 
churchwardens  for  the  said  parish,  for  the  purpose  of 
electing  a  fit  and  proper  person  to  serve  the  oflBce  of 
churchwarden  for  the  said  parish  of  Chrisichurch, 
Rotherhiihe,  for  the  current  year  or  such  part  thereof  as 
may  remain  unexpired,  so  that  such  person  may  be 
then  and  there  duly  elected  to  serve  the  said  office, 
according  to  the  laws  and  statutes  in  that  behalf  made 
and  provided,  or  that  you  shew  us  cause  to  the  contrary 
thereo£" 

Return.  That  the  said  church  called  Christchureh 
had  not,  at  the  time  of  the  passing  of  the  said  Act  of 
Parliament  made  and  passed  in  the  Parliament  holden 
in  the  19th  and  20th  years  of  the  reign  of  our  said  lady 
the  Queen,  in  the  said  writ  mentioned,  become,  nor  was 
it  within  the  meaning  of  the  said  Act,  a  consecrated 
church  to  which  a  district  belonged,  and  wherein  banns 
of  matrimony  and  the  solemnisation  of  marriages, 
churchings  and  baptisms  according  to  the  laws  and 
canons  in  force  in  this  realm,  were  authorized  to  be 
published  and  performed,  or  the  incumbent  of  which 
was  by  such  authority  entitled  for  his  own  benefit  to 
the  entire  fees  arising  from  the  performance  of  such 
offices  without  any  reservation  thereout ;  And  further, 
that  the  said  district  did  not,  by  means  of  the  said  last 
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mentioned  Act  of  Parliament,  become,  nor  was  nor  is  it        1861. 
by  means  of  the  said  Act  of  Parliament,  a  separate  and     The  Quiu 
distinct  parish  for  ecclesiastical  purposes,  such  as  is  con-       pbut. 
templated  in  the  15th  section  of  the  statute  made  in  the 
Parliament  holden  in  the  6tb  and  7th  years  of  the  reign 
of  onr  said  Lady  the  Queen  in  the  said  writ  mentioued. 
And  further  that,  before  and  at  the  time  of  the  passing 
of  the  said  Act  of  Parliament  made  in  the  Parliament 
holden  in  the  19th  and  20th  years  of  the  reign  of  our 
said  lady  the  Queen,  the  said  district  of  Chrtsichurch 
had  and  enjoyed,  and  now  has  and  enjoys,  the  special 
right,  privilege  and  liability,  that  the  churchwardens  for 
the  church  or  chapel  of  Chrutchureh  should  and  shall, 
at  the  usual  period  of  appointing  parish  officers  in  every 
year,  be  chosen,  one  by  the  incumbent  of  the  said  church 
or  chapel  for  the  time  being,  and  the  other  by  the  ren- 
ters of  pews  in  such  church  or  chapel :    and  that  such 
special  right,  privilege  and  liability  was  not,  nor  is  the 
same,  taken  away,  altered,  or  in  anywise  affected  by  the 
said  last  mentioned  Act,  but  still  exists  in  full  force  and 
eflfect :  and  that  on  12th  Aprils  1860,  being  the  usual 
period  of  appointing  parish  officers,  two  churchwardens 
were  duly  chosen  in  such  manner  as  aforesaid,  one  by 
me  the  said  Frederick  Perry^  and  the  other  by  the  pew 
rentens  of  the  said  church  or  chapel  of  Chriitehurch,  to 
act  as  charchwardens  for  the  same  for  the  then  current 
year,  which  is  not  yet  elapsed ;  and  that  they  have  since 
then  acted  and  now  act  as  such  churchwardens  as  afore- 
said under  such  special  right,  privilege  and  liability  as 
aforesaid. 

Demurrer.    Joinder  in  demurrer. 

Bad^ley,  in  support  of  the  demurrer.    The  return  is 
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1861.  badL  The  question  turns  upon  stot  19  &  20  Viet. 
TheQuBwr"  ^*  ^^*  '•  ^^'^  ^^^'^  enacts  that  "  Wheresoever  or  as 

PnuiT  ^^^^  ^  banns  of  matrimony  and  the  solemnization  of 
marriages,  churchings  and  baptisms  according  to  the 
laws  and  canons  in  force  in  this  realm  are  authorised  to 
be  publtdied  and  performed  in  any  consecrated  church 
or  chapel  to  which  a  district  shall  belong^  such  district 
not  being  at  the  time  of  the  passing  of  this  Act  a 
separate  and  distinct  parish  for  ecclesiastical  purposes, 
and  the  incumbent  of  which  is  by  such  authority  entitled 
for  his  own  benefit  to.  the  entire  fees  arising  from  the 
performance  of  such  offices  without  any  reservation 
thereout,  such  district  or  place  shall  become  and  be  a 
separate  and  disdnct  parish  for  ecclesiastical  porpoees, 
auch  as  is  oontemplated  in  the  15th  section  of  staC 

6  &  7  Vict  c.  37.,  '^and  the  church  or  chapel  of  such 
district  shall  be  the  church  of  such  parish,  and  aU  and 
singular  the  provirions  oV*  stats,  %  kl  Viet  e.  37.  and 

7  &  8  Viet.  c.  94.,  <<  (as  amended  by  this  Act)  relative 
to  new  parishes,  upon  their  becoming  such,  and  to  the. 
matters  and  things  consequent  thereon,  shall  extend 
and  apply  to  the  said  parish  and  church  as  fully  and 
efife^ually  as  if  the  same  had  become  a  new  parish 
under  the  provisions  of  the  sud  last  mentioned  Acts.* 
The  16th  section  of  stat  6  &  7  VieL  e.  37.,  therein 
referred  to,  enacts  that,  upon  any  church  or  chapel 
being  consecrated  as  the  church  or  chapel  of  a  district, 
''such  district  shalli  from  and  after  the  consecration  of 
auch  church  or  chapel,  be  and  be  deemed  to  be  a  new 
parish  for  ecclesiastical  purposes.''  And  the  17th  sec- 
tion of  the  same  statute  enacts,  <'  That  in  eveiy  such 
case  of  a  district  so  becoming  a  new  parish  two  fit  and 
proper  persons'*  **  shair  ''be  chosen  churchwardens  for 
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such  new  piurish,  one  being  cboaen  by  the  perpetual  1961. 
curate  thereof,  and  the  other  by  the  inhabitants  residing  xheQasni 
therein,  and  having  a  similar  qualification  to  that  which  -p^^ 
would  entitle  inhabitants  to  vote  at  the  election  of 
churchwardens  for  the  principal  parish."  Regard  being 
had  to  these  enactments  it  is  evident  that  so  soon  as  a 
district  church  or  chapel  becomes  subject  to  the  ope* 
ration  of  sut  19  &  20  Viet  e.  104.  «.  14.,  church- 
wardens for  the  district  must  be  elected  bj  the  persons 
pointed  out  by  stat  6  &  7  Vict.  e.  37.  «.  17. ;  which  last 
enactment  is  but  in  aflBrmance  of  the  common  law,  by 
which,  when  a  district  or  place  becomes  a  separate 
parish,  all  the  common  law  rights  attaching  to  the  parish- 
ioners at  large  attach,  so  far  as  the  district  or  place  is 
concerned,  to  its  inhabitants.  The  two  statutes  must 
be  read  together;  and  indeed  in  many  respects  they 
supplement  each  other :  for  instance,  stat  19  &  20  VieL 
e.  J104.,  though  in  sect.  9  it  provides  for  the  appointment 
of  parish  clerks  and  sextons,  is  silent  as  to  the  election 
of  churchwardens ;  whereas  stat  6  &  7  Fict  c.  37*  is 
silent  and  operative,  respectively,  in  the  contrary  di- 
rection. The  question,  therefore,  is  reduced  to  thi^ 
whether  the  district  of  Chriitchurch,  Raiherhithe,  has 
become  subject  to  the  operation  of  stat.  19  &  20  Vici» 
e.  104.  «*  14.  And  that  it  has  so  become  appears  from 
the  facts  that  the  Bishop  of  the  diocese  has  granted  his 
license  and  authority  for  the  publication  of  banns  of 
matrimony  and  the  solemnization  of  marriages  in  the 
church  of  the  district,  and  that  the  incumbent  is  entitled 
for  his  own  benefit  to  the  entire  fees  therefrom.  It 
follows  that  the  privilege  alleged  in  the  return,  for  one 
of  the  cuorchwardens  to  be  elected  by  the  renters  of 
pewi^  instead  of  by  the  inhabitants,  cannot  be  supported. 
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1861.  being  directly  opposed  to  the  provisions  of  stat.  6  &  7 
The  QuiEN  Vict  c.  37.  «.  17.  The  other  side  may  rely  upon  stat. 
FiBJiT.  1  &  2  ^.  4.  e.  38.  i.  16.,  which  enacts  <<  That  two  fit 
and  proper  persons  shall  be  appointed  to  act  as  church- 
wardens for  every  church  or  chapel  bailt  or  appro- 
priated under  the  provisions  of  this  Act,  at  the  usual 
period  of  appointing  parish  officers  in  every  year,  and 
shall  be  chosen,  one  by  the  incumbent  of  the  church  or 
chapel  for  the  time  being,  and  the  other  by  the  renters 
of  pews  in  such  church  or  chapeL**  That  Act,  however, 
ceases  to  have  any  application  when  a  district  becomes 
a  separate  and  distinct  parish  under  the  provisions  of 
the  later  statutes.  Churchwardens  elected  by  pew- 
renters  would  not  have  the  full  powers  of  parish  church- 
wardens, chosen  by  the  parishioners  at  large  (a). 

Dr.  PhilUmare,  contrf^  was  directed  by  the  Court  to 
confine  his  argument  to  the  meaning  of  the  word 
<' authorized"  in  stat  19  &  20  Vict.  e.  104.  t.  14. 

The  publication  of  banns  and  the  solemnization  of 
marriages,  &c.,  in  the  church  of  the  district  of  Christchurch, 
have  not  been  authorized  within  the  meaning  of  that  sec- 
tion. No  doubt,  as  stated  on  the  other  side,  stats.  6  &  7 
Vict  c.  37.  and  19  &  20  Vict  c.  104.  are  in  many  respects 
to  be  read  together.  Now  stat  6  &  7  Vict  c.  37.  enacts, 
by  sect.  9,  **  That  if  at  any  time  it  shall  be  made  to 
appear  to  the"  **  Ecclesiastical  Commissioners  for  JEnff- 
land,  that  it  would  promote  the  interests  of  religion  that 
any  part  or  parts  of  any"  *'  parish  or  parishes,  chapelry 
or  chapelries,  district  or  districts,  or  any  extra-parochial 
place  or  places,  or  any  part  or  parts  thereof,  should  be 

(a)  He  made  come  fiirther  point*  which,  as  they  are  not  notioed  in 
the  judgment,  are  here  omitted. 
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constituted  a  separate  district  for  spiritual  purposes,  it  1861. 
shall  be  lawful,  by  the  authority  aforesaid,  with  the  The  Qqsi^^  . 
consent  of  the  Bishop  of  the  diocese  under  his  hand  and  pmr* 
seal,  to  set  out  by  metes  and  bounds,  and  constitute  a 
separate  district  accordingly  f  and  that  every  scheme 
for  constituting  any  such  district  shall  be  laid  before 
Her  Majesty  in  council ;  and  the  order  of  council  ratify- 
ing such  scheme  is,  by  sect.  10,  to  be  registered  by  the 
registrar  of  the  diocese.  By  **  the  authority  aforesaid/ 
in  sect.  9,  must  therefore  be  meant  the  authority  of  the 
Ecclesiastical  Commissioners,  ratified  by  an  order  in 
council.  Then  stat  19  &  20  Vict.  e.  104. «.  1 1.  enacts  that 
^  From  and  after  the  commencement  oP  that  '^  Act,  the 
Commissioners  may,  if  they  shall  think  fit,  upon  appli- 
cation of  the  incumbent  of  any  church  or  chapel  to 
which  a  district  shall  belong,  with  the  consent  in  writ- 
ing of  the  Bishop  of  the  diocese,  make  an  order,  under 
their  common  seal,  authorizing  the  publication  of  banns 
of  matrimony  and  the  solemnization  therein  of  marriages, 
baptisms,  churcbings,  and  burials,  according  to  the  laws 
and  canons  now  in  force  in  this  realm ;  and  all  the  fees 
payable  for  the  performance  of  such  offices,  as  well  as 
all  the  mortuary  and  other  ecclesiastical  fees,  dues,  obla- 
tions, or  ofiierings  arising  within  the  limits  of  such 
district,  shall  be  payable  and  be  paid  to  the  incumbent 
of  such  district."  The  authorization,  therefore,  of  the 
publication  of  banns  and  the  performance  of  marriages 
&c.,  mentioned  in  sect.  14  of  that  Act,  must  mean  an 
authorization  by  order  of  the  Commissioners  under 
sect.  11;  and  can  have  no  reference  to  an  authoriza- 
tion by  license  of  the  Bishop  of  the  diocese,  granted 
under  The  Marriage  Act,  6  &  7  fV.  4.  c.  85.,  sect. 
VOL.  m.  2  n  s.  &  i. 
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1861.  26,  which  license  is  limited  to  the  solemnization  of 
The  Qvm  marriages,  and  may,  by  sect.  32,  be  revoked  at  any  time 
PsuT.  ^y  vi^ii^g  under  the  hand  and  seal  of  the  Bishop,  with 
the  consent  in  writing  of  the  Archbishop  of  the  pro- 
▼ince.  If  such  a  license  satisfies  the  requirements  of 
Stat.  19  &  20  Vict.  c.  104.  $.  14.,  a  district  may  one 
day  be  a  separate  parish  and  the  next,  by  reason  of 
a  revocation  of  the  license,  cease  to  be  so:  whereas, 
if  an  order  of  the  Ecclesiastical  Commissioners  is  ren- 
dered necessary  by  that  section,  no  such  anomaly  can 
result:  such  an  order,  once  made,  being  irrevocable. 

Cut.  ado.  vulL 

WiGHTMAN  J.  now  delivered  the  judgoient  of  the 
Court  (a> 

We  are  of  opinion  that  the  defendant  is  entitled  to 
our  judgment  upon  this  demurrer.  It  is  clear  that, 
unless  the  district  of  Christchurch  has  become  a  separate 
and  distinct  parish  for  ecclesiastical  purposes,  by  virtue 
of  the  provisions  of  stat.  19  &  20  Viet  c.  104.,  the 
mandamus  cannot  be  supported.  And  we  think  that 
the  district  of  Chrutchurch  had  not,  at  the  time  of 
passing  that  Act,  the  requirements  necessary  to  convert 
it  into  a  parish  of  itself,  by  virtue  of  that  statute.  The 
new  church  called  Chrutchurch  was  built  and  endowed, 
and  had  a  district  assigned  to  it  and  a  fund  provided  for 
the  repairs  of  the  church,  in  the  years  1839  and  1840, 
under  the  provisions  of  stat.  1  &  2  AT.  4.  c.  38.;  and,  in 
1840,  the  Bishop,  under  the  provisions  of  stat  6  &  7  /F14. 
c.  85.,  granted  his  license  and  authority  fbrthe  publication 

(a)  C^oetehum  C.  J.,  Wightman,  HtU  and  Blocklmtn  Jt. 


XXIV.  VICTORIA.  655 

of  banns  and  aolemDizaiion  of  marriages  in  thenewchurch       1861. 

called  CkriMtehwrehf  and  for  taking  the  same  fees  in    The  Qubbx 

respect  thereof  as  were  taken  in  the  mother  charch  bj       pj[',^ 

the  minister  or  incumbent  thereof  for  the  time  being;  to 

which  the  fees  for  charchings,  baptisms  and  burials  were 

afterwards  added.    The  Bishop's  license  may  however, 

as   expressly  enacted  by  the  32nd  section  of  the  last 

mentioned  Act,  be  revoked  by  the  Bishop  with  consent 

of  the  Archbishop;  and,  by  the  proviso  at  the  end  of 

the  26th  section  of  the  same  Act,  marriages  could  only 

be  solemnized  in  the  new  district  church  until  the 

license  should  be  revoked.     By  the  16th  section  of  stat. 

1  &  2  IF.  4.  c.  38.,  under  which  the  new  dbtrict  church 

called  Christchureh  was  built  and  endowed,  two  church* 

wardens  are  to  be  chosen,  one  by  the  incumbent  of  the 

new  chiurch,  the  other  by  the  renters  of  pews  in  the 

church.  The  church  and  district  of  Christchureh  having 

been  thus  created  under  the  provisions  of  stat.  1  &  2 

fF.  4.  c.  38.,  and  publication  of  banns  and  solemni-^ 

zation  of  marriages  having  been  authorised    by  the 

Bishop  under  sUt  6  &  7    7F.   4.   c.  85.,  as  before 

mentioned,   things  remained   in  the  same  state,  the 

renters  of  pews  choosing  one  of  the  churchwardens,  until 

the  present  question  was  raised,  and  it  was  said  that, 

immediately  after  the  passing  of  stat.  19  &  20  FicL 

c.  104.,  the  district  of  Christchureh  became  a  separate 

and  distinct  parish  by  the  force  and  operation  of  stat. 

19  &  20  Vict.  c.  104.  s.  14.,  by  which  it  is  enacted 

that  **  wheresoever  or  as  soon  as  banns  of  matrimony 

and  the  solemnization  of  marriages,  churchings,  and 

baptisms  according  to  the  law  and  canons  in  force  in 

this  realm  are  authorized  to  be  published  and  performed 

2  n  2 


656  HILARY  VACATION, 

1861.  in  any  consecrated  church  or  chapel  to  which  a  district 
The  QvBiH  shall  belong,  such  district  not  being  at  the  time  of  the 
PssBT.  passing  of  this  Act  a  separate  and  distinct  parish  for 
ecclesiastical  purposes,  and  the  incumbent  of  which  is 
bj  such  authority  entitled  for  his  own  benefit  to  the 
entire  fees  arising  from  the  performance  of  such  oflSces 
without  any  reservation  thereout,  such  district  or  place 
shall  become  and  be  a  separate  and  distinct  parish  for 
ecclesiastical  purposes,  such  as  is  contemplated  in  the  i5th 
section  of"  stat.  6  &  7  VicL  c.  37. ;  **  and  air  ** the  provi- 
sions of"  that  Act ''  relative  to  new  parishes,  upon  their 
becoming  such,"  '^  shall"  **  apply  to  the  said  parish"  **9M 
if  it  **bad  become  a  new  parish  under"  stat.  6  &  7 
Vict  c.  37.  By  the  17th  section  of  the  last  mentioned 
Act  one  of  the  churchwardens  of  the  new  parish  is  to 
be  elected  by  the  incumbent  and  the  other  by  the 
inhabitants.  It  was  said  for  the  prosecution  that,  the 
Bishop  having  authorized  the  publication  of  banns  and 
the  solemnization  of  matrimony  in  the  new  church 
called  Christchurehy  the  condition  required  by  the  14th 
section  of  stat.  19  &  20  Vict  e.  104.  was  fulfilled,  and 
that  the  district  became  a  distinct  parish  immediately 
upon  the  passing  of  that  Act  We  are  however  of 
opinion  that  the  authority  contemplated  and  intended 
by  that  section  of  the  Act  was  not  a  revocable  license 
by  the  Bishop,  but  an  authority  under  an  order  of  the 
Commissioners  under  the  11th  section  of  the  Act,  which 
expressly  empowers  the  Commissioners,  if  they  think  fit, 
to  authorize  the  publication  of  banns  and  solemnization 
of  matrimony  and  baptisms,  churchings  and  burials ;  and 
all  the  fees  payable  for  such  oflSces  to  be  paid  to  the  in- 
cumbent of  the  district.     This  authority,  if  it  had  been 
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granted  by  the  order  of  the  Cammissionersi  would  be  of  1861. 
a  permanent  and  irrevocable  character;  but  it  has  not  The  Qubbh 
been  grantedi  and  we  are  of  opinion  that  the  revocable  puky 
authority  or  license  of  the  Bishop  is  not  enough  to  bring 
this  district  within  the  14th  section  of  stat.  19  &  20 
Vict.  c.  104.  We  may  observe  that  the  15th  section  of 
Stat.  6  &  7  Vict.  c.  37.  does  not  appear  to  us  to  be 
applicable  to  this  case  of  a  district  not  constituted  under 
that  Act  but  under  stat.  I  &  2  fF.  4.  c.  38.,  with  a 
license  b;  the  Bishop  under  stat.  6  &  7  fF.4.c.  85.  Upon 
the  ground^  therefore,  that  the  new  church  called  Christ- 
church  was  not  one  in  which  banns  of  matrimony  and 
the  solemnization  of  marriages,  churchings  and  baptisms 
were  authorized  to  be  published  and  performed,  within 
the  meaning  of  the  14th  section  of  stat  19  &  20  Vict 
c.  104.^  we  think  that  the  mandamus  cannot  be  main- 
tained, and  that  the  defendant  is  entitled  to  succeed 
upon  this  demurrer.  Another  point  arose,  upon  the 
effect  to  be  given  to  the  29th  section  of  the  Act,  upon 
which  we  do  not  think  it  necessary  to  give  any  opinion, 
as  upon  the  other  ground  we  think  that  there  should  be 
judgment  for  the  defendant. 

Judgment  for  the  defendant,  with  costs. 
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The  Queen  against  Leatham. 


The  Conupt     ^HIS  was  an  inforraation  filed  by  the  Attorney  General 
^le^^Act,  against  the  derendaot:  charging  him,  in  the  first 

e^7  «^r^*    count,  with  having,  on  26th  April,  1859,  he  being  then 

requires  all       g  candidate  at  the  election  for  a  member  of  Parliament 
pemons  sum- 
moned to  glTo   for  the  borough  of  Wakefield,  advanced  to  one  Thomas 
eruleDoe 

before  Com-  Field  Gilbert  2000/.,  with  intent  that  it  should  be  ex- 
appointed  to  pended  in  bribery  at  the  said  election,  against  The 
iSch^ti^  Corrupt  Practices  Prevention  Act,  1854,  17  &  18  Fiet. 
a>m^i^L  ^-  ^^^-  '•  2  (5).  There  were  other  counU  charging  the 
defendant  with  separate  and  distinct  acts  of  bribery. 

Plea.    Not  guilty. 

At  the  trial,   before   Martin   B., 


and  answer 

all  questions 

put  by  them, 

and  produce 

all  hooks  and 

documents 

l)earingon 

the  inquinr. 

"Provided 

always,  that 

no  statement 

made  by  any 

person  in 

answer  to 

any  question 

put  by  such 

CommisBioner 

•hall,  except 

in  cases  of 

indictment 

for  perjury^ 

committed  in 

such  answers, 

be  admissible 

in  evidence  in  any  proceeding,  civil  or  criminal." 

Held  that^  notwithstanding  this  proviso,  a  document  already  in  existence  before  the 
time  at  which  a  witness  is  examined  before  the  Commissioners,  and  referred  to  by  him 
in  the  course  of  that  examination,  is  admissible  in  evidence  against  him  in  subsequent 
proceedings,  other  than  the  specified  indictment  for  peijury,  if  it  be  otherwise  admissible^ 
and  be  proved  by  independent  evidence  aliunde. 

Per  6iU  J.  Assaming  that  such  a  document,  if  communicated  by  the  witness  to  the 
Commissionen  under  compulsion,  is  ptivileffed  from  production  in  the  subsequent  pro- 
ceedings,  independent  seeondaiy  evidence  of  its  contents  is  then  admissible. 


trial,  before  Afartin  B.,  at  the  Yorkshire 
Summer  Assizes,  1860,  it  appeared  that  the  defendant 
was  a  candidate  at  the  election  for  a  member  of  Parlia- 
ment for  the  borough  of  fVakefield,  which  took  place  on 
2nd  Mayi  1859*  The  defendant,  through  Messrs.  Over^ 
end  jf  Gurney^  secretly  forwarded  to  one  Joseph  Wain' 
wrighi,  the  solicitor  employed  by  him  in  the  election,  a 
large  sum  of  money  for  election  purposes.  A  letter, 
dated  5th  August^  1859,  from  the  defendant  to  Wain- 
wriyht,  was  produced  and  tendered  in  evidence  for  the 
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prosecution;  but  objected  to  on  the  part  of  the  defendant,        1861. 
as  being  excluded  from  evidence  by  stat.  15  &  16  Vict    The  Qusu 
c.  57.  ss,  8.  9.  (a).    In  order  to  support  the  objection,      liaiham. 
it  was  shewn  that  Commissioners  had  been  appointed 
nnder  that  Act,  in  AugusU  1869,  to  inquire  into  the 
corrupt  practices  alleged  to  have  taken  place  at  the 
Wak^ld  election ;  and  that  both  the  defendant  and 
Wamwright  had  been  examined  by  them.    The  de- 
fendant, who  was  called  by  the  Commissioners  before 
Wiamwrightf  when  under  examination  was  asked  whether 
he  had  got  the  letter  which  Wainvmght  wrote  to  him 
since  the  petition  against  the  election ;  and  he  answered 
*'  Yes,  at  home ;  it  was  asking  me  to  state  what  sums  I 
considered  him  accountable  for;  I  wrote  them  all  down, 
and  I  sent  them  to  him.**    The  Commissioners  expressed 
a  wish  to  see  this  letter  from  IVainwrigkt  to  the  defendant ; 
and  the  defendant  afterwards  handed  it  to  them.     Wain' 
wrigkl  was  afterwanls  called  before  the  Commissioners ; 
and  after  he  had  been  examined,  but  during  the  pen- 
dency of  the  commission,  he,  in  pursuance  of  a  promise 
made  to  the   Commissioners,  sent  all  the  documents 
which  he  could  find  to.Mr.  Dew,  their  secretary,  amongst 
which  was  the  letter  of  5th  Auyusi,  1859,  from  the 
defendant  to  Wainwright 

The  learned  Judge  admitted  the  letter,  which  was  as. 
follows: — 

<'  Bemswarth  Ball,  I\mUfraeL 
August  5,  1859. 
"Dear  Sir, 

**  In  reply  to  your  inquiry  I  beg  to  hand  you  on  the 
other  nde  the  sums  of  money  which  were  advanced  by 

(a)  "Oorrupt  Practices  at  Eleetions  Act'*    See  these  eeotions  cited 
in  the  argameat 
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1861.       tnyself  and  friends  for  election  purposes.    I  shall  be 
The  Qinrair  ^cry  glad  to  see  my  account  setlled     We  arrived  wtkfelj 

L.ATIUM.     ^^^  ^"  Tuesday. 

I  retnain. 

Tours  truly^ 

«  J.  WainwriglU,  Esq."  •«  W.  H.  Leaiham.^ 

"1859.                                                            £.  M.  it. 

Jan,     8.  To  loan  on  promissory  note        500  0  0 
April    9.  To  loan  per  Overend,  Gurney 

^  Co.       -        -        -        -  1000  0  0 

"    20.  Ditto                     ditto           -    500  0  0 

"    26.  Ditto                     ditto           -  1000  0  0 
May    2.  To  cheque  on  Leatham,  Tew 

if  Co.       -        -        .        -    200  0  0 

*«      7.  Ditto                    ditto           -    600  0  0 
July  26.  To  sums,  per  election  auditor, 
paid     by    Leaiham,    Tew 

Sf  Co.          ....    461  18  8 

£4161  18     8 
July.       To  Mr.  fFyait,  on  account  of 

petition  expenses       -        -    300    0    0 

£4461  18     8." 


The  letter,  from  Wainwrighi  to  the  defendant,  supposed 
to  be  dated  4th  August,  1859,  to  which  the  above  letter 
was  an  answer,  was  then  called  for  by  the  prosecution, 
who  had  given  the  defendant  notice  to  produce  it;  and, 
it  not  being  forthcoming,  the  prosecution,  without  any 
objection  on  the  part  of  the  defendant,  called  Wain- 
wrightf  who  stated  that  the  substance  of  the  letter  was 
that  *'  I  wished  to  know  if  the  defendant  could  tell  me 
what  were  the  amounts  he  charged  me  wiiL** 
The  jury  returned  a  general  verdict  of  Guilty. 
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Sr  FH»mf  Kelly,  in  last  Michaelmoi  Term,  obtained        ]S61. 
a  rule,  calling  on  the  Attorney  General  to  shew  cause    ThoQuBsir 
^by  there  should  not  be  a  new  trial,  on  the  grounds,      Lg^!^:^^^, 
first,  that  there  was  no  evidence  of  a  payment  to  Gilbert^ 
to  support  the  first  count ;  secondly,  that  the  contents 
of  the  letter  from  Wainwrigld  to  the  defendant,  and 
the  defendant's  letter  to  Wainwrigkt  in  answer,  were 
improperly  admitted  in  evidence. 

Sir  W.  AthertM,  Solicitor  General,  now  shewed  cause. 
(He  consented,  in  the  outset,  to  enter  a  Nolle  pro' 
sequi  as  to  the  first  count.)  As  to  the  second  ground 
on  which  the  rnle  was  obtained,  the  learned  Judge  was 
right  in  admitting  the  evidence  objected  to.  First,  the 
letter  of  5th  Auyust,  1859,  fi'om  the  defendant  to  fFain^ 
Wright^  was  per  se  clearly  admissible,  and  there  is 
nothing  in  the  provisions  of  The  Corrupt  Practices  at 
Elections  Act,  15  &  16  VicL  c.  57.,  to  exclude  it  from 
proof.  Sect  8  of  that  statute  enacts  that  '*  It  shall  be 
lawful  for"  the  ^  Commissioners,  by  a  summons"  <<  to 
require  the  attendance  before  them**  "  of  any  persons 
whomsoever  whose  evidence,  in  the  judgment  of  such 
.  Commissioners^*'  <<may  be  material  to  the  subject-matter 
of  the  inquiry  to  be  made  by*[  them,  '*and  to  require  all 
persoDs  to  bring  before  them  such  books,  papers,  deeds, 
and  writings  as  to  such  Commissioners**  **appear  necessaxy 
for  arriving  at  the  truth  of  the  things  to  be  inquired  into 
by  them  under  this  Act;  all  which  persons  shall  attend 
such  Commissioners,  and  shall  answer  all  questions  put 
to  them  by  such  Commissioners  touching  the  matters  to  be 
inquired  into  by  them)  and  shall  produce  all  books, 
papers,  deeds,  and  writings  required  of  them,  and  in  their 
custody  or  under  their  control,  according  to  the  tenor 
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1861.  of  the  summons:  Provided  always,  that  no  statement 
The  QuBwr  ^^^^  ^J  ^^7  pcrson  in  answer  to  any  question  put  by 
j^-^^^  such  Commi»ioner(a)  shall,  except  in  cases  of  indict- 
ment for  perjury  committed  in  such  answers,  be  admisp- 
sible  in  evidence  in  any  proceeding,  civil  or  criminal." 
This  section  excludes  from  evidence,  in  proceedings 
subsequent  to  the  inquiry  before  the  Commissionera^ 
statements,  only,  made  by  a  witness  in  answer  to  the 
Commissioners*  questions:  and  it  is  impossible  to  mun- 
tain  that  the  letter  in  question  was  such  a  statement. 
If  it  be  a  statement  at  all  it  is  not  a  statement  made  in 
answer  to  aquestiota  by  the  CommissionersL  The  letter 
was  not  produced  to  the  Commissioners  during  fFam- 
wriffhfs  examination,  but  sent  to  them  afterwards  by 
him ;  and  the  fact  that  it  was  referred  to  in  the  course 
of  the  Commissioners'  inquiry  cannot  preclude  it  firom 
being  proved  by  independent  evidence  in  a  subsequent 
civil  proceeding.  Secondly,  the  objection  as  to  the 
admissibility  of  evidence  of  the  contents  of  fFainwrighfs 
letter  to  the  defendant  ought  not  to  have  been  open  to 
the  defendant  on  moving  for  the  rule,  as  it  was  not 
taken  at  the  trial ;  and,  if  now  open  to  him,  is  untenable, 
the  letter  being  referred  to  in  the  defendant's  answer  to 
it  of  6th  Juffustf  1869;  to  explain  which  reference,  in 
justice  to  the  defendant,  was  the  sole  object  which  the 
prosecution  had  in  view  in  adducing  the  evidence.  (He 
was  then  stopped  by  the  Court.) 

Sir  Fiizroy  KeUy  and  Quaiii,  contriL  The  policy  of 
the  Legislature  in  passing  stat  15  &  16  Vkt.  e.  67. 
was  to  give  every  facility  for  the  full  disclosure  of  corrupt 

(a)  Bk. 
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practices  committed  at  elections  for  members  of  Parlia*        1861. 
ment,  and  to  protect  persons  making  a  full  disclosure    The  Quim 
from  all  subsequent  liability  in  respect  to  the  matters      lkatham. 
disclosed.    The  power  given  to  the  Commissioners  by 
sect.  8   to  call  before  them  all   persons  whomsoever 
whoee  evidence  they  may  consider  material,  is  very 
large,  and  must  be  taken  in  connection  with  sect.  9, 
which  protects  every  person  who  has  been  engaged  in 
any  corrupt  practice  at  an  election,  and  who  is  examined 
as  a  witness,  and  gives  evidence  touching  such  corrupt 
practice  before  the  Commissioners,  and  who  upon  such 
examination  makes  a  true  discovery  to  the  best  of  his 
knowledge  touching  all  things  to  which  he  is  so  exa- 
mined, from  all  penal  actions,  forfeitures,  punishments, 
disabilities,  and  incapacities,  and  all  criminal  prosecu* 
tions,  for  anything  done  by  him  in  respect  of  such  cor* 
rapt  practice ;  and  enacts  that  no  person  shall  be  excused 
from  answering  any  question  put  to  him  by  the  Com-* 
missioners  on  the  ground  of  any  privilege,  or  on  the 
ground  that  the  answer  to  such  question  will  tend  to 
criminate  him.    The  spirit^  if  not  the  letter  of  this 
enactment,  is,  that  a  witness  who  divulges  all  he  knows, 
whether  by  means  of  oral  evidence,  or  by  the  production 
of  written  documents,  shall  be  exempt  from  having  his 
words  or  documents  afterwards  used  against  him  in  any 
proceeding  founded  upon  his  alleged  corrupt  practices. 
Moreover,  the  protection  accorded,  by  the  proviso  to 
sect.  8,  to  statements  made  by  witnesses  in  answer  to 
questions  by  the  Commissioners,  extends  to  documents 
referred  to  in,  and  thereby  made  part  of,  such  statements. 
Suppose  the  defendant  bad  been  asked  by  the  Commis- 
sioners,  **  What  sums  of  money,  and  for  what  purposes, 
did  you  remit  to  Wainwrightf^  and  bad  answered  ^I 
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1861.  remitted  bim  certain  moneys  for  certain  purposes  stated 
The  QuxBM  in  ^  letter  which  I  sen^  him :"  under  the  first  clause 
Lkathaji.  ^^  ^^^*  ^  ^^^  defendant  would  be  compellable  to  pro- 
duce this  letter,  and  it  would  be  most  un&ir  if^  after  its 
compulsory  production,  it  could  be  turned  against  hioL 
If  the  Court  construe  the  Act  as  not  privile^ng  docu- 
ments so  produced  from  being  afterwards  given  in  evi- 
dence against  those  producing  them,  they  will  hold  out 
an  inducement  to  persons  implicated  in  bribery  to  destroy 
all  documents  tending  to  criminate  them  ;  and  thus 
the  object  of  the  Legislature  will  be  in  great  measure 
defeated.  [Crompton  J.  It  may  be  uiged,  on  the  other 
hand,  that,  upon  your  constnlt^tion  of  the  statute,  parties 
who  choose  to  make  any  document  a  part  of  their  state- 
ment before  the  Commissioners,  may  thereby  defeat  the 
ends  of  justice  in  any  subsequent  civil  action  involving 
that  document.]  It  is  not  necessary  to  go  to  the  length 
of  saying  that  such  a  document  would  not  be  admissible 
in  any  subsequent  action ;  the  Act  must  be  taken  to 
refer  to  any  subsequent  proceeding  only,  instituted  in 
respect  of  corrupt  practices  at  an  election,  imputed  to 
a  witness  before  the  Commissioners. 

(WiOHTMiLN  J.  was  present  during  part  of  the  argu- 
ment, but  left  before  its  conclusion.) 

Crompton  J.  I  am  of  opinion  that  diis  rule  should 
be  discharged.  I  cannot  say  that  I  have,  from  the  out- 
set, entertained  any  doubt  as  to  the  plain  meaning  of 
this  Act  of  Parliament.  It  seems  to  me  very  clear  that 
the  letters  in  question  are  not  excluded  fit>m  being  given 
in  evidence  by  anything  in  the  8th  section.  On  the 
fiicts  of  the  case,  indeed,  it  is  unnecessary  to  say  what 
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the  conslniction  of  that  section  is,  because  the  one  im-*  1861. 
portant  letter,  that  of  £ch  August,  1859,  from  the  defen-  The  Qoekn 
dan(  to  Wainwright,  wwadS  sent  to  the  Commissioners  lbj^Vbuut. 
by  the  defendant  at  all,  hot  by  Wainwright,  and  cannot, 
possibly,  therefore,  be  regarded  as  a  statement  by  the 
defendant  to  the  Commissioners.  I  think,  however,  that 
the  true  construction  plainly  is  that  a  document  already 
existing  before,  and  referred  toby  a  witness  in  the  course 
of,  the  examination  before  the  Commissioners,  is  not,  if 
admissible  evidence  per  se,  protected  from  production  in 
subsequent  proceedings,  upon  due  proof  of  it  being  then 
given  aliunde,  by  proof  of  handwriting,  and  so  forth.  If 
the  witness  chooses  to  make  his  statement  to  the  Com- 
missioners in  writing,  such  writing  will  be  privileged ;  but 
mere  reference  in  the  statement  to  a  pre-existing  writing 
can  confer  no  privilege  on  the  latter.  Vfere  we  to  hold 
otherwise,  we  should  put  a  forced  construction  on  the 
provisions  of  the  Act.  The  Legislature  first  empowers 
the  Commissioners  to  summon  before  them  all  persons 
whose  evidence  may  be  material,  and  to  require  them  to 
produce  all  books,  papers,  deeds  and  writings  bearing 
on  the  inquiry ;  then  follows  an  enactment  n^aking  it 
compulsory  on  all  such  persons  to  attend  and  produce 
all  documents,  and  answer  all  questions  put  to  them  by 
the  Commissioners;  and,  lastly,  there  is  a  proviso 
"  That  no  statement  made  by  any  person  in  answer  to 
any  question  put  by  such  Commissioner  shall,  except 
in  cases  of  indictment  for  pexjury  committed  in  such 
answers,  be  admissible  in  evidence  in  any  proceeding, 
civil  or  criminal.**  Now,  as  I  have  said  already,  it  is 
clear  to  my  mind  that  this  proviso  refers  to  a  statement 
only,  or  to  something  which  is  in  the  nature  of  a  state- 
ment, and  does  not  include  documents  referred  to  in  a 
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1861.  statement  Again,  I  cannot  read  the  words  ^'any  pro- 
The  QvBur  ceeding,  civil  or  criminal"  as  restricted  to  proceedings 
Lbatbax  ^^^^^  under  the  Act.  Had  it  been  necessary  to  decide 
the  point,  I  should  have  been  prepared  to  hold  that  the 
Legislature  meant  to  protect  the  witness  from  having  hia 
statements  given  in  evidence  against  him  in  any  subse- 
quent proceedings  whatever,  the  specified  indictment  for 
perjury  only  excepted.  For  instance,  his  statement 
could  not  be  used  against  him  to  prove  that  he  had  signed 
a  deed,  or  had  signed,  or  forged,  a  bill  of  exchange.  From 
all  further  liability  in  respect  of  statements  made  under 
legislative  compulsion  I  think  that  the  Legislature  meant 
to  give,  and  have  rightly  given,  the  witness  relief;  but  I 
do  not  see  why  we  should  infer  that  they  intended  to 
protect  him  from  having  documents  used  against  him,  a 
clue  to  which  is  first  procured  in  the  course  of  his  eza* 
mination.  It  is  reasonable  to  suppose  that  such  an 
intention,  had  it  existed,  would  have  been  plainly  ex^ 
pressed ;  on  the  other  hand,  such  an  enactment  would 
have  introduced  great  inconvenience,  giving  rise  in 
every  case  to  the  necessity  for  an  inquiry,  in  all  subse- 
quent proceedings,  as  to  whether  or  not  the  clue  which 
led  to  them  was  obtained  from  something  let  fall  by  the 
defendant  when  before  the  Commissioners,  and  thereby 
opening  as  wide  a  field  for  investigation  as  can  possibly 
be  conceived.  The  obvious  meaning  of  the  word  ''state- 
ment" in  the  proviso  to  the  8th  section  of  the  Act  itf  a 
statement  made  for  the  first  time  before  the  Commis- 
sioners; which  statement  alone  is  privileged.  In  the 
analogous  case  of  confessions  by  persons  accused  of 
crimes,  they  cannot  be  used  against  such  persons  if 
obtained  from  them  under  the  compukion  of  a  threat, 
or  the  inducement  of  a  promise ;  but  matters  to  which 
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such  a  confession  gives  a  clue  may  nevertheless  be  un*       1861. 

ezoepdonally  put  in  evidence.    For  instance^  if  stolen    The  Qumw" 

goods  or  a  murdered  bodj  are  or  is  found  in  a  place     j^^'uam. 

indicated  bj  the  confession^  this  fact  may  be  given  in 

evidence.    So,  also,  in  my  opinion^  might  a  letter  be 

put  in  evidence  against  a  prisoner,  in  which  he  has 

given  an  account  of  the  crime  laid  to  his  charge,  and 

which   he  has,   in  a  confession    not  itself  admissible 

against  him,  stated  will  be  found  in  his  house.     That 

case  is  precisely  analogous  to  the  present    But  I  rest 

my  judgment   mainly  on   the  ground  that,  while  the 

statute  has  plainly  said  that  statements  by  a  witness 

before   the   Commissioners  shall  be  protected,   it  has 

nowhere  said,  either  expressly  or  by  implication,  that 

documents  referred  to  in  such  statements  shall  be  like- 

wise  protected*    I  may  add  that  my  Brother  fFiffhtman, 

so  far  as  he  heard  the  ai^ument,  fully  agreed  in  the 

conclusion  at  which  we  have  arrived. 

Hill  J.  I  am  of  the  same  opinion.  The  rule  before 
the  Court  asks  for  a  new  trial  upon  two  grounds,  the 
improper  admission  in  evidence  of  the  defendant's  letter 
of  the  6th  of  Angusty  and  of  the  contents  of  the  letter  to 
him  to  which  that  letter  was  an  answer.  Now,  if  neces- 
sary, the  rule  might  be  disposed  of  on  very  narrow 
grounds.  The  letter  of  the  5th  of  Augmt  was  not  in 
any  way  produced  before  the  Commissioners  by  the 
defendant;  so  that  it  is  idle  to  say  that  any  privilege 
acquired  by  the  defendant  from  his  examination  by 
them  attaches  to  that  letter.  It  was  sent  to  the  Commis- 
sioners by  fVainwrighti  through  whose  examination 
alone  its  existence  was  disclosed.  Then,  as  to  the 
admissibility  of  evidence  of  the  contents  of  Wain\orighf% 
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1861.  letter  to  the  defendant,  to  which  that  of  the  5th  of 
The  QriBK  ^^9^^  ^^  ^Q  answer,  it  would  be  sufficient  to  say  that, 
LxATHAM  according  to  the  Judge's  notes  of  the  trial,  no  objection 
whatever  was  taken  to  the  question  put  bj  the  prosecu- 
tion to  Wainwright  as  to  its  contents,  or  to  the  Judge's 
reception  of  his  answer.  And  the  Solicitor  General  has 
stated  to-day  in  Court,  that  the  object  of  the  prosecution 
in  asking  the  question  was  that,  in  fairness  to  the  defen- 
dant, it  might  appear  what  was  the  letter  to  which  the 
defendant's  letter  of  the  5ih  of  Auguit  referred.  Assam* 
ing,  however,  that  the  objection  had  been  duly  taken  to 
the  admissibility  of  secondary  evidence  of  the  contents 
of  this  letter  (which  I  will  call  the  letter  of  the  4th  of 
Auffust)^  on  the  ground  that  the  letter  itself  had  been 
communicated  by  the  defendant  to  the  Commissioners, 
in  obedience  to  their  command,  I  should  say  that  the 
evidence  was  admissible,  even  if  the  letter  itself  was  not; 
always  supposing  that  the  secondary  evidence  tendered 
was  distinct  and  independent.  It  is  a  well  established 
rule  of  law  that  if  a  document  cannot  be  proved  in  Court 
because  of  the  privilege  against  its  production  enjoyed 
by  the  person  in  whose  possession  or  custody  it  is,  inde- 
pendent secondary  evidence  of  its  contents  is  admissible. 
But,  further,  I  do  not  think  that  the  letter  in  question 
would  have  been  privileged  from  production.  The 
decision  of  this  point  turns  on  the  construction  of  the 
proviso  to  the  8th  section  of  the  statute.  I  wish  to  state 
my  opinion,  and  the  reasons  for  it,  upon  this  point ; 
though  it  is  unnecessary  that  I  should  do  so  at  length, 
after  the  full  consideration  given  to  the  meaning  of  the 
Act  by  my  Brother  Cromptorif  in  whose  judgment  I 
fully  concur.  I  may  say,  however,  that  I  consider  it  a 
very  fallacious  mode  of  argument  to  contend  that  the 


? 

LVATHAM. 


XXIV.  VICTORIA.  669 

Legislature  ought  to  have  intended  so  and  so ;  and  that,  \B6\. 
because  such  ought  to  have  been,  such  was,  its  intention.  The  Que«m 
The  true  mode  of  ascertaining  the  intention  is,  to  look 
to  the  language  of  the  Act,  and,  having  regard  to  the 
object  for  which  it  was  enacted,  to  construe  that  language 
according  to  its  plain  grammatical  meaning,  unless  it  be 
directly  repugnant  to  the  object  stated  on  the  face  of 
the  Act.  Now  the  language  of  the  8th  section  of  the 
Act  before  us  is  as  follows.  [His  Lordship  read  the 
section,  except  the  proviso.]  Two  things  are  thereby 
required  of  the  witnesses  who  attend  before  the  Com- 
missioners: they  are  to  answer  all  questions  put  to 
them  touching  the  inquiry ;  and  to  produce  all  books, 
papers  and  other  documents,  according  to  the  tenor  of 
the  summons.  Then  follows  the  proviso  *'That  no 
statement  made  by  any  person  in  answer  to  any  question 
put  by  such  Commissioner  shall,  except  in  cases  of 
indictment  for  perjury  committed  in  such  answers,  be 
admissible  in  evidence  in  any  proceeding,  civil  or  cri- 
minal.** Plainly  and  literally  construed,  this  proviso 
protects  a  witness  in  respect  of  the  performance  of  his 
first  duty  only,  that,  namely,  of  answering  all  questions 
put  to  him*  We  are  asked  to  extend  its  operation  to 
all  documents  which  the  witness,  in  pursuance  of  the 
duty  secondly  imposed  upon  him,  produces  according  to 
the  tenor  of  the  summons.  I  think,  however,  that  the 
Legislature  must  be  taken  to  have  intended  to  leave  all 
such  documents  as  had  an  independent  existence  prior 
to  the  statement  of  the  witness  before  the  Commis- 
sioners, as  unprotected  as  they  wei\e  before,  even 
although  the  witness  should,  in  the  course  of  his  state- 
ment, reier  to  them  ;  and  that  were  we  to  bold  otherwise 
VOL.  m.  2  X  E.  &  E. 
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1861.  ^^  should  be  ourselves  legislating  instead  of  construing 

The  Qosni  ^^^  ^^^    ^^^  ^^^^  reasons  I  think  that  the  rule  should 

LiaVham.  b^dischaiged. 

Blackburn  J,  I  also  think  that  the  rule  should  be 
discharged.  I  will  assume  as  a  fact  (though  I  doubt 
whether  it  is  established  by  the  notes  of  the  Judge  who 
tried  the  case)  that  the  existence  of  this  letter  was  first 
mentioned  to  the  Commissioners  by  the  defendant.  But 
even  then  the  only  question  is,  what  does  the  Act  mean? 
The  Legislature,  with  a  view  to  the  ftill  disclosure  of 
the  corrupt  practices  into  which  the  Commissioners  are 
to  inquire,  enacts  that  the  witnesses  who  attend  before 
them  shall  answer  all  questions  and  produce  all  docu- 
ments bearing  on  the  facts.  The  Act  then  protects  a 
witness,  who,  in  any  statement  in  answer  to  the  Com- 
missioners' questions,  may  have  criminated  himself,  from 
liability  to  subsequent  proceedings  in  respect  of  matters 
fully  and  ^truthfully  disclosed  by  him.  The  argument 
for  the  defendant  appears  to  come  to  this,  that  the  pro- 
viso to  the  8th  section  enacts  in  eifect  that  if  the  witness 
has  made  any  statement  to  the  Commissioners  con- 
cerning any  fact  or  document,  or  given  the  first  clue  to 
that  (act  or  document,  the  fact  or  document  shall  not 
be  provable  against  him  in  any  subsequent  proceedings 
except  an  indictment  for  perjury,  by  independent  evi- 
dence, however  admissible  such  evidence,  but  for  the 
statute,  would  be.  Now  I  quite  agree  with  my  Brother 
HiU  that  we  most  construe  the  Act  according  to  its 
plain  words,  and  I  altogether  fail  to  see  how  those 
words  can  warrant  any  such  a  conclusion  as  we  are 
asked  to  come  to.     1  own,  further,  that,  were  it  my 
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province  to  consider  what  it  would  have  been  wise  for        1861. 
the  Legislature  to  have  enacted,  I  should  say  that  an    The  Qubsm 
enactment  that  nothing,  the  first  clue  to  which  was      ttATHAM. 
given  by  a  witness  under  examination  by  the  Commis- 
8ij>nersy  should  be  provable  against  him  by  evidence 
aliunde,  would  have  been  very  nnwise;  would   have 
encouraged  rather  than  checked  the  corrupt  practices 
'which  the  Act  seeks  to  put  a  stop  to;  and  would  have 
introduced  excessive  practical   inconvenience  into  nisi 
prius  inquiries^    Such  an  enactment  would  have  neces- 
sitated an  investigation,  as  to  every  species  of  evidence 
tendered  in  subsequent  proceedings  against  one  who 
had  been  examined  by  the  Commissioners,  into  the 
question  whether  he  had  not^  when  before  them,  given 
the  first  clue  to  it.    Very  clear  and  express  language 
would  be  necessary  to  satisfy  me  that  the  Legislature 
had  enacted  anything  of  the  kind.     In  the  present  case 
such  language  is  altogether  wanting,  and  we  are  virtually 
asked  to  interpolate  into  the  Act  words  which  we  do 
not  find  there,  and   which,   whether  in   our  opinion 
judicious  or  not,  we  have  no  power  to  introduce. 

Rule  discharged. 


2x2 


672 

1861. 


HILARY  VACATION. 


Saturday, 
Febrtiary  9th, 
Wednesday, 
February  ISth. 


A  railway 
Company, 
though  It  be 
a  corporation, 
10  liable  in  an 
action  for  false 
imprisonment, 
if  that  im- 
prisonment be 
oommitted  by 
its  anthority, 


GoFF  against  The  Great  Nobthbbn  Railway 
Company. 

J^ECLARATION:    For  that  defendants  assaulted 

plaintifT  and  took  him  into  custody  and  to  a  police 

station,  and  imprisoned  and  detained  him  there  without 

reasonable  and  probable  cause ;  and  took  him  before  a 

magistrate  upon  a  false  and  unfounded  chaise  of  having 

committed  an  offence  punishable  by  law,  which  charge 

Such  authority  the  said  magistrate,  on  hearing,  dismissed. 

need  not  be  .,  ▼ 

under  seal;  Plea.     Not  guiltj.     Issue  thereon. 

but  it  lies 

upon  the 

plaintiff  to  giye  eTidence  justifying  the  jury  in  finding  that  the  persons  actually  impriaoa- 

ing  him,  or  somQ^f  them,  had  authority  from  the  Company  to  do  so. 

The  Railways  Clauses  Act,  1845,  8  Vict.  c.  20.,  by  sects.  103,  104,  imposes  a  penalty 
on  any  person  travelling  on  a  railway  without  having  paid  his  fare,  with  intent  to  avoid 
payment  thereof;  and  empowers  all  officers  and  servants  on  behalf  of  the  Company  to 
apprehend  such  person  until  he  can  conveniently  be  taken  before  a  justice. 

Held  that^  inasmuch  as  the  exigency  of  deciding  whether  or  not  a  particular  passitnyr 
shall  be  arretted  by  a  railway  Company's  servants  un'Her  this  statute  must  be  naturaUj 
expected  to  arise  frequently  m  the  ordinary  course  of  the  Company's  buaihefia,  and  is  of 
such  a  nature  that  the  decision  must  be  made  promptly  on  the  Company's  behalf,  it  is  a 
reasonable  inference  that  the  Company  have  on  the  spot,  at  their  stations,  oificen  with 
authority  to  make  the  decision  promptly  for  them. 

In  an  action  against  a  railway  Company  for  the  false  imprisonment  of  plaintiff  on  an 
unfounded  charge  under  the  statute,  the  evidence  for  plaintiff  shewed  that  be,  having 
travelled  on  defendants'  line  with  a  return  ticket  from  X.  to  W,  and  back,  at  the  end  of 
the  return  journey  gave  up  to  defendants'  ticket  collector  at  the  L,  station  the  return 
half  of  anotner  ticket  which  had  then  expired,  and  which  he  had  put  in  his  pocket  by 
mistake  for  the  rieht  one.  The  ticket  collector  thereupon  took  him  to  the  ticket  olBeo, 
where  he  explained  the  mistake.  Thence  the  collector  took  him  to  definiduits'  paid 
inspector  of  police  at  the  station,  and  the  collector  and  inspector  thence  took  him  to  the 
office,  also  at  the  station,  of  the  superintendent  of  the  line,  who,  refusing  to  accept 
plaintiffs  explanation,  said  to  the  inspector,  **  I  think  you  had  better  take  him,  but  mt 
vou  had  better  obtain  the  concurrence  of  the  secretary."  The  inspector  thereupon  left, 
but  returned  shortly  afterwards  (wh  ether  or  not  having  obtained  the  seeretaxy's  concur- 
rence did  not  appear),  when  he  directed  a  police  constable,  also  in  defendants*  pay,  to 
take  plaintiff  before  a  ma^strate  on  the  charge.  The  constable  did  so.  and  the  magis- 
trate, plaintiffs  story  proving  tnie,  dismissed  the  complaint  Held,  that  the  conduct  of 
all  defendants'  other  ofilcers,  in  referring  to  the  superintendent  of  the  line  as  the  superior 
authority,  was  sufiicient  evidence  to  ^  to  the  jur}*  that  be  was  an  officer  having  authority 
to  act  for  defendants  in  arresting  plaintiff. 
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The  action  was  bf ought  by  the  plaintiff,  a  builder        135], 
and  carpenter  working  on  his  own  account,  against  the         "^^ 
defendants  for  taking  him  into  custody  and  before  a        ^^* 
magistrate  on  a  charge  of  attempting  to  defraud  them.        Northbrk 

The  cause  was  tried  before  Blackburn  J.»  at  the  Company. 
Surrey  Summer  Assizes,  1860,  when  a  verdict  was 
found  for  the  plaintiff,  with  50/.  damages ;  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit 
if  the  Court  should  be  of  opinion  that  there  was  not 
sufficient  evidence  upon  which  the  jury  could  properly 
find  that  the  defendants  were  liable  for  the  imprisonment 
of  the  plaintiff. 

HawhxM  had  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be  entered,  or 
why  there  should  not  be  a  new  trial  on  the  ground  that 
the  damages  were  excessive. 

Montagu  Chambers  and  Watkin  fVilliams  shewed 
cause  (a). 

Hawkini  and  J.  C.  Mathew  supported  the  rule. 

The  facts  and  the  aif^ments  are  sufficiently  disclosed 
in  the  judgment  of  the  Court.  The  following  cases, 
however,  in  addition  to  those  mentioned  in  the  judg- 
ment, were  cited  in  argument;  Cheat  Northern  Railway 
Company  v.  Harrison  (&),  Maund  v.  Monmouthshire  Canal 
Company  (c). 

Cur.  adv.  vult. 

(a)  Saturday ,  February  9th,  before  Wightman,  OnmpUm,  HiU  and 
Blaekbum  Jn. 
(6)  10  Etch.  376.  (e)  i  M,  ^  G.  462. 
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1861.  Blackbubn  J.  now  delivered*  the  judgment  of  the 

GoFf        Court 

Gkkat  ^^^^  ^^  ^°  action  against  The  Great  Northern  Rail- 

^RaUw""  *^y  Companff^  for  giving  the  plaintiff  into  custody  and 
Compauj.  caqsing  him  to  be  taken  before  a  magistrate  on  an  un- 
founded charge  of  travelling  in  a  carriage  of  the  Com- 
pany without  having  previously  paid  his  fare^  with  intent 
to  avoid  payment  thereof  Plea,  Not  guilty.  On  the 
trial,  before  me,  at  the  last  Guildford  Assizes,  there  was 
no  doubt  that  the  plaintiff  was  in  fact  imprisoned  and 
taken  before  the  magistrate  on  the  charge,  but  the 
counsel  for  the  defendants  objected,  at  the  close  of  the 
plaintiff's  case,  that  there  was  no  evidence  on  which  the 
jury  could  properly  find  that  the  defendants,  the  railway 
Company,  were  liable  for  this  imprisonment.  I  was  of 
opinion  that  it  was  a  question  for  the  jury,  but  reserved 
leave  to  enter  a  nonsuit  in  case  the  Court  should  be  of 
opinion  that  there  was  not  sufficient  evidence.  No  evi- 
dence was  called  for  the  defendants.  The  question  was 
'  left  to  the  jury,  who  found  for  the  plaintiff.  No  com- 
plaitit  has  been  made  of  the  manner  in  which  the  ques- 
tion was  submitted  to  the  jury,  if  there  was  evidence ; 
but  a  rule  was  obtained  by  Mr.  Hawkins  to  enter  a 
nonsuit,  which  has  been  argued  before  my  Brothers 
ff^^htman,  Crompton  and  Hill^  and  myselC 

From  the  nature  of  the  question  it  becomes  important 
to  state  precisely  what  the  evidence  at  the  trial  was. 
The  plaintiff  was  called  as  a  witness  on  his  own  behalf. 
He  gave  evidence  that,  on  Saturday^  the  10th  of 
Marchf  he,  being  in  London^  took  a  second  class  return 
ticket  by  the  Great  Northern  Railway  to  Wood  Green 
and  back  to  London.  This  ticket  being  issued  on  a 
Saturday  was  available  as  a  return  ticket  on  the  Monday 
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Ibllowing.     On  arriving  at  home,  at  IVood  Green,  be        J861. 
placed  on   the  chimney  piece  the  half  ticket,  which         q^„ 
would  have  been  available  on  Monday  for  his  return.        ^^^^ 
It  happened  that  his  wife's  sister  had,  on  Thursday,  the     ^^Jy""" 
8th  of  March,  come  to  visit  her  sister  with  a  return  ticket      Compviy. 
available  that  day,  and  had  placed  the  half  of  her  ticket 
on  the  same  chimney  piece.     She  had  been  persuaded 
to  stay  over  the  night,  and,  her  half  ticket  not  being 
available  after  Thursday ,  she  went  away  leaving  it  there ; 
and  the  plaintiff  on  the  Monday  took  by  mistake  hia 
sister  in  law's  half  ticket,  which  would  have  been  avail- 
able for  her  on  Thursday,  the  8th  of  March  only,  sup- 
posing it  to  be  his  own  half  ticket  available  for  him  on 
Monday  the  12th  of  March.     On  hi?  '\rrival  at  King^s 
Cross  he  gave  up  this^  the  wrong  ticket,  supposing  it  to 
be  his  own,  the  right  one.     He  then  proceeded  in  his 
evidence  to  give  the  following  account  of  what  took 
place.     **  On  arriving  at  King's  Cross  the  collector  of 
dckets  took  the  ticket.     He   left,  and  returned   with 
another  collector.     One  of  them  said, '  Tou  have  got  a 
wrong  tickeL'    I  said  'I  am  not  aware  of  it.'    I  told 
him  I  had  got  it  at  ten  minutes  past  5  {L  e.  on  Satur* 
day).    He    said    'Toa   will   take    the  consequences.* 
Then  the  train  went  on  to  the  platform :  there  the  col- 
lector who  first  came  to  me  accompanied  me  to  the 
ticket  office,  where  the  clerk  who  issues  the  tickets  sits. 
The  ticket  clerk  referred  to  a  book,  and  said  'This 
ticket  was  issued  on  the  8  th.'     Then  it  struck  me  how 
the  mistake  bad  occurred,  and  I  said  '  I  can  account  for 
it:  one  of  my  wife's  sisters  had  paid  her  a  visit,  and 
had  no  doubt  left  thb  half- ticket,  which  I  must  have 
taken  in  mistake.*    I  then  went  with  the  collector  to 
the  inspector  of  police  in  the  station.    They  called  him 
Mr.  Williams.     I  have  repeatedly  seen  him  on  the  plat- 
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form  giving  directions  to  the  police  and  the  other  per- 
vants  of  the  Company,  He  immediately  said  •!  saw 
this  man  at  the  half-past  five  train  on  Saturday.*  I  said 
*  Yes  ;  you  were  settling  a  disputed  cab  fare.*  We  then 
went  to  an  office.  I  think  *  Superintendent  of  the  Line' 
was  on  the  door.  I  had  before  given  my  address,  and 
told  him  what  I  supposed  was  the  explanation.  The 
superintendent  of  the  police  explained  it  to  the  superin- 
tendent of  the  line.  I  asked  them  to  send  to  the  station- 
master  at  Wood  Green,  Mr.  Pickett^  who  knew  me  and 
my  house.  They  said  JVood  Green  was  the  worst 
station  on  the  line  for  transferring  tickets,  and  treated  it 
as  if  I  was  telling  an  untruth.  The  superintendent  of 
the  line  said  *  I  think  you  had  better  take  him,  but  first 
you  had  better  obtain  the  concurrence  of  the  secretary.* 
First,  he  said,  *  Will  he  pay  the  fare?*  I  said  *  I  can't, 
for  I  have  only  sixpence.'"  (The  fare,  it  appeared  from 
the  other  evidence,  was  sevenpence.)  **I  had  a  few 
tools,  which  I  offered  to  leave.  Then  the  superin- 
tendent of  the  line  said,  *You  had  better  obtain  the 
concurrence  of  the  secretary.*  The  police  inspector 
then  left  me.  In  a  few  minutes  he  returned.  He  said 
to  a  man  in  plain  clothes, '  Take  this  man  to  Flatt  Streei 
station,  and  charge  him  with  having  travelled  in  a 
second  class  carriage  without  having  paid  his  fare.*** 
The  plaintiff  was  accordingly  taken  to  the  station,  and 
before  a  magistrate;  the  charge  was  made,  and  the 
different  railway  servants  gave  evidence.  On  the  in- 
vestigation it  appeared  that  his  story  was  true,  and  he 
was  in  the  result  discharged  (a).     When  the  plaintiff's 


(a)  The  plaintiff  was  detained  from  10  a.m.  till  4  p.m.  on  the  MatuU^^ 
and  was  remanded  by  the  magistrate  on  his  own  reoognisanoe  till  the 
sext  day,  when,  on  producing  the  right  half-ticket^  he  was  dis- 
charged. 
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attorney  applied  for  compensationy  a  letter  was  written 
in  answer  by  the  secretary,  in  wbich  he  did  not  state 
that  the  persons  apprehending  the  plaintiff  acted  on 
their  own  responsibility  (a).     The  only  other  evidence 

(a)  The  letter  of  the  plaintiff's  attorney  and  the  secretaiy's  answer 
were  as  followa:— 

"Sir,  "SOth  March,  18G0, 

"  I  have  been  oonaolted  by  Hr.  Eenry  Goff,  of  Wood  Greeny  Tot- 
tmkam,  with  reference  to  the  yery  nnjnstifiable  conduct  of  yourself  and 
the  snperintendent  of  the  line  on  the  12th  instant,  in  having  him  given 
in  charge  and  taken  to  the  Clerkenwett  Police  Court  upon  an  unfounded 
accusation  of  trayelling  in  a  second  class  caznage  without  having  pre- 
Tiously  paid  his  fare.  It  appears  that  in  the  hurry  of  leaving  his  home 
he  had  unconsciously  taken  a  return  ticket  issued  to  another  member  of 
his  iapuly  on  the  8th  of  March  instead  of  the  one  issued  to  himself  on 
the  10th.  On  finding  out  his  mistake  he  explained  it  to  the  authorities^ 
and  requested  them  to  telegraph  to  the  station  master  at  Wood  Grectif 
.  to  whom  he  was  known  and  who  also  could  have  ascertained  the  truth 
of  his  assertion ;  but  instead  of  this  course  being  adopted  he  was  taken 
into  custody  and  detained  nearly  six  hours,  when  he  was  released  on 
his  recognizances  to  appear  the  next  day  with  the  missing  ticket,  which 
he  accordingly  did,  and  was  discharged. 

"My  client  has  waited  some  days  to  see  if  the  Company  would 
voluntarily  make  any  acknowledgment  of  their  error,  and  compensation 
for  the  iz\juiy  inflicted ;  but  as  he  has  not  received  any  communication 
from  them  he  has  instructed  me  to  draw  your  attention  to  the  matter, 
and  to  request  an  answer  as  to  the  intention  of  the  Company  on  the 
subject  "  I  am,  Sir, 

**  Your  obedient  Servant, 

"  To  the  Secretary  of  lU  Great  **  Joe.  M.  Wei^htman" 

Northern  Raiiway  Company,  Kin^e  Crou.** 


1861. 
Gorr 

V. 

Grxat 

KoaTBERN 

Kailway 
Company. 


"  The  Great  Northern  RaUway, 
Secretary's  Office,  King*»  Cross,  London, 
"Sir,  ''Zlst  March,  \mi. 

"  I  have  your  letter  of  the  SOth  instant.  Any  inconvenience  Kr. 
Gojf  may  have  suffered  on  the  occasion  in  question  resulted  entirely 
from  his  own  act^  and  the  Company  cannot  therefore  entertain  the  daim 
you  prefer  on  his  behalf.  "  I  am,  Sir, 

"  Your  faithful  Servant, 
*•  J,  M.  Weighiman,  Esq."  "  Senry  Oakley, 

"  Secretary." 
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1861.        bearing  on  the  question  before  us  was  that  of  fVUSam 

GoM     "  Ramiden^  who  gave  evidence  that  he  was  a  police  con- 

6&BAT       ®^ble  employed  by  The  Great  Northern  Railway  Cam- 

^Su"***    P^'V'     27itf  Great  Northern  Railway  Company's  police 

Company,     inspector  directed  him  to  take  the  plaintifl;  and  charge 

him  with  travelling  without  having  paid  his  fare,  with 

intent  to  avoid  paying  his  fare.    This  witness  said  that 

be  was  paid  by  the  Company,  and  so,  he  believed,  was 

the  inspector. 

In  determining  whether  there  should  have  been  a 
nonsuit  or  not,  we  must  say  whether,  assuming  all  that 
was  stated  to  be  accurate,  it  afforded  evidence  on  which 
the  jury  might  properly  find  that  the  imprisonment  was 
the  act  of  some  person  acting  within  the  scope  of  an 
authority  conferred  on  him  by  the  defendants,  they 
being  a  railway  Company.  Up  to  a  certain  point  there 
is  no  doubt  about  the  law.  A  railway  Company,  though 
it  be  a  corporation,  is  liable  in  an  action  for  false  im- 
prisonment, if  that  imprisonment  be  committed  by  the 
authority  of  the  Company ;  and  it  is  not  necessary  that 
the  authority  should  be  under  seal.  Both  these  points 
were  decided  by  the  Court  of  Exchequer  Chamber  in 
Eastern  Counties  Railway  Company  v.  Broom  (a).  But 
it  lies'  upon  the  plaintiff  to  give  evidence  justifying  the 
jury  in  finding  that  the  persons  actually  imprisoning  him, 
or  some  of  them,  had  authority  from  the  Company  to 
do  so.  In  Eastern  Counties  Railway  Company  v. 
Broom  {a)  the  Court  of  Exchequer  (chamber  were  of 
opinion  that  what  was  stated  in  the  bill  of  exceptions  in 
that  case  was  not  sufBcient  evidence  for  that  purpose ; 
and  it  has  been  argued  before  us  that  the  evidence  in 

(a)  6  E»cK  314. 
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tlie  preeeot  ciise  goes  no  further.  It  has  also  been  aiv  1861. 
gued  that,  in  Roe  ▼.  Birkenhead,  Lancashire  and  Cheshire  q^ 
Junction  Railway  Company  (a),  the  Court  of  Exchequer  gebat 
entered  a  nonsuit  in  a  case  in  which  the  evidence,  it  is  ^j^Swaj" 
said,  was  similar  to  that  in  the  present  case ;  and  that  Compuijr. 
these  decisions,  one  in  a  Court  of  error  and  the  other  in 
a  Court  of  co-ordinate  jurisdiction,  are  binding  upon  us. 
But  both  of  these  decisions  took  place  in  1851 ;  and  in 
1853  the  Court  of  Exchequer  Chamber,  in  Giless.  Taff 
Vale  Railway  Company  (b)^  stated  principles  which  are 
also  binding  upon  us ;  and  which,  it  was  said  for  the 
plaintiff,  and  we  think  correctly,  are  applicable  to  the 
present  case.  The  question  there  was,  whether  there 
was  evidence  sufficient  to  prove  a  conversion  of  certain 
quicks  belonging  to  the  plaintiff  bj  The  Taff  Vale 
Railway  Company,  the  defendants  in  that  action.  The 
evidence  stated  in  the  bill  of  exceptions  shewed  that  the 
quicks  bad  been  brought  in  two  parcels  to  two  different 
stations  belonging  to  the  defendants,  and  that,  when  de- 
manded from  the  clerks  there,  reference  was  made  to 
one  Fisher,  who  was  called  '^  Tlie  General  Superintendent 
of  the  Line,  **  and  he  refused  to  deliver  them  up.  No- 
thing was  stated  in  the  bill  of  exceptions  to  shew  what 
the  authority  of  a  **  general  superintendent  **  was.  There 
being  no  doubt  that  Fisher  was  guilty  of  a  conversion, 
the  question  was,  whether  there  was  sufficient  evidence 
of  his  authority  from  the  Company  to  make  them  liable. 
Jenris  C.  J.,  Pollock  C.  B.,  Alderson  B.,  Mauh  J., 
Piatt  B.,  Williams  J.  and  Talfourd  J.  all  agreed  that 
there  was  sufficient  evidence.  Jervis  C.  J.  put  it  on  a 
broad  and  intelligible  principle.     He  said  (c)  **  I  am  of 

(a)  7  Exch,  36.  (&)  2E.fB.9l22. 

(c)  2  £  #  B.  829. 
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opinion  that  it  is  the  duty  of  the  Corapany,  carrying  on 
a  business,  to  leave  upon  the  spot  some  one  with  authority 
to  deal  on  behalf  of  the  Company  with  all  cases  arising 
in  the  course  of  their  traffic  as  the  exigency  of  the  case 
may  demand:  and  I  think  it  was  a  question  for  the  jury» 
whether  Fislier  in  this  case  was  a  person  having  such 
authority.'^  Maule  J.  puts  it  on  the  same  ground  (a)  : 
''  There  ought  to  be  some  one  with  authority  from 
the  Company  to  deliver  up  or  refuse  to  deliver  op 
goods.  To  whom  was  the  plaintiff  to  &pply>  except  to 
the  station  masters  and  superintendent?  And  who  else 
was  to  have  that  authority?'*  Piatt  B.  uses  language 
still  more  closely  in  point  on  the  present  case  {b) :  '*  It  is 
objected  that  we  do  not  know  what  a  general  superin- 
tendent is.  But  might  not  the  jury  know?  Might  not 
they  rightly  infer  that  he  was  a  person  having  authority 
generally  to  superintend  the  affairs  of  the  Company  oa 
the  spot,  and,  in  the  course  of  such  superintending,  to 
deliver  or  refuse  to  deliver  goods  left  with  them  as  car- 
riers ?  Atid  then  we  have  the  conduct  of  the  parties ; 
the  plaintiff,  when  he  wants  his  goods,  goes  to  the  persons 
acting  for  the  Company ;  and  they  all  refer  him  to  Fisher 
as  the  superior  authority.  ^I  think  that  is  sufficient  evi- 
dence to  go  the  jury."  Parke  B.  and  Martin  B.,  who, 
though  not  dissenting,  expressed  some  doubt,  did  not  at 
all  dissent  from  the  doctrine  of  the  rest  of  the  Court 
that  there  was  ample  evidence  that  Fisher  had  authority 
to  bind  the  Company  in  all  matters  requiring  a  prompt 
decision,  if  those  matters  arose  in  the  course  of  the  ordi- 
nary business  of  the  Company.  They  doubted  whether 
the  facts  stated  on  the  bill  of  exceptions  shewed  that 


(a)  2  E.  4'  B.  83.3. 


(b)  2E,^B.  834. 
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the  quicks  had  so  come  on  the  Company's  station  as 
to  make  it  an  exigency,  in  the  course  of  the  ordinary 
business  of  the  Company,  to  deliver  them  up  or  refuse 
them. 

The  question  in  that  case  arose  as  to  the  evidence  of 
authority  to  deal  with  goods,  and,  the  language  of  the 
difFercnt  Judges  being  with  reference  to  that  subject, 
they  speak  only  of  the  exigencies  of  traffic,  or  of  the 
business  of  a  carrier  of  goods :  but  the  same  principle  is, 
we  think,  applicable  to  all  exigencies  that  may  be  natu- 
rally expected  to  arise  in  the  ordinary  course  of  any  of 
the  business  of  the  Company.     If  these  are  of  such  a 
nature  that  a  decision  must  be  come  to  on  behalf  of  the 
Company  promptly,  the  Company  may  reasonably  be 
expected  to  authorize  some  one  on  the  spot  to  decide 
for  them  in  such  cases.     Now,  in  the  present  case,  the 
railway  Company  carry  on  a  business  a  great  pact  of 
which  consists  in  carrying  passengers  for  money.     By 
Stat.  8  Vict.  c.  20.,  sects.  103,  104,  a  penalty  is  imposed 
on  any  person  travelling  on  a  railway  without  having 
paid  his  fare,  with  intent  to  avoid  payment  thereof;  and 
power  is  given  to  all  officers  and  servants  on  behalf  of 
the  Company  to  apprehend  such  person  until  he  can 
conveniently  be  taken  before  a  justice.     In  the  ordinary 
course  of  afikirs,  the  Company  must  decide  whether  they 
will  submit  to  what  they  believe  to  be  an  imposition,  or 
use  this  summary  power  for  their  protection  \  and  as, 
from  the  nature  of  the  case,  the  decision  whether  a  par- 
ticular passenger  shall  be  arrested  or  not  must  be  made 
without  delay,  and  as  the  case  may  be  not  of  infrequent 
occurrence,  we  think  it  a  reasonable  inference  that,  in 
the  conduct  of  their  business,  the  Company  have  on  the 
spot  officers  with  authority  to  determine,  without  the 
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1 86 1.  delay  attending  on  convening  the  directors,  whether  the 
Qo,y  servants  of  the  (/ompanj  shall,  or  shall  not,  on  the  Com- 
Geiiat  pany*s  behalf,  apprehend  a  person  accused  of  thb  offence. 
^bTu^j"  ^*  ^^^^^  ^^^^  ^^®  Company  would  have  a  right  to  blame 
Company,  those  officers  if  they  did  not,  on  their  behalf,  apprehend 
the  person,  if  it  seemed  a  (it  case;  and,  if  so,  the  Com- 
pany must  be  answerable  if,  in  the  exercise  of  their  dis- 
cretion, these  officers,  on  their  behalf,  apprehend  an 
innocent  person.  Then,  was  there  evidence  that  the 
parties  concerned  in  apprehending  the  plaintiff,  or  some 
one  of  them,  was  an  officer  having  such  authority  from 
the  Company?  It  is  difficult  to  see  why  the  Company 
pay  the  police,  if  the  inspector  of  their  police  is  not  Co 
act  for  them  to  this  extent:  but  there  is  more  in  this 
case.  We  find  that  the  ticket  collectors,  and  the  ticket 
clerk,  and  the  police,  and  all  the  persons  acting  for  the 
Company,  go  to  the  office  of  the  superintendent  of  the 
line,  and  refer  to  htm  as  the  superior  authority.  We 
agree  with  Hatt  B.,  in  Giles  v.  Taff  Vale  Railway  Com- 
pany (a),  that  such  conduct  is  sufficient  evidence  to  go 
to  the  jury  that  the  superintendent  of  the  line  was  the 
person  in  authority.  The  evidence  does  not  shew  that 
the  concurrence  of  the  secretary  was  actually  obtained ; 
but,  if  it  were,  he  is  but  an  officer  of  the  same  sort  of 
authority  as  the  superintendent  of  the  line.  It  remains 
then  to  see  if  the  two  cases  relied  on  by  the  defendants 
are  so  decidedly  in  point  as  to  prevent  our  acting  upon« 
this  evidence.  In  Etuiem  Counties  Railway  Company 
V.  Broom  (b)  the  question  arose  on  a  bill  of  exceptions. 
All  that  is  stated  on  the  bill  of  exceptions  is,  that  the 
plaintiff  was  taken  out  of  a  railway  carriage  and  im- 

(a)  2  iT.  #  ir.  822. 834.  (b)  6  JExeA.  314. 
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prisoned  bj  the  defendant  Ric/tardsanf  ''then  an  in-       195]^ 
spector  in  the  service  of  the  Company^  professing  to        -^^ 
act  in  so  doing  as  the  servant  of  the  Company,  and       q^^^, 
under  the  assertion  by  the  defendant  RichardMon  of  the     Noareiaw 
<»u8e  of  justification  set  forth  in  the  defendants'  several     Comp«ny. 
pleas  of  justification,  but  which  several  pleas,  except  the 
several  bye*laws  therein  mentioned,  were  disproved  by 
the  evidence."    The  pleas  set  forth  as  a  justification  that 
the  plaintiff  had  infringed  various  bye-laws  ;  that  Rich^ 
ardson  interfered  to  enforce  them ;  that  in  revenge  the 
plaintiff  assaulted  Richardsan,  and  for  that  assault  wa$ 
given  into  custody.    It  is  not  at  all  clear  on  this  state* 
meat  what  the  evidence  really  was,  nor  whether  it 
brought  the  case  within  the  principle  afterwards  laid 
down  in  Gilei  v.  Tajf  Vale  Railway  Company  {a).     It 
is  observable  that  both  the  argument  and  the  judgment 
are  almost  exclusively  dil-ected  to  the  question  whether  ' 
there  was  a  justification  or  not.     But,  if  the  decision  in 
Sattem  Counties  Railway  Company  v.  Broom  {b)  is  on  a 
princfple  inconsistent  with  that  subsequently  laid  down 
by  the  Court  of  Exchequer  Chamber  in  Gike  v.  Taff 
Vale  Railway  Company  (a),  we  consider  ourselves  firee 
to  choose  which  of  the  two  authorities  we  shall  follow, 
and  we  prefer  the  latest  in  date,  which  we  think  also 
the  soundest  in  principle.     In  Roe  v.  Birkenhead,  Lan- 
cashire and  Cheshire  Junction  Railway  Company  (c)  the 
facts  stated  in  the  report  were  these.     The  plaintiff  had 
taken  his  ticket  at  a  station  of  the  defendants  fer  Bangor 
and  back.     The  dispute  as  to  his  fare  arose  on  the  other 
side  of  Cltester,  and  off  the  defendants*  line  altogether. 
The  plaintiff  was  taken  at  the  Chester  station  to  a  super- 

(a)  2E.iS.  822.  (i)  6  Escek.  314. 

(•)7£rcA.36. 
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intendent.  But  three  Companies  occupy  the  station  at 
Cfiestevt  and  there  was  no  evidence  to  shew  to  which 
Company  the  superintendent  belonged.  It  seems  pro- 
bable that  be  would  be  the  superintendent  of  the  line  on 
which  the  dispute  arose,  which  was  not  the  defendants* 
line.  That  superintendent  gave  the  plaintiff  in  custody 
to  a  roan  called  Phillips,  and  one  of  the  witnesses  stated 
that  he  believed  Phillips  to  be  one  of  the  servants  of  the 
defendants'  Company.  On  this  state  of  facts  the  Court 
of  Exchequer  thought  there  was  no  evidence  that  any 
person  concerned  in  the  arrest  was  a  servant  of  the 
defendants,  except  Phillips  ;  and  that  there  was  no  evi* 
dence  that  he  had  any  authority  on  their  behalf  to  give 
passengers  into  custody.  And  we  agree  with  them ; 
but  the  facts  are  evidently  very  different  from  those  in 
the  present  case.  We  think,  therefore,  that  there  is  no 
ground  on  which  to  enter  a  nonsuit. 

The  rule  was  also  moved  on  the  ground  that  the 
damages,  50/1,  were  excessive.  They  were  liberal,  cer- 
tainly, and  we  should  have  been  better  pleased  if  they 
had  been  smaller;  but  we  do  not  think  the  excess  so 
great  as  to  induce  us,  in  our  discretion,  to  order  a  new 
trial  on  that  ground.  The  rule  must  therefore  be 
discharged. 

Rule  dischaiged. 
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Stevens  against  Austen  (a).  2^ttr«%, 

^  ^    ^  Februofy  7th. 

T"^ECLARATION  for  money  had  and  received.  ^^.beingseuied 

Plea.     Never  indebted.     Issue  thereon.  mcMuage,  and 

having  other 
At  the   trial,  before   Blackburn  J.,   at   the   Sussex  real  and  per- 

Summer  Assizes^  I860,  it  appeared  that  the  action  was  died,  having 

brought  to  recover  the  sum  of  50/.,  being  the  deposit  hig^Ml  and 

made  by  the  plaintiff  with  the  defendant,  an  auctioneer  {^I^i^Jn^i^' 

and  estate  agent,  upon  a  contract  by  the  plaintiff  with  ^^%^J^'^' 

one  Samuel  Swift,  the  defendant's  employer,  to  purchase  "their  heirs, 
.  .         executors  and 

in  fee  of  Swift  a  certam  freehold  messuage  and  premises  adminis- 
trators,'* upon 
trost  that 
W.  8.  and  H.  S,,  or  the  snrnTor  of  them,  or  the  heirs»  executors,  or  administrators  of 
mch  surriTor,  shoald  sell.  The  testator  further  declared  that  W,  8.  and  H.  8.,  or  the 
BurriTor  of  them,  or  the  executors  or  administrators  of  such  survivor,  should  hold  the 
proceeds  of  the  sale  in  trust  to  pay  debts  and  inveist  all  the  residue  of  the  trust  moneys 
in  government  or  real  securities,  and  pay  the  dividends  equally  between  the  testator's 
wife  and  daughter  during  their  lives,  and  wholly  to  the  survivor  after  the  decease  of  one 
of  them ;  and,  after  the  decease  of  that  sumvor,  to  divide  the  whole  equallv  amongst  sdl 
the  then  living  children  of  the  testator,  or,  failing  them,  according  to  the  Statute  of 
Distributions.  The  testator  also  appointed  W.  8.  and  ff.  S.  his  executors.  They  act«d 
in  the  trust,  and  H.  8.,  the  survivor,  devised  all  his  real  and  personal  trust  estates  to 
A.  and  B.  (whom  he  also  appointed  his  executors),  to  hold  to  them,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  same  trusts  as  the  testator  H.  8.  held  them.  After 
the  death  of  H.  £L,  A.  and  B.  sold  the  messuage  in  question  to  C,  who  subsequently  con- 
tracted with  plaintiff  to  sell  it  to  him  in  fee. 

In  an  action  by  plaintiff  to  recover  the  deposit  monev  paid  under  this  contract,  on 
the  ground  that  &.  nad  failed  to  make  out  a  good  title,  held  (dnbitante  Blackburn  J.) 
that  plaintiff  was  entitled  to  recover ;  inasmuch  as,  by  reason  of  ttie  omission  of  "  assigns" 
in  the  description  of  the  donees  of  the  power  of  sale  in  the  devise  by  8.  creating  the 
trusty  the  title  of  the  devisees  of  JET.  8.  to  convey  to  G.  was  too  doubtful  for  a  Court  of 
equity  to  compel  specific  performance  of  the  contract. 

Qu^re,  per  Blackburn  J.,  whether  this  Courts  as  a  Court  of  law,  was  not  bound  to 
decide  absolutely  whether  the  vendor's  title  was  good  or  bad. 

a.  in  1810  bought  the  messuage  in  fee  for  4<12/L  The  price  paid  to  A,  and  B,  by  C, 
upon  the  sale  of  it  to  him  in  18S5,  was  only  73^.  4«.,  and  the  contract  price  between  C, 
and  plaintifi;  in  1859,  was  3602. 

Held,  per  totam  Curiam,  that  the  inadequacy  of  the  price  at  which  A.  and  B.  sold 
constituted  a  breach  of  trust ;  and  that)  as  plainti^  having  notice,  was  affected  thereby, 
plaintiff  was  entitled  on  that  ground  to  refuse  to  complete  the  contract. 


(a)  This  case  has  been  unavoidably  inserted  out  of  its  turn. 
VOL.    III.  2   T  K.   &   B. 
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1861.       situate  in  the  parish  of  fFadhunt,  in  the  county  of 
Stevuis      Stisiex,    The  contract,  which  consisted  of  a  written 
▼•  offer  by  the  plaintiff,  accepted  by  Swifts  of  8501.  ••for 

the  property,  seven  acres  more  or  less,  at  or  near  £)Nirrpi9 
Green,  WaJhunt,**  was  entered  into,  and  the  ^lepoal 
was  thereupon  made  by  the  plaintifl^  in  Avgmi^  1859. 
Before  action,  the  plaintiff  had  repudiated  the  contrae^ 
on  the  ground  of  a  defect  in  Swifts  title. 

The  title  in  qnestion,  so  far  as  is  material,  was  wb 
follows.    In  1810,  another  Samuel  Swift  porchased  the 
premises  in  fee  for  462iL    By  his  will,  dated  19th  Jwne^ 
1823,  after  bequeathing  some  small  legacies,  he  devised 
the  said  premises  and  all  other  his  real  estate,  and  the 
residue  of  his  personal  estate,  to  his  two  sons,  William 
Swift  and  Henry  Swift,  to  hold  the  same  unto  the  said 
fF.  Swift  and  H.  Swift,  <' their  heirs,  execntom  and 
administrators*',  upon  trust  that  they,  the  said  fF.  Swift 
and  ff.  Swift,  or  the  survivor  of  them,  or  the  heirs^ 
executors  or  administrators  of  such  survivor,  should,  at 
such  time  or  times  as  might  be  considered  prudent  after 
the  testator's  decease,  sell  and  dispose  of  his  said  real 
estate,  and  also  such  part  of  the  residue  of  his  said  per- 
sonal estate  as  should  be  of  a  saleable  nature,  either  by 
public  auction  or  private  contract,  to  such  person  or 
persons  and  for  such  price  or  prices  as  the  said  fF.  Swiji 
and  H.  Swift,  or  the  survivor  of  them,  his  heirs,  execu- 
tors or  administrators,  should  in  their  or  his  discretion 
think  proper.    And  should,  upon  payment  of  the  poi^ 
chase  money  or  purchase  moneys  for  which  the  said 
hereditaments  and  real  estate,  or  any  part   thereof, 
should  be  so  sold,  convey,  surrender  and  assure  the 
same  to  the  purchaser  or  purchasers  thereoi^  his,  her 
or  their  heirs  or  asrigns,  or  as  he^  die  or  they  should 
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direcsl;  and  should  give  one  or  mora  receipt  or  receipts        1861. 
torn   tbo  nid   purchtte  money  or  porchase  moneys;      BnfnT' 
whSch  receipt  or  receipts  should  effectually  dischaiige      jumima. 
the  porehaser  or  purchasers  from  payment  of  such  and 
•o  mach  money  as  in  such  receipt  or  receipts  should  be 
expressed  or  acknowledged  to  have  been  received.  And 
the  testator  ordered,  directed  and  declared  that  the  said 
IF.  Swiji  and  R,  Smftf  or  the  survivor  of  them^  or  the 
ezeootoia  or  administrators  of  such  survivor,  should 
stand  possessed  of  the  money  to  arise  by  the  sale  and 
conversion  of  his  said  real  and  personal  estate^  upon 
tmst  to  pay  the  testator^s  debts  and  to  invest  all  the 
reaidiie  of  the  trust  moneys  ta  government  or  real  secu- 
rities^ and  to  pay  the  dividends,  equally,  to  the  testator's 
wife  and  daughter  during  thehr  joint  lives;  and  after  the 
decease  of  either  of  them  to  pay  the  whole  of  such  divi- 
dends to  the  survivor ;  and  after  the  decease  of  such 
aorvtvor  to  call  lA  and  divide  the  principal  moneys 
equally  amongst  all  and  every  the  testator's  child  or 
children  then  living;  and,  if  all  such  children  were  then  . 
dead,  to  divide  the  sud  principal  moneys  amongst  the 
testator's  next  of  kin  according  to  the  Statute  of  Distri* 
butiona.    The  testator  appointed  his  said  trustees  his 
ezecutorSi    He  died  in  1824,  leaving  both  real  and 
personal  estate.    His  will  was  duly  proved  by  the  said 
esecotofs,  of  whom  Henry  Swifi  became  acting  trustee, 
always  receiving  the  rents  of  the  real  property  and 
deaUng  with  the  trust  fundSb    Hemy  Swift  survived  his 
co-executor,  WiUiam  8mfU  ^nd,  by  his  last  will,  dated 
16th  February 9  1853,  he  devised  to  Jamee  Harmer  and 
Jokm  Swift  all  and  singular  the  real  and  personal  estate 
whatsoever  whereof  he  should  be  seised  or  possessed  at 
the  time  of  his  death  as  a  trustee  for  any  peison  or 
2  T  2 
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peraons  whatsoever ;  to  bold  the  same  onto  the  said  J. 
Stetebs  Harmer  and  J.  Swifts  their  heirs,  ezceotora,  adminiatra- 
tora  and  aarigna,  according  to  the  nature  of  the  several 
estates  respectively,  upon  the  same  Uusts  as  the  tesutor 
held  the  same  respectively.  He  also  appointed  them 
his  ezecotors.  He  died  in  1854,  and  his  executors,  J. 
Harmer  and  J.  Swifts  in  Marck^  1855,  conveyed  the 
messuage  and  premises  in  question  to  Samuel  Swift,  the 
plaintiff's  vendor,  in  fee.  The  purchase  money  paid  by 
Swift  was  only  73iL  4s. ;  but  he,  in  the  same  month  of 
March,  1855,  raised  a  sum  of  50L  on  a  mortgage  of  the 
premises,  and  a  further  sum  of  50iL  in  February,  1857. 

The  following  are  extracts  from  the  correspondence 
which  took  place  between  Mr.  Patten,  the  plaintiff's 
solicitor,  and  Messrs.  Crippe  and  darksan,  the  vendor's 
solicitors,  with  reference  to  the  exceptions  taken  by  the 
former  to  the  title. 

'*4ih  April,  \B60. 
**  Dear  Sirs,  '<  Swift  and  Stevene. 

''From  a  perusal  of  the  abstract  and  inspection  of  the 
deeds  comprised  in  it^  it  is  impossible  not  to  form  an 
opinion  that  Mr.  Samuel  Swift,  the  vendor,  gave  a  very 
inadequate  price  for  the  property  he  has  contracted  to 
sell  to  Mr.  Sevens.  The  sale  to  him  is  so  recent,  and 
the  property  is  shewn  to  have  been,  both  before  and 
after  the  sale,  of  so  much  greater  value  than  the  price 
given  for  it,  that  the  purchaser  is  necessarily  put  upon 
inquiry.  I  beg  therefore  to  know  whether  you  can  give 
any  explanation  of  the  circumstanoes  under  which  the 
sale  to  Mr.  Swift  was  made.  Irrespective  of  this  objec- 
tion, it  does  not  appear  that  the  devisees  of  £knry  Swift 
were  duly  appointed  trustees  of  the  will  of  Samuel  Swift; 
and  even  if  they  were,  his  devisees  and  executors  had  no 
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authority  to  execute  the  trust  for  sale^  not  having  the       1861, 
l^al  estate.  Stsybm 

••  Messrs.  Cripps  and  Clarkson.^         **  James  Patten/*  Awiwi», 

''7ili  April,  IS60. 
«  Dear  Sir,  *«  Swift  to  SUvens. 

''Your  first  objection  appears  to  os  unnecessary  to 
answer.  The  trustees,  Messrs.  Harmer  and  Swift,  no 
doubt  obtained  the  best  price  they  could  for  the  pro- 
perty. Our  client  had  been  in  possession  for  many 
years.  Messrs.  Harmer  and  Swift  will  no  doubt  be 
happy  to  answer  any  inquiries  you  may  address  to  them. 
As  to  the  other  objection,  we  can  only  rely  upon  Mr. 
Francis  Tufner^a  opinion,  which  is  set  out  in  the  ab* 
Btract  This  opinion  appears  clear  and  positive. 
«*  James  Patten,  Esq.**  "  Cripps  and  Oarksony 

"  9th  April,  1860. 
<<  Dear  Sirs,  **  Swift  to  Stevens. 

Notwithstanding  your  letter,  received  this  morning, 
treats  my  first  objection  so  lightly,  there  can  be  no 
doubt  that  it  is  a  valid  one  unless  Messrs.  Harmer  and 
Swift  can  satisfactorily  explain  why,  so  recently  as  (ive 
years  since,  they  sold  the  property  in  question  for  so 
small  a  sum  as  73/.  As.,  when  it  was  manifestly  worth 
much  more.  Without  such  satisfactory  explanation, 
their  having  done  so  must  be  looked  upon  as  such  a 
palpable  breach  of  duty  as  affects  your  client's  title. 
My  client  has  nothing  to  do  with  Messrs.  Harmer  and 
Swift,  and  will  look  to  your  client  alone  for  the  required 
explanation.  As  to  the  other  objection,  although  I 
have  a  great  respect  for  Mr.  Tumer^s  opinion,  yet,  as  I 
consider  the  case  submitted  to  him  omitted  to  call  his 
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1861.  attention  to  what  ought  to  hate  been  stated  in  it»  I 
STiTBm  cannot  consider  hia  opinion  aatiafactorj,  much  leaa 
Amn.      conclusive. 

^  Messrs.  Cripps  ^  Clarksan.''  •*Jam$  Pattm.^ 

There  was  some  further  correspondence;  in  which 
Messrs.  Cripp$  and  Clarkmm  stated,  aa  explaining  the 
inadequacy  of  the  price  paid  bj  Samud  Smft  for  the 
property^  that  he  was  really  the  person  benefictaUj 
entitled  to  it.  They,  however^  offered  no  proof  that 
such  was  the  fact.  Ultimately  the  phuotiff,  through  hia 
solicitor,  refused  to  <x>mplete  the  purchase,  and,  after 
demanding  back  his  deposit,  brought  this  action. 

The  plamtiff  obtained  a  verdict,  leave  being  reserved 
to  the  defendant  to  move  to  enter  it  for  him. 

Hawkbu,  id  last  Miehaelnuu  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdid 
should  not  be  entered  for  the  defendant,  on  the  ground 
that  there  were  no  auch  defects  in  the  vendor's  tide  aa 
entitled  the  plaintiff  to  rescind  the  contract  and  recover 
back  the  deposit 

Tmnpton  CkUty  now  shewed  cause.  The  plaintiff 
was  eotided  to  rescind  the  contract,  the  veiidor*s  title 
being  defective  in  two  respects.  Unit;  the  original 
devise  having  been  to  two  named  trustees,  their  heirs, 
executors  and  administrators,  upon  trtist  that  they,  or 
the  survivor  of  them,  or  the  heirs,  ezecutorB,oradminis* 
trators  of  such  survivor,  should  sell  the  property,  the  sur> 
vivor  of  these  trustees  was  unable,  by  reason  of  theomisnon 
of  the  word  ''assigns"  in  the  words  creating  the  trust, 
to  give  his  devisees  the  power  of  sale  which  he  might  have 
exercised  himself.  i%iiiy  Asj^'s  dot isees  and  ezecuton^ 
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therefoo^  coold  not  make  a  good  title  to  Samnel  Swjft,       1861. 
tbeir  ▼efadee  and  the  plaintiff's  vendor.    In  Cooke  t.      STiyuri 
€^rmmfmri{a)t  where  an  original  devise  to  trustees  was      advtsi. 
in  similar  termsy  omitting  the  word  **9mgDs,^  Shddwett 
V.  C,  following  his  previous  decision  in  Bradford  v. 
Bel/bU(b)9  held  that  the  persons  to  whom  the  surviving 
trustee  devised  could  not  execute  the  trust  for  sale.    In 
the  csouTBe  of  his  judgment  he  say8(c]^  '*My  opinion  is 
thst  it  b  not  beneficial  to  the  testator's  estate  that  he*' 
(the  surviving  trustee)  ^'  should  be  allowed  to  dispose  of 
it  to  whomsoever  he  may  think  proper;  nor  is  it  lawful 
lor  him  to  make  any  disposition  of  it.    He  ought  to 
permit  it  to  descend;  for^  in  so  doing,  he  acts  in  accord- 
ance with  the  devise  made  to  him."    In  AihUm  v. 
Wood{Jr^  the  first  devise  was  to  trustees  and  the  sur- 
irivor  of  them,  and  the  heirs  and  oMMignM  of  such  sur- 
irivor;  yet  Stuart  V.  C.  held  that  there  was  suflScient 
doubt  upon  the  point  whether  the  trust  to  sell  passed  by 
the  devise  of  the  survivor,  to  prevent  the  Court  from 
forcing  the  tide  on  a  purchaser.     In  Sugdenon  Powertf 
eh.  4.  s^  1.  p.  133.  (ed.  8.),  it  is  laid  down  that  ^  A 
mere  power  cannot  be  transferred  by  the  donee  by  act 
inter  vivos  or  by  will.    Where  trustees  take  the  legal 
estate  mmply  upon  trust,  e.  g.  to  sell,  the  case  admits  of 
a  different  view ;  although  the  testator  apeaks  of  his 
trustees^  yet,  as  the  legal  estate  survives^  and  the  trusts 
bind  \U  the  survivor  can  execute  the  trust    But  where 
the  trust  is  limited  to  the  trustee  and  his  heirs^  he,  of 
coorsei  cannot  constitute  another  a  trustee  by  convey- 
ance.**   '*  Where  the  trust  is  reposed  in  assigns^  it  has 
been  held  and  appears  now  to  be  settled  that  the  devisees 

(•)18atai.9L  (6)  2  Aiiii. 26i. 

ifi)  \%  Asa.  97,  M.  (il)  8  An.  #  G».  49S. 
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1861.  ^^  ^h®  sunriving  trustee  are  capable  of  executing  the 
ST1VEN8  trusts.  Where  the  trust  was  not  extended  to  assigns, 
Aufiiir  ^^®  ^^^'*  under  a  devisee  of  the  trustee  has  in  several 
instances  been  decided  not  to  be  a  marketable  one.^ 
[Hill  J.  Wilsm  v.  Benneii(a)  is  much  in  point  There, 
copyhold  hereditaments  were  devised  to  three  trustees, 
and  their  heirs^  executors  and  administrators,  in  trust 
for  two  tenants  for  life  successively,  with  a  power  to  the 
trustees,  and  the  survivors  and  survivor  of  them,  his 
heirs,  executors,  or  administrators,  to  sell  the  same. 
The  survivor  of  the  three  trustees  deVised  all  estates 
vested  in  him  as  trustee  to  two  trustees,  whom  he  also 
appointed  his  executors,  of  whom  one  was  his  customary 
heir;  the  two  contracted  to  sell,  and  the  purchaser  de- 
clined to  complete.  Parker  V.  C.  held  that  the  title 
was  too  doubtful  for  the  Court  to  compel  the  purchaser 
to  take  it.  Blackburn  J.  A  Court  of  equity  will  not 
compel  a  purchaser  to  take  a  doubtful  title ;  but  must 
not  we,  in  a  Court  of  law,  determine  whether  the  title  is 
legally  good  or  bad  ?  Hill  J.  In  Boyman  v.  GtUch{b)^ 
which  was  an  action  to  recover  the  deposit  on  a  pur- 
chase, Tindal  C.  J.,  in  delivering  the  judgment  of  the 
Court  of  Common  Pleas,  held  that  the  only  question  for 
the  Court  to  consider  was,  whether  the  defendant  had 
or  had  not  a  legal  title  to  convey  to  a  purchaser.  But 
in  Jeakes  v.  White  (c),  which  was  followed  in  Simmom 
V.  Heseltine{d)y  it  was  said  by  the  majority  of  the  Court 
of  Exchequer  that,  where  a  question  arises  at  law  as  to 
the  meaning  of  a  good  title,  such  a  title  must  be  under- 
stood as  a  Court  of  equity  would  adopt  as  a  sufficient 
ground  for  compelling  specific  performance  by  a  pur- 

(a)  blkG.^Sm,  475.  {h)  7  Bing.  379. 

{e)  6  Rpch,  873.  {€)  6  C.  ^.  M  fll  ft54. 
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chaser.]     Secondly,  the  inadeqaacy  of  the  purchase        ]861. 

money  given  by  the  phiintifTs  vendor  was  prim&  facie  a  STirnn 

breach  of  trust ;  by  which  the  piaintiff,  having  notice  of  auItsv. 
it,  would  be  affected. 

Hanyman  and  J.  C.  Mathew^  in  snppqrt  of  the  rule. 
First ;  in  the  cases  cited  on  the  other  side  it  was  not 
decided  that  such  a  title  as  that  in  the  present  case  was 
absolutely  bad  by  reason  of  the  devisee,  and  not  the 
heir,  of  the  surviving  trustee  having  conveyed ;  but  only 
that  a  Court  of  equity  would  not,  in  such  a  state  of 
title,  decree  specific  performance.  Cooke  y,  Crav>ford{a) 
has  been  much  questioned ;  and  the  doctrine  there  laid 
down  ought  not  to  be  extended.  In  Bradford  v.  BeU 
Jield  {b)  the  original  trust  was  not  created  by  a  devise, 
but  by  indentures  of  lease  and  release,  inter  vivos.  In 
Aihtcn  V.  Wood  (c),  in  which  Stuart  V.  C.  censures 
Coohe  V.  Crawford  (a),  the  title  was  in  other  respects 
too  doubtful  to  be  forced  upon  the  purchaser.  The  same 
may  be  said  of  fVUson  v.  Bennett  (d).  IWightman  J.  In 
that  case  Parker  V.  C.  says  {e\  **  There  is  no  doubt  that 
a  trustee  can  devise  a  trust  estate ;  but  the  question  in 
every  case  is,  whether  the  devise  is  in  accordance  with 
the  title  under  which  the  trustee  holds."]  Upon  the 
creation  of  a  trust  in  A.  B.  and  C.  D.,  and  the  heirs  of 
the  survivor,  there  can  be  no  personal  confidence  in  the 
heirs  of  the  survivor ;  for  it  is  uncertain  who  will  be  the 
survivor,  and  who  the  heirs  of  the  survivor.  In  THtley  v. 
fVoUtenholme  (/)  Lord  Langdale  M.  R.  makes  the  follow- 
ing observations,  which  are  extremely  to  the  point  in  the 

(«)lSAin.91.  (5)  2  Sim.  261 

{e)ZSwLiO.^^,  (d)6J)eG.i8m.  475. 

(t)  5  IMG,  4  am.  470.  (/)  7  Bsav.  426.  494. 
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1861.  present  case :  ''  When  a  trnst  estate  is  limited  to  several 
Stsvbsi  trosteesy  and  the  surrivora  and  survivor  of  thenij  and  the 
AosTBs  ^^^  ^^  ^^^  survivor  of  them,  and  no  power  of  appointing 
new  trustees  is  given,  we  observe  a  personal  confidence 
given,  or  at  least  probably  given,  to  eveiy  one  of  the 
several  trustees.  As  any  one  may  be  the  sorvivor,  the 
whole  power  will  eventually  come  to  that  one,  and  he  is 
entrusted  with  it,  and  being  so,  he  is  not,  without  « 
special  power,  to  assign  it  to  any  other;,  he  cannot,  of 
his  own  authority,  during  his  own  life,  relieve  himself 
from  the  duties  and  respouMbilities  which  he  has  under- 
taken* But  we  cannot  assume,  that  the  author  of  the 
trust  placed  any  personal  confidence  in  the  heir  of  the 
sorvivor;  it  cannot  be  known,  beforehand,  which  one  of 
the  several  trustees  may  be  the  survivor;  it  cannot  be 
known,  beforehand,  whether  he  may  have  an  heir  or  not, 
or  whether  the  heir  may  be  one,  or  may  conust  of  many 
persons,  trustworthy  or  not,  married  women,  infants^  or 
bankrupts,  within  or  without  the  jurisdiction.  The  reasons^ 
therefore,  which  forbid  the  surviving  trustee  from  making 
an  assignment  inter  vivos,  in  such  a  case,  do  not  teem  to 
apply  to  an  assignment  by  devise  or  bequest,  which,  being 
made  to  take  eflect  only  after  the  death  of  the  last  survi- 
ving trustee,  and  consequently  after  the  expiration  of  all 
personal  confidence,  may,  perhaps  not  improperly,  be  con- 
sidered as  made  without  any  violation  or  breach  of  trust.* 
It  is  to  take  effect  only  at  a  time  when  there  roust  be  a 
aibstitution  or  change  of  trustees: — there  must  be  a 
devolution  or  transmission  of  the  estate,  to  some  one  or 
more  persons  not  immediately  or  directly  trusted  by  the 
author  of  the  trust :  —the  estate  subject  to  the  trusts  most 
pass  either  to  the  hseres  natus  or  the  hseres  fiu:tus  of  the 
surviving  trustee ;  and  if  the  heir  or  heirs  at  law,  what- 
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ever  maj  be  their  situation^  ooDditioo,  or  iiQiiiber»  mini       igei. 

be  the  substituted  trustee  or  trustees,  the  greatest  iucoo-      ^mtEMu 

▼enieoces  may  arise,  and  there  are  no  means  of  obviating 

them  other  than  bj  applicatioti  to  this  CourL    With 

great  respect  for  those  who  think  otherwise^  and  quite 

aware  that  some  ioconTenience^  which  can  only  be 

obviated  in  this  Court,  may  arise,  from  dcTising  trust 

estates  to  impn^r  persons^  for  improper  purposes,  I 

cannot,  at  present,  see  my  way  to  the  conclusion,  that  in 

the  case  contempUted,  the  surriving  trustee  commits  a 

breach  of  trust  by  not  permitting  the  trust  estate  to 

descend,  or  by  devising  it  to  proper  persons,  on  the 

trusts  to  which  it  was  subject  in  the  hands  of  the  sur* 

viving  trustee.**  IHUl  J.  In  that  case  the  woid  ^'assigns'' 

was  in  the  devise  creating  the  trust ;  and  Lord  Langdah 

M.  R.  goes  no  further  in  overruling  Cooke  y.  Craufford{o) 

iSbsnAoe^  Parker  W.C.\nWiUmiY.B€$mM{p\    Han 

estate  is  conveyed  to  A.,  his  heirs  and  assigns^  in  trust 

that  be,  his  heirs  or  assigns,  shall  sell,  the  words  ^  heirs 

and  assigns'*  are  indefinite  words.  But  in  Cooke  ▼«  0*010- 

fofdia)  Shadwett  Y.  C.  said^  '<  There  is  no  case  in  which 

a  person  not  mentioned  by  the  party  creating  the  trust 

has  been  held  entitled  to  execute  it.**  And  Farter  Y.  C, 

in  fFilson  v.  Bennett  (i),  upholds  Cooke  y.  Crawford  {a)^ 

upon  that  narrow  ground.]  In  Maedonald  y*  Walker  {e), 

where  the  word  *<  assigns**  was  not  in  the  power  of  sale, 

JLomilbf  M.  R.  considered  Cooke  ▼.  Crawford  (a)  and 

Titiey  ▼.  WoleienMme  {d)  conflicting  authorities ;  but,  as 

the  word  assigns  was  not  in  the  power,  he  acted  on  the 

prinoiple  that  the  tide  was  too  doubtful  to  induce  the 

(a)  13aMi.91.  (6)  6J^(7.#aM.475. 

(0141tMlF.fiW  (li)  71tMV.4tt& 
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1861.  Court  to  compel  a  purchaser  to  take  it  In  BaO  r. 
Stevsvs  .  ^oy  («)>  wh€re  the  word  **  assigna"  was  in  the  devise 
Avmm.  creating  the  trust,  fVood  V.  C.  declined  to  extend  the 
doctrine  of  Cooke  v.  Crawford  {b),  and  recognised  TUley 
y.  1Vohimhohne{ey  In  the  present  case  the  devisees 
were  also  executors^  and  the  terms  of  the  devise  shew 
the  testator's  intention  to  have  been  that  the  executors 
should  sell  the  property  and  apply  the  proceeds  ia 
execution  of  the  trusts.  \^IVightman  J.  The  testator 
had  personal  as  well  as  real  estate,  and  the  devise  must 
be  construed  reddendo  singula  singulis.]  Secondly; 
as  to  the  alleged  inadequacy  of  the  consideration  given 
by  the  plaintiiF's  vendor  for  the  property;  it  is  not 
shewn  ajBSrmatively  that  he  did  not  give  a  fair  price 
for  it. 

WiQHTMAii  J.  In  this  case  I  am  of  opinion  that 
there  are  such  defects  in  the  title  of  the  vendor  as  to 
entitle  the  plaintiff  to  rescind  the  contract  and  recover 
back  his  deposit.  Samuel  Swift  by  his  will  devised  his 
real  and  personal  estate  to  his  two  sons,  WHUam  Swift 
and  Henry  Svoift^  their  heirs,  executors  and  administra- 
tors, in  trust  that  they,  or  the  survivor  of  them,  or  the 
heirs,  executors,  or  administrators  of  such  survivor, 
should  sell,  and  apply  the  proceeds  of  the.  sale  according 
to  the  directions  coi^tained  in  the  will.  WilUam  Swift 
died,  and  Henry  Swift  was  the  survivor:  and  Henry 
Swift  by  his  will  devised  his  trust  estates  to  two  persons, 
neither  of  whom  was  his  heir,  whom  he  also  appointed 
executors  of  his  will.  The  question  is,  whether  the 
persons  whom  he  named  devisees  of  the  real  estate  and 

(•)  a  £  #  J.  685.  ih)  18  mm.  91. 

(<0  7  Biov,  425. 
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executors  of  the  personal  estate  of  which  he  was  seised  i861. 
or  possessed  in  trust  at  the  time  of  his  death,  can  make  stbvms 
a  good  tide  to  a  purchaser.  The  word  <<  assigns"  being  j^^J^ 
wholly  omitted  in  the  will  of  the  first  testator,  the  ques- 
tion is,  can  the  assignee  of  the  surviving  trustee  under 
that  will  make  a  good  title?  The  case  of  Coohe  v. 
Crawford  {a)  is  a  direct  authority  that  the  devisee  of  a 
trustee  appointed  under  such  a  will  as  that  of  Samuel 
Swift  is  not  a  person  who  can  give  a  good  title  to  a 
purchaser.  That  decision  has  been  commented  on  in 
many,  and  questioned  in  several,  subsequent  cases.  In 
Wilson  V.  Bennett  (6)  Parker  V.  C.  states,  as  the  ground 
upon  which  it  proceeded,  ^*  that  a  trust  cannot  be  dele- 
gated to  persons  not  contemplated  in  its  original  crea- 
tion." Though  the  legal  estate  passes  by  the  devise  of 
the  trustee^  his  devisee  has  no  such  power  to  sell  as 
entitles  him  to  convey.  WUson  v.  Bennett  {b)  stood 
upon  a  different  ground,  namely,  that  ^*  the  testator  did 
not  contemplate  such  an  event  as  that  the  estate  should 
vest  in  one  person  and  the  power  go  to  another."  But, 
though  the  Vice  Chancellor  said  that  the  decision  in 
Cooke  V.  Crawford  (a)  had  been  understood  as  going 
beyond  what  it  really  imported,  he  did  not  affect  to 
determine  that  it  was  not  law.  In  AshtonY.  fVood{c) 
Stuart  V.  C.  makes  some  strong  comments  on  the  doc- 
trine of  Coohe  V.  Crawford  {a).  He  says  ''  It  was  decided 
upon  a  very  narrow  ground — as  narrow  a  ground  as. 
could  well  be  taken.  It  was  held  that,  because  the  word 
*'  assigns"  was  not  used,  the  trustee  for  sale,  on  a  devo- 
lution of  the  legal  estate,  had  put  it  in  such  a  state  as 
that  not  only  the  person  who  had  the  legal  estate  could 

(a)  13  Sim.  91.  (h)  b  Ik  G.  ^  9m.  475.  479. 

(0)  a  An,  #  Q.  436.  446. 
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1861.  ^ot  execute  the  trusti  bat  that  he  oonld  derise  the  trmt 
gf^i^g  estate  without  the  power  that  was  annexed  lo  it  Lord 
Aomr  ^^  LeoMrdit  with  his  great  knowledge  of  the  law  in 
such  cases,  has  said  that  that  was  an  extremely  strict 
construction;  and  he  seems  to  regret,  as  I  do,  that  it 
ever  should  have  been  held  that  a  mere  legal  estate 
should  pass  by  devise  to  a  man  who  must  hold  it  in 
trust  for  somebody,  and  yet  that  the  power  annexed  to 
the  l^pil  estate  was  one  which  he  could  not  exercise." 
Shier/  y.  C.  goes  on  to  say  that  ^  A  diflerent  view  might 
have  been  taken  by  the  Court  if  the  matter  had  been 
folly  considered  upon  the  principle  stated  in  the  case  of 
WkiifieU  J.  Haw  (a)  *  And,  after  stating  the  decision  in 
that  case,  be  says  **  That  seems  to  shew  that  where  there 
is  a  legal  estate  with  a  power  annexed  to  it,  and  the  \egnl 
estate  is  devised,  the  power  should  pass  with  the  legal 
estate  to  which  it  is  annexed,  unless  there  be  something 
peculiar  to  evince  an  intendon  that  the  power  was  not 
to  be  transmisdble  with  the  legal  estate.  But  it  seema 
that  a  contrary  doctrine  has  been  established  in  this 
Court,  on  what  Lord  St.  Lemund*  calls  a  stream  of 
authority,  much  too  strong  for  me  to  resist."  I  fi^el 
myself  in  the  same  position  as  the  Vice  Chancellor. 
Witun  V.  BennM  {b\  in  which  the  original  devise  oon<* 
fidned  the  same  limitation  as  in  the  will  before  us,  and 
the  devisees  of  the  surviving  trustee  were  also  appointed 
his  executors,  is  also  a  decimve  authority  that  the  execu- 
tors would  not  be  the  proper  persons  to  exlM!n^e  the 
power  of  sale.  The  plaintiff's  vendor,  therefore,  who 
was  the  vendee  of  the  two  derisees  under  the  will  of  the 
survivor  of  the  original  trustees  appointed  by  the  will 

(a)aSiM».S7.  («)61VG.#Sb.47S. 
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of  Samt/ei  Swift,  did  not  esublish  soch  a  title  at  the       1861. 
plaintiff  was  bound  to  accept.    I  also  think  that,  on  the      ^^ymm  " 
ground  of  the  total  inadequacy  of  the  consideration  paid      xvsm. 
for  the  estate  by  the  vendor,  with  notice  of  which  the 
pbintiff  was  afiSected,  it  would  not  be  safd  for  the 
plaintiff  to  accept  the  title. 

(Cbohptos  J.  was  absent) 

Hill  J.  I  am-  of  the  same  opinion.  I  think  that 
the  vendor  has  not  made  out  such  a  title  as  the  vendee 
is  bound  to  accept,  and  that  the  latter  is  therefore 
entitled  to  rescind  the  contract  and  demand  back  the 
purchase  money.  The  vendor  has  failed  in  two  respects. 
Kret :  he  traces  his  title  through  the  trustees  of  Samuet 
Smff%  will.  Samuel  Swift  devised  to  two  persons,  their 
heirs^  executors  and  administrators,  in  trust  that  they,  or 
the  survivor,  or  the  heirs,  executors,  or  administrators 
of  the  snrvivor,  should  sell ;  the  word  **  assigns"  being 
omitted.  The  surviving  trustee  devised  thb  trust  estate^ 
and  his  devisees  sold  to  the  plaintiff's  vendor.  Accord- 
ing  to  the  authorities  a  trust  cannot  be  exercised  by  a 
person  not  contemplated  in  the  original  creation  of  the 
trust;  therefore,  the  word  ''assigns"  not  being  in  the 
original  devise,  the  devisee  of  the  surviving  trustee  has 
no  power  to  convey  the  estate.  Whether  those  authorities 
would  be  upheld  in  a  Court  of  error  I  do  not  presume 
to  say :  it  is  sufficient  for  us  that  the  law  has  been  so 
lud  down  in  a  Court  of  coordinate  jurisdiction.  A 
second  objection  to  the  title  of  the  vendor  is,  that  the 
devisees  under  the  will  of  the  surviving  trustee  sold  to 
the  vendor  for  a  very  inadequate  price ;  and  that  a  pur- 
chaser with  notice  of  that  fiict  takes  the  estate  subject  to 
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1861.  the  trust  for  the  persoDB  beneficially  interested.  The  law 
"^SrsTuri  ^!tb  regard  to  trustees  is  very  strict  Lord  St  Leonards 
AuflTur.  ^7^'  ^°  ^^^  ^^^  ^°  Vendors  and  Purchasers,  ch.  1,  sect.  5, 
p.  50  (13th  ed.)»  <<  Every  trust  deed  for  sale  is  upon  the 
implied  condition  that  the  trustees  will  use  all  reasonable 
diligence  to  obtain  the  best  price ;  and  that  in  the  execu- 
tion of  the  trust  they  will  pay  equal  and  fair  attention 
to  the  interest  of  all  persons  concerned.*'  Either  the 
trustees  have  not  done  that  in  the  present  case,  or,  if 
they  have,  they  have  allowed  the  contrary  to  appear. 

Blackburn  J.    I  am  of  opinion  that  the  rule  should 
be  discharged.  But  I  wish  to  say  that  I  am  not  prepared 
to  agree  with  my  learned  Brothers  in  all  respects  as  to 
the  first  ground.     The  first  question  appears  to  me  to  be 
whether  we  are  not  bound  to  decide  absolutely  that  the 
vendor*s  title  is  either  good  or  bad;  or  whether  it  is 
enough  to  say  that  the  title  is  so  doubtful  that  a  Court 
of  equity  would  not  decree  specific  performance.     I 
used  to  think  that  a  Court  of  law  was  bound  to  decide 
absolutely  that  the  title  was  good  or  bad;  but  in  Jeakes  v. 
H'^'hite  (a)  and  Simmons  v.  Heultine  (6),  though  the  con- 
trary was  not  decided,  doubt  was  thrown  upon  that  view. 
If^  therefore,  I  bad  only  come  to  the  conclusion  that  the 
title  in  the  present  case  was  doubtful,  I  should  wish  for 
time  to  consider  whether  those  two  authorities  are  so 
strong  as  to  bind  us.    So,  again,  if  the  only  objection  to 
the  title  was  grounded  on  the  decision  of  S/iadwell  V.  C, 
in  Cooke  v.  Crawford  (c),  I  should  also  wish  for  time  to 
consider  whether  we  ought  to  be  bound  by  that  case ; 
for  although  all  the  subsequent  decisions  referring  to 

(fl)  6  JExeA,  873.  (6)  6  C.  B.  K.  &  654. 

(c)  13  Sim.  91. 
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that  case  say  that  it  is  not  overruled^  they  do  not  alto-        1861. 
getfaer  confirm  it.    I  do  not  wish  to  be  considered  as      snTus 
^pressing  an  opinion  that  that  decision  was  wrong :  I       austbv. 
only  desire  to  pause  before  acting  on  it 

The  other  ground  of  objection  to  the  title  of  the 
vendor  is  the  inadequacy  of  the  consideration  given  by 
him  on  his  purchase  from  the  devisees  of  the  surviving 
trustee,  of  which  the  plaintiff  had  notice.  On  that 
ground  the  title  of  the  vendor  is  as  bad  as  it  well  could 
be. 

Rule  discharged. 


Irish  Peat  Company  against  Phillips.         Wednetdw, 

FebruarylZih. 

[Reported,  in  the  Queen's  Bench  and  in  the  Exche- 
quer Chamber  on  error  from  that  Court,  I  B.  ^  S. 
698.] 


I860. 
Fridav, 
Jme  16tli. 

1861 

AsHWOBTH  against  Stakwix  and  Walker.      Saturday! 

Febrttary23td. 

T^ECL  A  RATION:  That  defendants  were  possessed  The  principle 
of  a  certain  coal  pit,  wherein  there  was  a  shaft ;  and  rostaming  an 

iiyory  from 
the  negligence 
of  a  fellow  eerrant  while  engaged  in  the  common  employment  cannot  recoTer  in  an 
action  against  the  common  master,  does  not  exempt  from  liability  to  action  a  master 
who  himself  takes  pari  in  the  servant's  work,  and  whilst  bo  doing  injures  the  servant 
throngh  negligence. 

If  ztiB  master  is  a  member  of  a  partnership  by  whom  the  servant  is  employed,  and 
the  work  in  which  he  so  takes  part  is  within  the  scppe  of  the  common  nndertakine  of 
the  partnership,  his  co-partners  are  jointly  liable  with  nim  for  the  ii\]ury  thus  causea  to 
the  servant  by  his  negligence. 

VOL.    III.  2  Z  E.   &   & 
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J  861.  that  plaintiff  was  lawfull?  employed  in  the  «aid  pit  at 
Abhworth  ^^^  bottom  of  the  aaid  shaft;  and  in  which  said  pit  % 
&TAMWIX.  certain  corf  was  used  by  defendants  for  the  purpose  of 
raising  coal  from  the  said  pit  to  the  mouth  of  the  said 
shaft;  yet  defendants  so  negligently  guarded  the  mouth 
of  the  said  shaft,  and  so  carelessly  used  and  managed 
the  said  corf,  and  took  so  litde  care  of  a  certain  plate  or 
rail  of  defendants  at  the  mouth  of  the  said  shaft,  that, 
by  reason  of  the  carelessness,  &c.,  of  defendants  the  said 
plate  or  rail  fell  down  the  said  shaft,  and  struck  plaintiff 
on  the  head  with  great  force  and  violence,  and  fractured 
his  skull ;  whereby  plaintiff  became^  was  and  is  perma- 
nently injured,  &c. 

Pleas.  1.  Not  guilty.  2.  Not  possessed.  Issuea 
thereon. 

At  the  trial,  before  Blackburn  J.,  at  the  Durham  SpriD|^ 
Assizes,  1860,  it  appeared  that  the  two  defendants  were 
lessees  of  a  coal  pit,  and  were,  in  that  respect,  in  part- 
nership together.  The  plaintiff  was  a  pitman  employed 
in  the  pit  by  them.  On  the  day  when  the  accident  hap- 
pened he  was  so  employed,  and  the  defendant  Walker 
was  acting  as  banksman  at  the  mouth  of  the  shaft.  For 
the  purpose  of  emptying  the  corves  as  they  came  up 
full  of  coal  from  the  pit,  there  was  a  short  tramway 
made  of  the  usual  rails  or  plates.  The  banksman's  duty 
was  to  receive  the  full  corf  as  it  came  up,  to  place  it  on 
a  tram  which  travelled  upon  the  tramway,  and  to  hook 
on  the  corf  which  was  to  go  down  empty.  *There  waa 
evidence  that  one  of  the  tiamplates  was  loose,  and  it 
appeared  that  while  the  defendant  Walker  was  acting  aa 
banksman,  and  after  he  had  been  told  of  the  insecure 
stale  of  this  tramplate,  it  fell  down  the  pit  and  caused 
severe  injury  to  the  plaintiff,  who  was  standing  at  the 
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bottom  of  the  shaft.    The  defendant  fFalker  was  clearly        ]861. 
gQiItj  of  negligence ;  but  it  was  not  shewn  that  Sianunx,     abbwoytk 
who  was  absent  at  the  time  of  the  accident^  knew  that      gr^sVix. 
the  tramplate  was  loose. 

The  jury  found  a  verdict  for  the  plaintiff  as  against 
fValier,  and  by  the  direction  of  the  learned  Judge  a 
▼erdict  for  the  defendant  Skmwix  ;  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  against  both 
defendants. 

Maniih/  had  obtained  a  rule  calling  on  the  defendant 
Stanwix  to  shew  cause  why  a  verdict  should  not  be 
entered  for  the  plaintiff  against  both  the  defendants,  on 
the  ground  that  there  was  evidence  to  go  to  the  jury 
upon  which  they  might  reasonably  have  found  a  verdict 
for  the  plaintiff  against   Sianwix,  as  well  as  against 

IFaUer. 

» 

Overtnd  shewed  cause  (a).  This  is  quite  a  new  case ; 
that  of  a  servant  suing  his  masters  in  respect  of  an  injury 
c;iBused  by  the  negligence  of  one  of  the  masters  while 
acting  as  a  servant  in  working  with  the  plaintiff.  In 
principle,  however,  the  well  settled  rule  applies  that  a 
master  is  not  responsible  to  a  servant  for  injury  caused  to 
him  by  the  negligence  of  a  fellow  servant  in  the  course  of 
the  common  employment.  For  the  purposes  of  the  case 
the  defendant  (ValkeTf  through  whose  negligence  whilst 
acting  in  the  capacity  of  banksman  at  the  pit  the  accident 
happened,  may  be  regarded  as  a  fellow  servant  of  the 
plaintiff;    and  the  other  defendant,   Stanwix^  as  the 

(a)  Friday,  Jum  15tb,  1860.  Before  Cockbum  C.  J.,  Wiffhhnan  J. 
(who  was  preeoit  during  part  only  of  the  argument),  Orompton  and 
Bhckffum  J«. 

2  2  2 
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1861.  master  of  them  both.  The  plaintiff  most  be  taken  to 
AsBwonTB  have  run  the  risk,  in  entering  the  senrice,  of  injury 
Stamwu.  happening  to  him  from  the  negligence  of  Walker,  whom 
he  must  have  known  to  be  a  person  with  whom  he 
would  have  to  work.  [Coekium  C.  J.  (^an  a  servant 
be  supposed  to  contemplate  the  peculiar  risk  of  an  injury 
caused  by  the  negligence  of  his  master  while  acting  as  a 
fellow  servant?]  Roberts  v.  SmHk{a)  shews  that  per- 
sonal interference  and  negligence  on  the  part  of  a  master 
gives  a  servant,  injured  in  consequence,  a  right  of  action  ; 
and  in  that  view  Walker  may  be  personally  liable  as  mas- 
ter. His  negligence,  however,  was  not  such  negligence, 
qii&  m&<tter,  as  to  affect  his  co-partner  Stanwix  with 
liability.  A  master  who  does  not  personally  interfere 
is  not  liable,  if  he  employs  competent  servants  and  pro- 
vides competent  machinery  for  the  work ;  BartonshiU 
Coal  Company  v.  Reid  {b).  [Blackburn  J.  That  was  a 
Scotch  appeal ;  and  in  Scotland  there  has  been  great 
cesbtance  to  the  establishment  of  the  rule  on  this 
subject,  as  now  settled  in  EnglandJ\  In  Southcote  v. 
Stanley  {c)  it  was  held  that  the  defendant,  an  hotel 
keeper,  was  not  liable  to  the  plaintiff,  who  was  visiting 
him,  by  his  request,  at  the  hotel,  for  an  injury  sustained 
by  the  plaintiff  through  the  falling  of  a  piece  of  glass  upon 
him  from  a  door  which  it  was  necessary  to  open  for  the 
purpose  of  leaving  the  hotel,  and  which  was  in  an  in- 
secure condition.  The  principle  of  that  case  is  in  favour  of 
the  defendant  Stanwix;  and  SJeippv,  Eastern  Countke 
Railway  Company  {d)  and  IViggett  v.  Fox  {e)  are  further 
authorities  in  point. 

(a)  2ff.fK,  213.  {b)  3  McQ.  ».  j^.  Ca.  266. 

(e)  1  H.^N,2An.  (d)  9£rcA.283. 

{€)  11  Bxek.  832. 
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(WiQHTMAN  J.  here  left  the  Court)  1861. 


AimroBTB 


ManUty  and  Damson^  contra.  Even  if  WaVcer  is  to  stajiwiz 
be  regarded  as  the  servant  of  Stanunx,  he  was  not  the 
lessy  in  conjunction  with  StanwiXf  the  plaintiff's  master: 
and  the  cases  shew  that,  although  a  master  is  not  liable 
to  a  servant  for  an  injury  caused  to  him  by  the  negli- 
gence of  a  fellow  servant,  he  is  liable  if  he  himself 
interferes  personally,  and  is  guilty  of  negligence  con* 
ducing  to  the  injury.  In  the  present  case,  fFalker,  by 
his  personal  negligence,  caused  the  injury  to  the  plaintiff; 
and  fFalker^B  negligence  is  in  law  the  negligence  of 
Stanwix  also.  But,  further,  in  Patersan  v.  Wallace  and 
Company  {a)  Lord  Crantoorth  C.  says:  «  When  a  master 
employs  a  servant  in  a  work  of  a  dangerous  character, 
be  is  bound  to  take  all  reasonable  precautions  for  the 
safety  of  that  workman.  This  is  the  law  of  England  no 
less  than  the  law  of  Scotland.  It  is  the  master^s  duty  to 
be  careful  that  his  servant  is  not  induced  to  work  under 
a  notion  that  tackle  or  machinery  is  staunch  and  secure 
when  in  fact  the  master  knows,  or  ought  to  know,  that 
it  is  not  so.  And  if  from  any  negligence  in  this  respect 
damage  arise,  the  master  is  responsible.^'  Brydon  v. 
Stewart  (&)  is  to  the  same  effect,  and  shews  that  a  master 
who  lets  a  workman  down  his  mine  is  bound  to  bring 
him  up  safely,  even  though  he  come  up  on  his  own 
business,  and  not  on  that  of  his  master.  In  Bartonshitt 
Coal  Company  v.  Beid  (c)  Lord  Cranworth  C.  laid 
down  the  same  principle,  as  follows :  *'  When  a 
master  employs  bis  servant  in  a  work  of  danger  he  is 
bound  to  exercise  due  care  in  order  to  have  his  tackle 

(a)  1  McQ.  8c.  App.  Ca.  748.  761.        (ft)  2  McQ.  8c.  App.  Co,  30. 
(r)  3  McQ,  8c,  App,  Ca.  268.  288. 
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1861.  <^nd  machinery  in  a  safe  and  proper  condition,  ao  as  to 
AsBwoBTB  protect  the  servant  against  unnecessary  risks."  And  io 
Stanwix.  BartomMU  Coal  Company  ▼.  McGuire{a)  Lord  Chelms^ 
ford  expressed  his  entire  concurrence  in  Lord  Cran- 
toortVs  opinion.  Both  Walker  and  Stanwix,  therefore, 
were  bound  to  protect  the  plaintiff  frooi  unnecessary 
risks,  the  service  being  dangerous.  Stanwix  delegated 
this  duty  to  Walker,  and  Walker^  as  the  evidence  shews, 
grossly  neglected  it  in  not  taking  measures  to  secure  the 
tramplate  which  injured  the  plaintiff,  though  Walker 
knew  that  it  was^  loose.  That  the  negligence  of  one  of 
several  partners  while  acting  for  the  rest  in  the  partner- 
ship business  is  in  law  the  negligence  of  nil,  b  shewn  by 
MoretoH  v.  Hordem  (6)9  where  all  the  proprietors  of  a 
stage  coach  were  held  responsible  for  an  injury  caused 
to  the  plaintiff  by  the  negligence  of  one  of  them  while 
driving  the  coach.  In  the  last  place,  there  was  no 
evidence  whatever  to  support  the  contention  on  the 
other  side,  that  Walker  was  a  fellow  servant  with  the 
.plaintiff. 

Cur.  adv.  vulU 

Crompton  J.  now  delivered  the  judgment  of  tfae 
Court.  The  question  to  be  determined  in  this  case  b^ 
whether  the  defendant  Stanwix,  being  co-propriet<Nr  with 
the  other  defendant.  Walker,  of  a  mine,  is  jointly  liable 
with  him  for  an  injury  sustained  by  the  plaintiff,  a  work- 
man in  their  common  employ,  through  the  negligence  of 
the  defendant  Walker.  The  facts  are  such  that,  if  the 
defendant  Walker  had  been  simply  the  fellow  workman 
of  the  plaintiff,  the  case  would  have  come  within  the 

(a)ZMcQ.So.App.Ca.9(XkV».  (&)4iK.#aa». 
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priDciple  that  a  servant  sustaining  an  injury  from  tbe  1861. 
negligence  of  a  fellow  servant  engaged  in  the  same  abhwo&tu 
employment^  cannot  recover  against  the  common  master*  stahwui. 
The  present  case  woald  then  have  been  quite  analogous 
to  that  of  BartonshiU  Coal  Company  v.  Reid(a).  Bat 
the  present  case  is  distinguishable  from  the  class  of  cases 
which  have  been  referred  to,  in  the  important  particular 
that  the  defendant  Walkefy  although  in  fact  engaged 
jointly  with  the  plaintiff  in  the  work  of  the  mine,  was 
also  a  co-proprietor,  and,  as  such,  one  of  the  plaintiff's 
masters;  and  the  question  is,  whether  this  circumstance 
takes  the  case  out  of  the  before  mentioned  rule,  and 
calls  for  the  application  of  a  different  principle.  We 
are  of  opinion  that  it  does,  and  that  the  plaintiff  is 
entitled  to  hold  the  defendant  Stanwix  responsible  for 
the-  negligence  of  his  co-proprietor  and  partner.  The 
doctrine  that  a  servant,  on  entering  the  service  of  an 
employer,  takes  on  himself,  as  a  risk  incidental  to  the 
service,  the  chance  of  injury  arising  from  the  negligence 
of  fellow  servants  engaged  in  the  common  employment, 
has  no  application  in  the  case  of  the  negligence  of  an 
employer.  Though  the  chance  of  injury  from  the  neg- 
ligence of  fellow  servants  may  be  supposed  to  enter  into 
the  calculation  of  a  servant  in  nudertaking  the  service, 
it  would  be  too  much  to  say  that  the  risk  of  danger  from 
the  negligence  of  a  master,  when  engaged  with  him  in 
their  common  work,  enters  in  like  manner  into  his 
speculation.  From  a  master  he  is  entitled  to  expect  the 
care  and  attention  which  the  superior  position  and 
presumable  sense  of  duty  of  the  latter  ought  to  command. 
Tbe  relation  of  master  and  servant  does  not  the  lets 

(a)  ZMeQ.ae,App.Ca,2&^ 
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1861.  subsist  because,  by  some  arrangement  between  tbe  joint 
AsBwoBTB  masters,  one  of  them  takes  on  himself  the  functions  of  a 
Sriiiinx.  workman.  It  is  a  fallacy  to  suppose  that  on  that  account 
the  character  of  master  is  converted  into  that  of  a  fellow 
labourer.  Though  engaged  with  tbe  plaintiff  in  a  com- 
mon employment,  Walker  did  not  the  less  remain  the 
master  of  tbe  plaintiff,  and  the  partner  of  the  defendant 
Stanwix.  This  being  so,  it  follows  that  Stanwix  most 
be  liable  in  respect  of  tbe  negligence  through  which 
injury  has  arisen  to  the  plaintiff,  as  the  relation  of 
partner  subsisted  between  Walker  and  Stanwix;  and  as 
the  negligence  was  in  a  matter  within  the  scope  of  a 
common  undertaking  we  think  that  Stanwix  is  equally 
liable  with  Walker.  That  a  partner  is  liable  for  the 
negligence  of  his  co-partner  when  engaged  in  the  busi-* 
ness  of  the  partnership  is  not  only  clear  in  principle, 
but  is  established  by  the  case  of  Mareton  v.  Hardern  (a) 
in  this  Court,  where  two  proprietors  of  a  stage  coach 
were  held  liable  with  a  third  for  the  negligence  of  the 
latter,  by  whom  the  coach  had  been  driven.  Now  it 
has  never  been  doubted  that  for  personal  negligence  of 
the  master,  whereby  injury  is  occasioned  to  the  servant, 
tbe  master  will  be  liable.  Personal  negligence  b  clearly 
established  against  Walker  ;  and,  it  being  admitted  that 
the  defendant  Stanwix  was  his  co-proprietor  and  partner, 
the  latter  must  be  held  to  be  jointly  responsible  in 
respect  of  such  negligence,  and  is  therefore  liable  in 
this  action.  The  rule  must  be  made  absolute  to  enter 
the  verdict  against  him,  as  well  as  against  the  other 
defendant 

Rule  absolute. 

(a)  4  £.  #  a  223. 
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Castrique  against  Behbens  and  others. 


I860. 

June  5th. 
Thursdaj^, 
June  7th. 

1861. 
Saturday, 
Feltrua3y23Td, 


DECLARATION.    For  that,  before  the  committing  The  i)riiiciple 
that|  in  an 
by  defendants  of  the  grievance  hereinafter  men-  action  for 

tionedy  one  John  George  Clatu,  of  Liverpool,  a  British  and  without 

subject,  was  the  sole  registered  owner  of  a  certain  ship  p'^b^ec^^e 

called  The  Ann  Martin,  and  her  appurtenances,  which  JJ[^''"f  ^^jj 

ship  was,  at  the  time  Claus  was  her  owner,  and  up  to  connvry  in 

*^  "^  motion  to  the 

the  time  of  the  sale  of  the  said  ship  hereinafter  men-  damage  of 

*^  plaintiff,  it  is 

tioned,  a  British  ship,  and  duly  registered  as  such  pur-  ewential  to 

,  4.       1       .        1    .       .     ^  1     •        f^^ew  that  the 

suant  to  the  statutes  for  the  time  being  m  force  relating  proceeding 

to  the  registering  of  British  vessels;  and,  on  30th  inst^ed 

November,  1854,  whilst  Clans  was  such  owner  and  so  JJIa^^ont 

registered,  he,  by  bill  of  sale  duly  made  and  registered  "^°*^^  vi 

pursuant  to  the  said  statutes,  assigned  and  transferred  ^^  ^^^ . 

■^  ^  ^      terminated  in 

by  way  of  mortgaire  all  his  estate  and  interest  in  the  said  ftivour  of 
f^,      ^  ^^  plaintiff,  if 

ship  and  her  appurtenances  to  one  Thomas  Harrison,  from  its  nature 

and  Harrison  became  and  was  registered  as  the  mort-  of  such  a 

gagee  of  the  sud  ship  and  her  appurtenances,  according  appUes^whm 

to  the  provisions  of  the  said  statutes.     And  on  2nd  ^^t°for 

February,  1*856,  and  whilst  Harrison  was  such  registered  J*^^!^^ 

mortgagee,  he^  by  bill  of  sale  duly  made  and  registered  ^^PS  *  P^^- 

pursuant  to  the  said  statutes,  assigned  and  transferred  taken  m  a 

foreign  Court 
to  the  damage 
of  plaintiff.  A  declaration  therefore  in  such  an  action,  on  the  face  of  which  it  appears 
that  the  foreign  Court  was  one  of  competent  jurisdiction  in  the  orooeeding,  ana  gave 
therein  a  judgment  in  rem  to  the  damage  of  the  now  plainti£(  whicn  judgment  remains 
nnreT«ned ;  and  it  does  not  appear  that  the  now  plaintif!^  though  he  was  not  an  original 
partf  to  the  proceeding,  might  not  ha^e  intervened,  or  did  not  in  fact  intervene,  and 
obtain  a  heanng  therein ;  is  bad  on  demurrer. 
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1861.  ^'^  bi8  interest  in  the  said  ship  and  her  appurtenances  to 
CABTaiQoi"  ^^^  Richard  Emiey,  and  Emley  became  and  was  regis- 
BiBRENs.  ^^^^^  ^  ^^^  mortgagee  of  the  said  ship  and  her  appur- 
tenances, according  to  the  provisions  of  the  said  statutes. 
And  on  9tb  Apri!^  1854,  and  whilst  Emley  was  such 
registered  mortgagee,  he,  by  bill  of  sale  duly  made 
pursuant  to  the  said  statutes,  assigned  and  transferred  all 
his  interest  in  the  said  ship  and  her  appurtenances  to 
plaintiff.  And  in  December,  1853,  the  said  ship  sailed 
from  Liverpool  on  a  voyage  to  Melbourne,  in  Australia^ 
and  from  thence  back  to  England,  calling  at  the  poit  of 
Havre  de  Ordce,  in  the  French  empire ;  and  one  WUJiam 
Benson  was,  during  the  said  voyage,  the  master  of  the 
said  ship ;  and  in  the  course  of  the  said  voyage,  at  Met- 
houme  aforesaid,  Benson  drew  a  certain  bill  of  exchange, 
dated  8th  Jum,  1854,  on  CTaus,  the  then  owner  of  the 
said  ship,  by  the  name  and  designation  of  George  Claris 
Sf  Co.,  Liverpool,  requiring  George  Clans  tf  Co.,  eight 
days  after  sight,  to  pay  to  the  order  of  certain  persons 
by  the  name  and  designation  of  Messrs.  Levien  tf  Stei-^ 
nitz  the  sum  of  601/.  16«.  6 J.,  for  and  on  account  of 
certain  necessary  disbursements  for  the  ship  called  the 
Ann  Martin.  And  Messrs.  Levien  jr  Steinitz,  without 
any  value  or  consideration  for  such  indorsement,  or  for 
defendants  becoming  the  holders  of  the  said  bill,  in- 
dorsed the  said  bill  to  defendants,  then  being  British 
subjects '  residing  at  Liverpool,  in  England.  And  de- 
fenaants,  then  being  British  subjects  residing  in  England, 
being  the  holders  of  the  said  bill,  the  said  bill  was  doty 
presented  for  acceptance  to  G.  Clous  ff  Co,,  and  was 
dishonoured.  And  defendants,  well  knowing  the  pre- 
mises, and  that  the  said  ship  was  about  to  call,  on  her 
said  voyage  from  Melbourne  to  England,  at  the  port  of 
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Havre  de  Grdce^  in  the  empire  of  France;  and  well  I86L 
knowings  as  the  fact  is,  that  by  the  law  o(  France  when,  "^aateiqui 
during  a  voyage,  a  bill  of  exchange  is  drawn  by  the  -^^Ji^g^^, 
master  of  a  ship  upon  the  owner  of  such  ship  for  and 
on  account  of  necessary  disbursements  for  the  ship,  a 
French  subject,  if  he  be  the  bonfi  fide  holder  for  value 
of  such  bill,  but  not  otherwise,  may,  if  the  ship  be  In 
any  port  of  the  empire  of  France,  take  ..proceedings  in 
rem  in  the  Courts  of  the  said  empire  to  attach  the  ship 
in  such  port,  and  to  sell  and  dispose  of  such  ship  for  the 
purpose  of  paying  such  bill  and  the  costs  of  such  pro- 
ceedings; afterwards,  and  after  Clatu  had  ceased  to  be 
the  owner  of,  and  plaintiff  had  become  and  was  inte* 
rested  in,  the  said  ship  as  aforesaid,  and  after  the  said 
bill  had  been  dishonoured,  falsely,  fraudulently  and  un- 
lawfully contriving  and  intending  to  deprive  plaintiff  of 
his  property  and  interest  in  the  said  ship,  and  to  cause 
the  said  ship  to  be  sold  for  payment  of  the  said  bill  of 
exchange,  fraudulently  and  unlawfully  conspired  with 
one  Etienne  Trateaux,  then  being  a  French  subject  re^ 
siding  in  France^  that  defendants  should  indorse  the 
said  bill  to  Troteaux  without  any  value  or  consideration 
for  such  indorsement,  and  that  Troteaux  should  take 
proceedings  in  the  Tribunal  of  Commerce  at  Havre,  and 
also  In  the  Civil  Tribunal  at  Havre,  to  attach  the  said 
sliip  and  her  appurtenances  at  the  said  port,  and  to 
obtain. a  sale  of  the  same  for  the  purpose  of  paying  the 
said  bill  out  of  the  proceeds  of  such  attachment  and 
sale ;  and  that  for  that  purpose  Troteaux  should  falsely 
and  fraudulently  represent  to  the  said  TriBnnal  of  Com- 
merce and  to  the  said  Civil  Tribunal  at  Havre,  that  he, 
TrifUaux,  then  was  the  bon&  fide  holder  of  the  said  bill 
for  good  and  valuable  consideration,  in  order  thereby 
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1861.  falsely  and  fraudulentlj  to  obtain  an  order  of  the  said 
CisTRiQui  Tribunals  for  the  attachment  and  sale  of  the  said  ship 
JBbhkkns.  ^^^  ^^^  purpose  of  paying  the  said  bill  of  exchange. 
And  afterwards^  and  after  the  said  bill  had  become  due 
and  had  been  dishonoured^  defendants,  in  pursuance  of 
the  said  conspiracy,  did  indorse  the  said  bill  to  TroUauXf 
without  any  value  or  consideration  for  such  indorsement. 
And  thereupon  Troteaux^  upon  the  lEirrival  of  the  said 
ship  at  the  port  of  Hawe^  took  proceedings  in  the  said 
Tribunal  of  Commerce  and  also  in  the  said  Civil  Tri* 
bunal  at  Havre,  to  attach  the  said  ship  and  to  obtain  a 
sale  of  the  same  for  the  purpose  of  paying  the  said  bill 
out  of  the  proceeds  of  such  sale ;  and  did  fidsely  and 
fraudulently  represent  to  the  said  Tribunals  respectively 
that  he  was  the  bon£  fide  holder  of  the  said  bill  for 
good  and  valuable  consideration  ;  and  thereby  obtained 
from  the  said  Tribunals  orders  for  the  attachment  and 
sale  of  the  said  ship,  for  the  purpose  of  paying  the 
amount  of  the  said  bill  and  the  costs  of  such  proceed- 
ings. And  thereby  plaintiff  wholly  lost  and  has  been 
deprived  of  his  property  and  interest  in  the  said  ship 
and  her  appurtenances. 
Demurrer.    Joinder  in  demurrer  (a). 

HoJl,  for  the  plaintiff  (5).  The  declaration  discloses  a 
good  cause  of  action.  The  gist  of  it  is  that  it  chaif^ 
the  defendants  with  a  conspiracy  to  deprive  the  plaintiff 
of  his  property  in  the  ship  Ann  MctrtiUf  by  a  fraudulent 

(a)  There  were  also  demuzrera  by  the  pkintiff  to  two  of  the  pleas, 
end  a  demurrer  bj  the  defendants  to  the  replication ;  but  these  plead* 
ings  and  the  aigomente  npon  them  are  omitted,  as  it  became  unneoessaiy 
for  the  Court  to  giye  an  opinion  upon  their  raUditj. 

{h)  Tuesday,  June  5th,  1860.  Before  Cockbttrn  C.  J.,  Wiffhtman^ 
Orompton  and  Blackburn  Js, 
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indorscmeDt  of  the  bill  of  exchange  to  Troteanx^  with  1861. 
intent  that  he  should  false! j  represent  himself  as  a  bona  Cjistriquk 
fide  holder  for  Talue,  and  so  attach  the  ship  under  the  BiHaws 
French  law.  Coxe  ▼•  Smithe{a)  is  a  case  in  point  There 
it  was  held  that  an  action  lay  for  causing  the  plaintiff  to 
be  depri?ed  of  his  o65ce  by  means  of  a  false  affidavit  of 
malfeasance  by  him  therein.  In  Fitzherhert  De  Nat.  Brev. 
1 16  D.,  it  is  laid  down  that  ^'Conspiracy  shall  be  maintain- 
able against  those  who  conspire  to  foi^e  false  deeds  which 
are  given  in  evidence,  by  which  any  person's  land  is  lost." 
Gerhard  v.  Bates  (b)  shews  that  there  is  no  necessity  for 
any  privity  between  the  parties  to  support  an  action  of 
tort  fot  a  fiilse  representation.  In  principle,  therefore,  it  is 
immaterial,  with  regard  to  such  an  action  as  the  present, 
whether  the  false  representation  was  made  to  the  plaintiff 
himself,  or  to  some  other  person  who  had  power  to 
deprive  him  of  his  property.  Gregory  v.  Duke  of  Brunt" 
mck{e)  shews  that  an  action  lies  for  a  conspiracy  to 
hiss  an  actor  off  the  stage;  so  that  acts,  innocent  in 
themselves,  if  done  for  a  wrongful  purpose,  are  action- 
able. Hence,  in  the  present  case,  the  defendants'  frau- 
dulent intent  in  indorsing  the  bill  to  Troteaux^  makes 
them  liable  to  the  plaintiff.  It  will  be  said,  on  the 
other  side,  that  the  action  is,  in  effect,  for  the  abuse  of 
the  process  of  a  foreign  Court.  But  first,  the  gist  of  the 
action  is  the  conspiracy  in  this  country  to  deprive  the 
plaintiff  of  bis  property  by  means  of  the  overt  acts  of 
indorsing  the  bill  to  a  French  subject  and  of  the  false 
representation  by  that  person  to  the  French  Court  that 
he  was  an  indorsee  for  value.  And,  secondly,  an  action 
lies  for  falsely  and  maliciously  abusing  the  process  of 

(a)  1  U9.  lie.  {h)%E.i  B.  476. 

(c\  6  AT.  i'  G.  205. 
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1861.  any  Court.  Chainger  v.  HiU{a\  Beywoodv,  CoUinge{b)y 
CAiTKiQnx  Whitelegg  v.  Richards  (e),  Daniels  v.  Fielding  (rf),  Farley 
Bbhrens.  ^^  Danhs  (0),  are  instances  of  actions  for  such  an  abuse 
of  the  process  of  Courts  in  this  country.  A  fortiori 
ought  such  actions  to  lie,  in  our  Courts,  for  an  abuse  of 
the  process  of  a  foreign  Court,  lest  the  person  injured 
thereby  should  be  without  redress  in  the  country  where 
the  wrong  is  committed.  The  other  side  may  rely  upon 
a  class  of  cases  which  decide  that  a  false  statement  made 
in  the  course  of  a  trial  is  not  the  subject  of  an  action: 
hut  the  present  case  differs  from  them  in  this,  that  here 
the  process  otf  the  Court  wais  set  in  motion  by  the  false 
statement  and  conspiracy*  In  12  Rep.  128,  tit./^Fabe 
Affidavits^  it  is  laid  down  that  one  may  have  an  action 
against  another  to  recover  damages  for  perjury  by  which 
damages  accrue:  and  in  Revise.  Smith  {f)  WiUss  J. 
seems  to  have  been  of  opinion  that  an  action  may  be 
brought  in  respect  of  any  damage  which  the  plaintiff 
has  sustained,  or  which  has  been  broQgfat  about,  by 
npieans  of  an  affidavit  made  by  the  defendant,  causing 
the  plaintiff  to  be  harassed  fa|y  illegal  proceedings. 
[Crampton  J.  It  appears  from  the  declaration  that  the 
French  Courts  gave  judgment  in  favour  of  TWfeftix. 
Was  not  that  a  judgment  in  rem,  and,  6s  such,  binding, 
Un  reversed,  on  all  the  world,  and,  therefore,  on  the 
plaintiff?]  The  Court  of  Common  Pleas  has  held  that 
this  very  judgtnent  was  not  a  judgment  in  rem  (g). 
But  even  if  they  were  wrong  in  so  holding,  a  judgment 

(a)  4  A  N.  a  212.  (*)  9  A,  #  E,  268. 

(e)  2S.fC.  46.  (rf)  16  Af.#  W.  200. 

(0  ^R^B.  403.  (/)  18  a  B.  126. 142. 

(y)  In  Caatriqu€  t.  Imrie,  8  C  B.  N,  8, 1.  TK&t  decisioD  Itas,  however, 
been  revened  on  appeal  by  tbe  Exchequer  Chamber.  Imrie  t.  Castrique, 
8  a  B.  N,  S,  405. 
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ID  rem  may  be  avoided,  if  fraudulently  obtained.  De-  1861. 
Grey  C.  J.,  in  delivering  the  opinion  of  the  Judges  in  Castriqdb 
Ihicliess  ofKingstofCs  Case  (a),  says  «  Like  all  other  acts  bkheksb, 
of  tbe  highest  judicial  authority,  ii''  (the  sentence  of 
the  Spiritual  Court)  "b  impeachable  from  without: 
although  it  is  not  permitted  to  shew  that  the  Court 
was  mistaken^  it  may  be  shewn  that  they  were  misled. 
Fraud  is  an  extrinsic,  collateral  act ;  which  vitiates 
the  most  solemn  proceedings  of  Courts  of  justice.  Lord 
Coke  says,  it  avoids  all  judicial  acts,  ecclesiastical  or 
temporal"  Mr.  Smithy  in  his  notes  to  that  case,  com- 
menting upon  the  extent  to  which  a  foreign  judgment 
is  to  be  held  binding  here,  observes  (b) :  /'It  is"  *<not 
too  much  to  say,  that  our  Courts  would  allow''  it "  to 
be  impeached  by  extrinsic  evidence,  shewing  distinctly 
that  the  Court  which  pronounced  it  had  no  juris- 
diction,'* ^  or  that  it  was  obtained  by  fraud,  for  that, 
to  use  the  language  of  the  Lord  Chief  Justice,  is  an 
extrinsic  collateral  act,  which  vitiates  the  most  solemn 
proceedings  even  of  our  own  Courts."  The  plaintiff 
having  been  no  party  to  the  proceedings  in  the  French 
Courts,  and  having  had  no  opportunity  of  intervening, 
the  judgment,  even  if  it  be  in  rem,  is  not  binding  on 
him,  having  been  obtained  by  fraud.  Even  in  an  action 
for  a  malicious  prosecution,  the  rule  that  the  plaintiff  is 
bound  to  shew  a  termination  in  his  favour  of  the  pro- 
ceedings of  which  he  complains,  does  not  apply  where 
those  proceedings  are  ex  parte,  and  must  of  necessity 
terminate  unfavourably  to  him ;  Steward  v.  Gromett  (c). 
In  Stary^s  Conflict  rf  Laws^  sect  592,  cap.  15,  p.  986 
(ed.  3),  it  is  laid  down  that  a  judgment  in  rem  against 

(a)  2Sm.L.C.e60(9d. 5.).  (b)  2  3m,  L.  C.  6d4.  (ed.  5.). 

(#)  7  C.  B.  N.  8. 191. 
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1861.  .movable  property  within  the  jurisdiction  of  the  Court 
Castbiqub  pronouncing  the  judgment,  and  exercising  a  jurisdiction 
Bbbruib.  ^^  ^^^*  ^  conclusive.  But  the  author  adds  that  **  The 
doctrine"  <*  is  always  to  be  understood  with  this  limita- 
tion, that  the  judgment  has  been  obtained  bonfi  fide  and 
without  fraud ;  for  if  fraud  has  intervened,  it  will  doubt- 
less avoid  the  force  and  validity  of  the  sentence." 
[  Nightman  J.  In  Smith  ▼.  Tanstall  (a)  an  action  was 
held  to  lie  against  the  defendant  for  conspiring  with  one 
fV.  S,  to  procure  the  latter  to  confess  a  judgment  to  a 
person  to  whom  he  owed  nothing,  in  order  to  defeat 
an  execution  by  the  plaintiff  against  fF.  S.  for  rent 
arrear :  and  the  decision  was  afHinned  on  error  to  Par* 
liament.  Crompton  J.  There  the  judgment  confessed 
was  not  a  judgment  in  rem.  Wightmah  J.  referred  to 
Savill  r.  Roberts  (£).]  The  rule  that  the  proceedings 
complained  of  must  be  shewn  to  have  terminated  favour- 
ably to  the  party  complaining  of  them,  if  it  is  to  be 
extended  beyond  the  case  of  an  action  for  malicious 
prosecution,  can  apply  only  where  the  parties  are  the 
same,  and  the  proceedings  are  not  ex  parte ;  its  only 
object  being  to  avoid  the  existence  at  the  same  time  of 
incongruous  judgments  between  the  same  parties  in  » 
matter  twice  litigated  between  them. 

Montague  Smith,  for  the  defendants.  It  appears  from 
the  declaration  that  the  proceedings  in  the  French  Court 
were  in  rem ;  and  it  must  be  assumed,  until  the  contrary 
is  shewn,  that  all  the  proper  parties  had  notice  of  them  ; 
for  it  cannot  be  supposed  that  the  Court  would  act  in  a 
manner  contrary  to  natural  justice.    The  presumption 

{a)  Caiih.^  (h)  SaOulZ. 


▼. 
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omnia  rite  esse  acta  applies;  if  there  was  any  irregu-  1861. 
Iaritj»  it  lies  opon  the  plaintiff  to  aver  it^  and  to  shew  CAsniQua 
some  ground  for  impeaching  the  judgment  [Blackburn 
J.  It  may  not  be  necessary  for  the  plaintiff  to  impeach 
the  jadgment.  He  may  say  that  he  has  a  good  cause  of 
action  against  the  defendants  for  wrongfully  and  im« 
properly  doing  that  which  has  resulted  in  a  valid  judg- 
ment in  rem  to  his  detriment.]  If  the  judgment  is 
Talid,  the  plaintiff  can  have  no  cause  of  action  until  it 
is  reversed ;  his  proper  course  was  to  appeal  against  it 
in  the  regular  course  of  procedure  of  the  Courts  in 
which  the  proceedings  were  brought.  The  leading 
authority  that  a  judgment  in  rem  is,  while  it  stands, 
conclusive  on  all  the  world,  is  Hughes  v.  CarneUus  (a), 
in  which  the  judgment  of  a  foreign  Admiralty  Court' 
adjudging  a  ship  lawful  prise  was  held  conclusive ;  and, 
though  erroneous  in  fact,  binding  on  the  owner,  so  as  to 
prevent  him,  while  it  remained  unreversed,  from  reco- 
vering the  ship  in  this  country.  In  Vanderbergh  ▼• 
Blake  (ft),  which  was  an  action  for  falsely  and  maliciously 
procuring  a  sentence  of  forfeiture  of  the  plaintifls'  goods 
as  being  the  goods  of  aliens^  whereas  the  defendant 
knew  the  plaintifls  to  be  the  owners  of  the  goods  and  to 
be  denisens.  Lord  Hale  C.  B.  made  some  observations 
very  much  in  point  in  the  present  case.  He  said :  **  It 
deserves  consideration  whether  an  action  lies  at  all,  as 
this  case  is,  or  not :  for  here  the  goods  are  condemned 
as  forfeited  by  judgment  of  the  Court ;  and  the  party 
might  have  prevented  that  by  coming  in  before  judg- 
ment upon  proclamation  and  claiming  property;  and  if 
such  an  action  should  be  allowed,  the  judgment  would 

(«)  2  iSKov.  232.  {h)  HoriiT.  191 195. 

TOL.  IIL  3  A  B.   &  B. 
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1891.  be  bfowed  off  by  a  side  wind :  and  io  in  otber  actions  ; 
CA9TstQi7B  ^®  ^^  ^  ^^^  be  cotiTicted  of  perjury,  an  action  upon  the 
BsHJcaM.  ^'^  ^^^  ^^^'  though  the  proneeotion  were  maliciona. 
It  baR  been  a  great  doubt  in  this  Court  whether  an  action 
of  trover  liea  after  sudi  a  condemnation,  and  adjudged 
at  last  that  it  does  not  Bnt  if  a  partlcukr  person  had 
come  in,  and  chimed  property,  and  lost  them,  yet  the 
true  proprietor  might  have  an  aetion  of  trover,  because 
he  was  no  party  to  the  former  suit ;  but  here  upon  a 
condemnation  after  proclamation,  it  is  otherwise."  la 
WhtlworA  V.  Hall  (a)  it  was  held  that,  in  an  aetion  for 
maliciously  suing  out  a  commission  of  bankruptcy  against 
the  plaintiff,  it  must  be  averred  and  proved  that  the 
commission  was  superseded  before  the  commencement 
of  tlie  action :  and  that,  if  this  fact  be  not  proved^  the 
plaintiff  ought  to  be  nonsuited,  though  the  fact  be  not 
averred  in  the  declaration,  and  though  the  defendant, 
who  might  have  demurred  for  the  omission,  has  not 
done  so;  Lord  Tenierden  C.  J.,  in  giving  judgment, 
saying:  "If  a  commission  of  bankrupt  be  sued  out 
without  any  reasonable  or  probable  cause,  we  must 
assume  that  the  Lord  Chancellor  would  supersede  it.** 
In  Steward  v.  Gromett  (ft)  the  Court  affirmed  the  general 
rule  that  the  plaintiff  must  shew  a  termination  in  his 
favour  of  the  proceedings  the  institution  of  which  is  his 
ground  of  complaint ;  but  considered  the  particular  in- 
stsnce  an  exception.  In  Farley  v.  Barikg  (e)^  which  was 
an  action  fbr  falsely  and  maliciously  procuring  .the  plain- 
tiff to  be  adjudged  a  bankrupt  the  adjudication  was 
annulled  before  action  brought*  J?mi  v.  SmUk  (d) 
hi  no  way  supports  the  plaintiff's   contention.    CU- 

(o)  4S.  #  jy.  493.  (d)  18  C.  B.  l». 
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InuT.  Cove  (a)  shews  that  it  is  not  actionable  to  have  186L 
frauduleiitlj  induced  a  third  person  to  bring  a  wrong-  Cabtbiqvs 
fbl  action  against  the  plaintiff;  at  all  events^  if  it  Bkhbeks. 
appears  that  that  action  terminated  unfavourably  to 
him.  SOf  CottereU  v^  Janes  {b)  decides  that  no  action 
lies  for  a  conspiracy  falsely  and  maliciously  and  with- 
out any  reasonable  or  probable  cause  to  commence 
and  prosecute  an  action*  i^  the  name  of  a  tliiird  per- 
8pn»  against  the  plaintiff,  without  an  allegation  shewing 
that  legal  damage  has  been  sustained  thereby.  Haddan 
▼•  LM{e)  is  a  further  authopty  that  special  damage, 
the  immediate  result  of  the  wrong  complained^  of»  must 
be  averred  in  a  declaration  for  &lsely«  maliciously  and 
without  reasonable  and  probable  cause,  procuring  a  third 
person  to  do  the  plaintiff  an  injury.  The  instances 
giTflni  in  Cam*  Dig^  Action  upon  the  Case  for  Canspi* 
Toty  (A);  AetUm  .upan-  the  Case  far  a  Deeeit  (A  4.); 
Whzherbsrt  De  Nat.  Brev.  tit.  fFrit  tf  Canspiraey^ 
116  £s  shew  that  a  phtintiff  who  complains  (bat  he  Has 
been  injured  by  a  conspiiacy  tq  set  the  law  in  motion 
against  him  must  shew  either  that  the  proceedings  of 
which  he  complains  were  set  aside  before  writ  brought^ 
or  that  they  terminated  in  his  fiivour«  In  the  last  case 
bearing  on  the  sul^ect»  Barber  v.  Lesiter  (J),  Erie  C.  J. 
says:  '^The  declaration  is  partly  for -conspiracy  and 
partly  for  overt  acts,  amongat  which  there  might  possibly 
be  some  which  might  indirsctiy  haye  led  to  the  charge 
against  the  plaintift  If  the  declaration  did  amount  to  a 
charge  that  the  defendant  did  some  act  which  direcdy 
caused  the  plaintiff  to  be  prosecuted  for  illicit  distillation, 

(a)  4it ^ i^.  226.  (h)  11  0.  B. 713. 

(c)  16  C,  £.  411.  (<0  7  C  B.  N.  fiL  176.  W. 

3  A  2 
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1861.       it  would  fall  within  the  rale  applicable  to  malidons  pro* 

C18TUQUB    secutionsy  as  chaining  that  the  defeodaot  and  Savage 

BkbUmkb.     ^^^^^  ^^®  excise  officer  as  an  instroment  in  their  hands 

for  the  prosecution  they  planned;  and  then,  the  plaintiff 

having  been  conyicted«  he  could    not   maintain  the 

action." 

Soil,  in  reply.  A  judgment  in  rem  is  eondufflve  as 
an  estoppel  only  on  the  point  adjudicated  upon.  In 
the  present  case,  therefore,  the  judgment  of  the  French 
Court  is  condusive  only  as  to  the  status  of  the  sbip»  but 
is  no  bar  to  this  action.  In  2  Taylor  on  Evideneep 
§  1490,  the  author  says :  **  Though  a  judgment  in  rem 
is"  '*  binding  upon  all  the  world  as  to  the  predse  point 
directly  dedded,  and  consequently  the  decimon  cannot 
be  impeached  in  the  same  or  another  Court,  by  shewing 
that  the  facts  on  which  it  immediately  rests  are  false  ;— 
yet,  when  th^se  facts  are  themselves  put  directly  in  issue 
in  a  subsequent  suit,  the  judgment  does  not"  "  furnish 
oondosiTe  evidence  of  ibeir  truth,  however  necessary  it 
may  have  been  for  the  Court  proceeding  in  rem,  to 
have  determined  that  question  before  it  adjudicated 
upon  the  prindpal  point"  DalgleUh  v.  Hodgwn  (a)  and 
Fuher  V.  Ogle  (&)  shew  that  the  ground  upon  which  a 
foreign  judgment  in  rem  proceeded  may  be  contested  in 
an  EngUih  Covai  of  law,  if  that  ground  does  not  appear 
clearly  on  the  face  of  the  judgment.  The  authorities 
already  dted  shew,  further,  that  a  judgment  in  rem  may 
be  impeached,  if  it  be  obtained  by  fraud.  In  CoUerett 
V.  Jones  (e)  and  Saddan  v.  Lott  (d)  the  actions  fuled^ 

(a)  7  Binff.  4d5.  (b)  1  Oampb.  4ia 

(6)  11  a  B.  718.  (if)  15  a  B.  411, 
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because  it  was  not  sufficiently  alleged  that  the  plain tiflls        1861. 
had  sustained  legal  damage ;  and  Collins  ▼.  Cave  {a)  was    CABmqvm 
decided  mainly  on  the  ground  that  the  damage  sustained  ^* 

was  too  remote  a  consequence  of  the  defendant's  wrong- 
ful act 

Cur.  ado,  vuU. 

Cbompton  J.  now  delivered  the  judgment  of  the 
Court.  In  this  case  the  demurrer  to  the  declaration 
raises  a  question  of  some  difficulty.  There  is  no  doubt, 
on  principle  and  on  the  authorities,  that  an  action  lies 
for  maliciously  and  without  reasonable  and  probable 
cause  setting  the  law  of  this  country  in  motion  to  the 
damage  of  the  plaintiff,  though  not  for  a  mere  con- 
spiracy to  do  so  without  actual  legal  damage ;  CoUerell 
▼.  Janes  (b\  Barber  v.  LesUer  (c).  But  in  such  ah  action 
it  is  essential  to  shew  that  the  proceeding  alleged  to  be 
instituted  maliciously  and  without  probable  cause  has 
terminated  in  fieiYour  of  the  plaintiff,  if,  from  its  nature, 
it  be  capable  of  such  a  termination*  The  reason  seems 
to  be  that  if,  in  the  proceeding  complained  of,  the  decision 
was  against  the  plaintiff  and  was  still  unreversed,  it 
would  not  be  conristent  with  the  principle  on  which 
law  is  administered  for  another  Court,  not  being  a  Court 
of  appeal,  to  hold  that  the  decision  was  com^  to  without 
reasonable  and  probable  cause.  In  the  present  case  the 
proceedings  were  not  instituted  in  the  Courts  of  this 
country,  but  they  are  stated  to  be  proceedings  in  rem  in 
the  Courts  of  France.  There  is  no  direct  authority  on 
the  point;  but  it  seems  to  us  that  the  same  principle 

(•)  7  a  B.  y.  8,  176: 
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1 861  •  wbicli  makes  it  objectionable  to  entertain  a  suit  grounded 
Caitbiqu*  ^^  ^h®  assumption  that  tfae  unreTersed  decision  of  a 
Bbhbkiis.  Court  in  this  countij  was  come  to  without  reasonable 
and  probable  cause,  applies  where  the  judgment,  though 
in  a  foreign  country,  is  one  of  a  Court  of  competent 
jurisdiction,  and  come  to  under  such  circumstances  as 
to  be  binding  in  this  country.  A  judgment  in  rem  is,  as 
a  general  role,  conclusive  ^eryl^here,  and  on  every 
one;  and  we  do  not  thiUkk  that  the  averments  in  tfae 
declaration  shew  that  this  judgment  in  rem  was  obtained 
under  such  circumstances  as  to  be  impeachable  by  Ae 
present  plaintiff.  It  is  averred,  and  we  must  on  the 
demurrer  assume  that  it  is  truly  averred,  that  by  tfae 
law  of  France  the  judgment  in  rem  can  only  be  obtained 
if  the  holder  of  the  bill  of  exchange  be  a  French  siibjeet, 
and  bona  fide  holds  for  value ;  and  we  must  take  it  as 
admitted  on  this  demurrer  that  Trateaux,  the  French 
holder  of  the  bill  of  exchange,  by  the  fimudulent  pro- 
curement of  the  defendants  falsely  represented  to  the 
French  Court  tliat  he  was  holder  for  value,  whai  he 
was  not.  It  is  not  necessary  to  say  what  would  be  the 
effect  if  it  were  stated  that,  by  the  contrivance  of  the 
defendants,  the  proceedings  were'snefa  that  the  fjlaintiff 
had  no  opportunity  to  appear  in  the  Freftdh  Court  and 
dispute  the  ultegatlons.  In  the  present  case  ft  irqidte 
consistent  with  tfae  averments  in  the  dedlamtion  chat 
the  plaintiff  had  notite  of  the  proceedings  in  Franee 
and  purposely  allowed  judgment  to  go  by  default,  or 
even  that  he  appeared  in  the  Frenth  Court,  intervened, 
and  was  heard,  and  that  the  very  question  whether 
Troteaux  was  a  holder  for  value  was  there  decided 
against  him.     We  think,  on  the  principle  laid  down  in 
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Bank  of  Australasia  v.  Niai{a\  that  the  {daintiiF  cannot       1861. 

impeach  die  jodgmeDt  here  on  soch  groonddy  and  that     castbiqub 

whilst  it  stands  onreveraed  this  action  cannot  be  main-     behbehb. 

tained.   The  dedaration  being  thbs^  in  our  opinion,  bad, 

and  the  defendants  therefore  entitled  to  our  judgment, 

it  is  unnecessary  to  consider  the  sufficiency  of  the 

pleas. 

Judgment  for  the  defendants. 

(«)  16  C.  B.  717. 


MEMORANDA. 

In  this  Vacation  a  patent  of  precedence  was  granted 
to  Oeorge  HaytMj  Serjeant  at  law,  to  have  place  and 
precedence  at  the  Bar  next  after  Archibald  John 
Siephenst  Esq.rone  of  Her  Majesty's  Counsel 

In  the  same  Vacation  the  following  gentlemen  were 
appointed  Queen's  Counsel. 

WilUam  Dugmoref  Esq.,  of  LineohCs  Inn. 

William  AnJtiumy  Collins,  Esq.,  of  Uneoln^s  Inn, 

Anthony  Cleasby,  Esq.,  of  the  Inner  Temple* 

Henry  fVarmek  Cole,  Esq.,  of  the  Inner  Temple. 

John  Fraser  Maequeen,  Esq.,  of  Lincoln's  Inn. 

Thomas  Chambers,  Esq.,  of  the  Middle  Temple. 

Edwin  Plumer  Price,  Esq.,  of  the  Inner  Temple. 

Josiah  William  Smith,  Esq.,  of  Lincoln's  Inn. 

Richard  BaggaHay,  Esq.,  of  Lincoln's  Inn. 

Henry  Mills,  Esq.,  of  the  Middle  Temple. 

The  Hon.  Adolphus  Frederick  Ociavius  UddeU,  of 
the  Inner  Temple. 
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1861.  ff^ilUam  BaKol  Brett,  Esq.,  of  Lineob^s  Inn. 

MivomASDA.      John  Burgess  Karslake,  Esq.,  of  the  Middk  Temple. 
WilKam  Digby  Seymour,  Esq.,  of  the  Middk  Temple. 
John  Duke  Coleridge,  Esq.,  of  the  Middle  Temple. 
The  Hod.  George  Denman,  of  LincobCs  IntL 
George  Mellish,  Esq.,  of  the  Inner  Temple^ 
And   Thomas  Wheeler,  Esq.,  of  the  Middle  Temple^ 
was  called  to  the  degree  of  the  coif.     He  gave  nogs 
ivith  the  motto  **  Non  aioe  labore,** 


BMO  OF    UlLARY   VACATIOlf. 


INDEX 


TO 


THE    PRINCIPAL    MATTERS. 


ACCIDENT. 
Inmrance;  Master  and  SeromU,  IIL 

ACTION. 
Action  in  superior  Courts. 

I.  Pleadings  in.    Pleading. 

II.  Costs  in.    Coflf. 

III.  For  franduleotlv  caasing  plaintiff 
to  counterfeit  uoknowinfcly  a  third 
person's  trade  mark.  Grounds  on 
which  it  lies.  Damages.  537.  Trade 
Mark. 

IV.  For  false  imprisonment.  Liability 
of  Railway  Company  to,  672.    Com- 

If,  II.  3. 


V.  For  falsely  and  fraudulently  causiog 
a  proceeding  to  be  taken  by  a  third 
person  in  a  foreign  Court,  to  damage 
of  plaintiff.  Necessity  for  showing 
termination  of  the  proceeding  in  plain- 
tiff's favour.  Invalidity  of  declara- 
tion which  does  not  do  this,  but  does 
shew  that  the  foreign  Court  pro- 
nounced a  judgment  in  rem  to  plain- 
tiff's detriment 


maliciously  and  without  reasonable 
and  probable  cause  setting  the  law  of 
this  country  in  motion  to  the  damage 
of  plaintiff,  it  is  essential  to  shew  that 
the  proceeding  alleged  to  be  instituted 
maliciously  and  without  reasonable 
and  probaole  cause  has  terminated  in 
favour  of  plaintiff,  if  from  iu  nature  it 
be  capable  of  such  a  termination,  ap- 
plies where  an  action  is  brought  for 
falselyand  frauduleotly  causing  a  pro- 
ceeding to  be  taken  in  a  foreign  Court 
to  the  damage  of  plaintiff.  A  declara- 
tion therefore  in  such  an  action,  on  the 
face  of  which  it  appears  that  the  fo- 
reign Conrt  was  one  of  competent 
jurisdiction  in  the  proceeding,  and 
gave  therein  a  judgment  in  rem  to 
the  damage  of  the  now  plaintiff,  which 
judgment  remains  unreversed;  and 
It  does  not  appear  tbat  the  now  plain- 
tiff, though  he  was  not  an  original 
party  to  tbe  proceeding,  might  not 
have  intervened,  or  did  not  in  fact 
intervene,  and  obtain  a  hearing  there* 
in ;  is  bad  on  demurrer.  Castriqae  v. 
Behrens,  709. 

ADMIRALTY. 


The  principle  that,  in  an  action  for    Has  not  jurisdiction  to  toke  cognisance 
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of  offences  committed  on  sea-ehoret 
between  high  and  low  water  mark, 
234.    Jvrisdictkm,  II.  2. 

ADVERSE  POSSESSION. 
Statute  qf  lAmiiatiom, 

AGREEMENT. 

Contract* 

APPORTIONMENT. 

Between  parishes,  of  expenses  of  ex- 
ecuting Metropolis  Local  Manage- 
ment Act,  89*  Metropolis  Local 
Management  Act, 

ARREST. 

Extent  of  bankrupt's  privilege  from, 
before  day  fixed  for  his  final  ex- 
amination. Effect  of  withdrawal  of 
protection.  Validity  of  detainer  of 
Dankrupt  originally  in  custody  under 
invalid  ca.  sa.,  578.  Bankrtq^  and 
Insolvent,  11. 

ARTICLES  OF  WAR. 

Under  Mutiny  Act,  1867,  338.  Habeas 
Corpus,  II. 

ASSISTANT. 

Of  Saddlers'  Company.  Mandamus  to 
Company,  to  restore  to  oflice  of,  42. 
Charter. 

ATTORNEY. 

Summary  jurisdiction  of  the  Court  over, 
34.    Jurisdiction,  I.  1. 

BANK  NOTES. 

Property  in,  and  payment. by,  halves  of. 

The  property  in  the  balves  of  bank 
notes,  sent  in  payment  of  a  debt  due 
to  the!  receiver  from  a  third  person, 
with  an  intention  on  the  part  of  both 
sender  and  receiver  that  the  other 
halves  are  to  follow,  remains  in  the 
•ender   until   he  sends  the  aecood 


halves;  the  psyment  being,  until 
then,  inchoate  and  conditiooid.  It  is 
therefore  open  to  the  sender,  at  any 
'  time  before  sending  the  second  halves, 
to  disaffirm  the  transaction  and  re- 
demand  the  first  halves  from  the 
receiver,  who  is  liable  to  an  action 
for  refusing  to  return  them.  Smiik 
V.  Mundy,  22. 

BANKRUPT  AND  INSOLVENT. 

I.  Disqualification  of  bankrupt  or  in- 
solvent for  office  of  Assistant  to 
Saddlers*  Company,  42.    Charter. 

II.  Privilege  of  bankrupt  from  arrest 
before  final  examination.  Certificate 
of  Commissioner  withdrawing  pro- 
tection. Stat.  12  &  13  Viet.  c.  106. 
M.  112.  257-,  Schedule  B  a.  Detainer 
by  subsequent  creditor,  of  bankrupt 
taken  under  invalid  ca.  sa.,  when  good 
and  when  not. 

The  examination  of  defendsnt,  a 
bankrupt,  commenced  on  6th  Ncweni- 
ber,  and  was  adjourned  to  3rdZ>se«m- 
ber,  1860.  On  29th  November  the 
bankruptcy  Commissioner,  at  the  in- 
stance of  O.,  a  creditor  of  defendant, 
who  had  proved  his  debt,  issued  a 
certificate,  under  The  Bankrupt  Law 
Consolidation  Act,  1849,  12  &  13 
Vict.  c.  106.  s.  267.,  Schedule  B  a, 
withdrawing  protection  from  defen- 
dant. 0.  sued  out  of  the  Court  of 
Exchequer  a  ca.  sa.  upon  this  certi- 
ficate, under  which  the  sheriff  arrest- 
ed defendant  on  1st  December,  In 
January,  1861,  defendant  being  still 
in  custody  under  that  ca.  sa., 
the  Commissioner  granted  plaintiff, 
also  a  creditor,  a  similar  certiiicaie, 
under  which  a  ca.  sa.,  sued  out  of 
this  Court,  was  in  the  same  momh 
lodged  with  the  sheriff,  as  a  detainer 
against  defendant. 

Held,  discharging  a  rule  calling  on 
plaintiff  to  shew  cause  why  defendant 
should  not  be  discharged  from  custody 
as  to  this  last  ca.  sa.,  that  defendant 
was  legally  detained  in  custody  under 
it.  That,  assuming  that  stat.  12  &  13 
Vict  c.  106.  s.  112.  gives. a. bankrupt 
an  absolute  statutory  protection  from 
arrest  till  the  day  fixed  for  his  final 
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examination,  'to  that  the  original 
arrest  of  defendant  was  ille^,  the 
detainer  lodged  by  plaintiff  was  never- 
tbeleM  good,  not  having  been  lodged 
until  after  defendant's  privilege  from 
arrest  had  ceased.  Thatihe  principle 
applicable  to  snch  cases  is,  ^bat  when- 
ever  an  anrest  by  a  detaining  party 
would  have  been  good,  a  detainer  by 
him,  being  equivalent  to  an  arrest, 
wi11.be  good  also,  unless  it  appears 
that  the  first  arrest  was  a  wrongful 
act  of  the  sheriff  himself,  or  that 
then  was  some  collusion  between  the 
detaining  party  and  the  creditor 
making  die  anrest,  or  between  the 
detaining  party  and  the  sheriff.  Jia^e- 
nuM  V.  JFVissfon,  578. 

BILL  OF  EXCHANGE. 

Fleas  of  set  off,  how  far  admissible,  and 
how  far  not,  to  declaration  by  accom- 
modation acceptor  of  bill,  after  paying 
amount  to  holder,  against  accommo- 
dation drawer,  for  amount  of  bHl  and 
interest,and  costs  of  an  action  brought 
by  holder  against  plaintiff^  321. 
PUadMg. 


BILLS  OF  SALE  REGISTRATION 
ACT. 

(17«f  ISVlOT.  c.  36.) 

Sect  1. 

1.  Right  of  assignee  of  goods  under 
bill  of  sale,  to  twenty  days  from 
date  of  bill  of  sale,  in  which  to  file 
it  or  take  the  goods  out  of  spparent 
possession  of  assignor.  Pnority  of 
such  assignee's  title  to  that  of  ex- 
ecution creditor  of  assignor,  seiz- 
ing under  fi.  fa.  within  that  period. 

Stat.  17  &  18  Vict,  e,  36.  #.  1.  en- 
acts tbst  every  bill  of  sale  of  per- 
sonal chattels  shall  be  filed  **  within 
twenty-one  days  after  the  making  or 
giving  of  such  bill  of  sale,"  **  other- 
wise such  bill  of  sale  shall,"  '*as 
against  all  sheriff's  officers  and  other 
persons  seizing  anv  property  or  effects 
comprised  in  sucn  oill  of  sale  in  the 
execntion  of  any  process  of  any  Court 
of  law   or    equity  authorising    the 


aeiaure  of  the  goods  of  the  person  by 
whom  "  ^'  such  bill  of  sale  shall  have 
been  made,  and  against  every  person 
on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to 
idl  intents  and  purposes  whatsoever, 
so  far  as  regards  the  property  in  or 
right  to  the  possession  -of  any  personal 
chattels  comprised  in  such  bill  of  sale, 
which  at  or  after  the  time  "  "  of  ex- 
ecuting such  process,"  "  and  after  the 
expiration  of  the  said  period  of  twenty- 
one  days,  shall  be  in  the  possession 
•or  apparent  possessron  of  the  person 
making  such  bill  of  sale." 

Held  that,  under  this  enactment, 
the  assignee  of  goods  assigned  by  a 
bill  of  sale  has  twenty-one  days  from 
the  date  of  the  bill  of  sale,  within 
which  he  may  either  file  the  bill  of 
sale  or  take  the  goods  out  of  the  ap- 
parent possession  of  the  assignor. 
That,  therefore,  the  title  of  such  as- 
signee to  the  goods  is  not  defeated  by 
their  seizure,  while  in  the  apparent 
possession  of  the  assignor  but  oefore 
the  twenty-one  days  have  expired, 
under  a  fi.  fa.  issued  against  the  goods 
of  the  assignor  by  an  execution  cre- 
ditor.   Marples  v.  Hartley,  610. 

2.  What  is  a  sufficient  description  of 
the  residence  and  occupation  of 
assignor.    Falsa  demonstratio. 

Stat.  17  &  18  Vict.  c.  36.  «.  1.  re- 
quires a  description  of  the  residence 
and  occupation  of  the  perqon  making 
a  bill  of  ode  of  personal  chattels  to  be 
filed  with  every  such  bill  of  sale ;  in 
order  to  th*e  validity  of  the  bill  of  sale 
as  against  creditors  of  that  person. 

G.  4*  ^'»  printers  canying  on  busi- 
ness in  copartnership  in  Nfftr  Street^ 
BlaokfrioTMt  in  the  city  of  London^  but 
^ot  sleeping  there,  having  made  a  bill 
of  sale  of  the  partnership  goods,  the 
description  filed  with  the  hill  stated 
that  diey  were  printers  and  copartners, 
residing  at  New  Street,  Blackfriars,  in 
the  connty  of  Middlesex. 

Held  that  the  description  was  suf- 
ficient, and  the  bill  of  sale  valid  :  for 
that  no  creditor  of  G.  4*  H.  could  have 
been  misled  as  to  their  identity  with 
the  persons  described,  had  the  de- 
scription merely  specified  New  Street, 
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Blaekfriars,  as  their  place  of  resi- 
dence; and  that  the  erroneous  ad- 
dition, *'  in  the  county  of  Middlesex,'^ 
instead  of  **  in  the  city  of  London,** 
was  only  falsa  deroonstratio. 

Held,  further,  that  New  Street, 
Blaekfriars^  was  the  residence  of  6. 
4*  H.  within  the  meaning  of  the 
statute.     Hewer  v.  Cox,  428. 

BOROUGH. 

Munivipal  Corporations  Reform  Acts. 

BRIDGE. 
Tolls.    ToU,  II. 

BYE  LAW. 

Of  Saddlers* i^Company,  disoualifying 
bankrupt  or  insolvent  for  office 
therein.    Validity  of,  42.    Charter. 


CANAL. 

I.  Rateable  value  to  poor  rate  of  canal 
and  adjoining  lands,  186.  Rate,  L 
1.  iL 

IL  Right  of  owner  of  mines  Iving  under 
canal  to  work  them,  though  to  injury 
of  canal,  unless  compensated.  .Stat. 
16  6.  3.  c.  xxviii. 

A  canal  Act,  16  G.  3.  e.  zzviii., 
provided  that  no  owner  of  any  mines 
should  carry  on  any  work  for  the  get- 
ting of  coal  or  minerals  within  the 
distance  of  twelve  yards  from  the 
canal,  nor  should  anv  coals  or  other 
minerals  be  got  under  any  part  of 
the  canal,  or  the  towing  paths  there- 
unto belonging,  or  under  any  reser- 
voir to  be  made  by  the  canal  Com- 
pany, or  within  or  under  any  land  or 
ground  lying  within  the  distance  of 
twelve  yards  of  either  side  of  the 
canal,  or  of  any  reservoir,  except  as 
thereinafter  mentioned,  without  the 
consent  of  the  Company. 

By  another  clause  it  was  provided, 
that  when  the  owner  of  any  coal  mine 
&c.  lying  under  the  canal  or  reser- 
voirs, or  within  the  distance  therein- 


before limited,  should  be  desirous  of 
working  the  same,  then  such  owner 
shonld  give  a  written  notice  of  his  in- 
tention to  the  Company  three  calen- 
dar months  before  he  shonld  begin  to 
work  such  mines  lying  as  aforesaid ; 
and  upon  the  receipt  of  such  notice 
it  should  be  lawful  for  the  Company 
to  inspect  such  mines,  in  order  to  de- 
termine what  coal  or  other  minerals 
might  be  come  at  and  be  actuallv 
gotten ;  and  if  the  Company  should 
neglect  to  inspect  such  mines  within 
thirty  days  after  the  receipt  of  such 
notice,  it  should  be  lawful  for  the 
proprietors  of  such  mines,  and  they 
were  thereby  authorized,  to  work 
such  part  ot  the  said  mines  as  lay 
under  the  canal  or  reservoirs,  or 
within  the  distance  aforesaid ;  and  if 
upou  inspection  the  Company  should 
refuse  to  permit  the  owners  of  the 
said  mines  to  work  such  part  of  the 
said  mines  lying  as  aforesaid,  or  any 
part  thereof,  as  they  might  have  come 
at  and  actually  gotten.  Oxen  the  Com- 
pany should,  within  three  calendar 
months,  pay  to  the  owners  the  value 
thereof. 

By  another  clause  it  was  provided, 
that  nothing  in  the  Act  contained 
shonld  defeat,  prejudice,  or  affect 
the  right  of  any  owner  of  lands  or 
grounds  in,  upon,  or  through  wbich 
the  canal  &c.  should  be  maSt,  to  the 
mines  lying  within  or  under  the  lands 
or  grounds  to  be  set  out  and  made 
use  of  for  such  canal  &c.  i  but  all 
such  mines  were  thereby  reserved  to 
such  owners  respective] v;  and  it  was 
declared  that  it  should  be  lawful  for 
such  owners,  subject  to  the  condi- 
tions therein  contained,  to  work  all 
such  mines :  Provided  that  in  work- 
ing such  mines  no  injury  were  done 
to  the  said  navigation. 

The  owner  of  a  coal  mine  gave  the 
statutory  notice  to  the  Company  6f 
his  intention  to  work  it  under  and 
within  twelve  yards'  distance  of  one 
of  the  Company's  reservoirs.  The 
Company  dia  not  thereupon  either 
inspect  the  mine,  or  refuse  to  permit 
it  to  be  worked,  or  pay  the  owner  the 
value  of  it. 

Held,  that  the  mine  owner,  after 
the  expiratiob  of  the  time  limited  by 


CEBTIORARL 

the  Act  for  the  Company  to  take  tbow 
atepB»  waa  entitled,  notwithatandinK 
tbe  proviao  to  the  laat  mentioned 
clauae,  to  work  the  mine  under  tbe 
reaerroir  in  the  uaoal  and  ordinary 
mode  i  and  that  no  action  lay  againat 
him  by  the  Company  for  damage 
canaed  to  the  reaervoir  bv  reaaon  of 
tuch  working.  SimtrMdgB  Naviga- 
ium  Compmy  ▼.  Earl  of  DudOey. 
409. 

CERTIORARI. 

When  it  liea,  though  taken  away  by 
Btatute,  277.  Nuifmcet  Removal 
Act,  I. 

CHARTER. 

Of  Saddlera*  Company,  conatmction 
of.  Validity  of  bye-law  disqualifying 
bankrupt  or  inaolrent  from  office  as 
Aaaiatant.  Election  to  corporate  office, 
how  far  invalidated  by  misrepresen- 
tation by  candidate.  Mandamus  to 
reatore  to  office. 

The  charter  of  Tie  SaiHert^  Com- 
pany empowered  the  Wardena,  or 
Keepers,  and  Asaisunts  of  the  Com- 
pany to  elect  Aaaiatanta  from  the 
Livery ;  such  Assistanta  to  take  ape> 
cified  oaths  before  admiasion  to  the 
exerciae  of  their  office.  It  made  the 
Assistants  removable  from  office  by 
the  electing  body,  for  ill  govern- 
ment, ill  conduct,  or  any  other  just 
and  reasonable  cauae.  It  impoaed 
certain  general  reatrictbna  on  the 
eligibility  of  the  members  of  the 
Livery  aa  Assistants,  and  declared 
that  all  elections  contrary  to  its  di- 
rections and  reatrictions  ahould  be 
void.  It  then  gave  power  to  the 
Wardena  &c.  to  make  auch  bye-laws 
aa  ahould  seem  to  them  salutary, 
honourable  and  necessary  for  the 
good  government  of  the  Company,  its 
membera  and  officers. 

By  the  usage  of  the  Company,  per- 
sons elected  Assistants  were  eligible 
to  further  offices  in  a  routine  ending 
with  tbe  office  of  Warden.  The  Aa- 
aiatanta did  not  receive  or  take  chaige 
of  the  Company's  ftinda:  but  the 
Renter  Warden  (whoae  office  waa  the 


CHARTER. 


729 


firat  in  order  to  which  an  Assistant 
waa  eligible)  did,  being  in  fact  the 
treasurer.  The  Wardens  &c.,in  1799» 
duly  made  a  bye-law  "That  no  per- 
aon  who  has  been  a  bankrupt  or 
become  otherwiae  insolvent,  shall 
hereafter  be  admitted  a  member  of 
the  Court  of  Assistants  of  this  Com« 

Siny,  unless  it  be  proved  to  the  satis- 
ction  of  the  Court  that  auch  per- 
aon,  after  his  bankruptcy  or  insol- 
vency, has  paid  and  satisfied  his  cre- 
ditors the  whole  of  their  debts,  or 
shall  have  eatabliahed  a  fair  and 
honourable  character  for  seven  years 
subsequent  to  such  his  bankruptcy  or 
insolvency,  to  the  satisfaction  of  the 
Court  or  the  majority  of  them.'' 

/>.,  a  member  of  the  Livery,  but  in 
inaolvent  circumstances,  was  elected, 
in  manner  pursuant  to  the  charter, 
an  Assistant  of  the  Company.  After- 
wards, before  be  knew  of  his  election 
and  before  hia  admiaaion  to  the  office, 
he  made  a  repreaentation  to  the  clerk 
of  the  Company,  falae  to  hia  own 
knowledge,  that  he  was  solvent.  He 
waa  then  awom  in  and  admitted,  and 
acted  in  the  office.  Being  afterwards 
adjudged  bankrupt,  and  his  falae  re- 

Ereaentation  of  hia  circumstances 
aving  been  communicated  by  the 
clerk  to  the  Wardena  &c.  of  the  Com* 
panv,  the  latter,  at  a  meeting  duly 
belcf,  but  of  which  they  gave  />.,  and 
of  which  he  had,  no  notice,  removed 
him  from  his  office. 

These  facta  having  b^n  found  by 
spMBciai  verdict,  at  the  trial  of  issues 
raised  on  a  mandamus  commanding 
the  Wardena  &c.  of  the  Company  to 
restore  D,  to  the  office:  Held,  that 
D.  waa  entitled  to  a  peremptory  man- 
damus, both  on  the  ground  that  the 
bye-law  of  1799  waa  badt  firat,  as  im- 
posing an  unreasonable  disqualifica- 
tion on  eligibility  to  the  office ;  and, 
secondly,  aa  limiting  the  diaqualifica- 
tion  impoaed  to  admiaaion,  instead  of 
extending  it  to  election,  to  the  office ; 
and  also  on  the  ground  that,  aasum. 
ing  D.'s  misrepresentation  to  have 
amounted  to  a  corporate  offence, 
which  would  justify  nis  amotion,  he 
could  not  be  removed  without  notice 
and  without  being  heard  \  nor  could 
his  title  to  the  office  be  tried  by  a 
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proceoding  other  than  a  quo  mur-  I 
nnto. 

Jadgment  reverted  in  the  Ezehe- 
quer  Chamber;  where  held  that  the 
bye-law  was  good  in  enbstance ;  for 
that  the  disqaalification  of  a  bank- 
rQ|it  or  insohrent  for  office  in  the 
Company  waa  not  unreasonable,  hay- 
ing regard  to  the  nature  and  conati- 
totion  of  the  Company ;  and  that  the 
disqualification  did  not  violate  the 
charter  by  unduly  restricting  the 
class  from  which  the  Assistants  were 
eligible.  Held,  further,  that  the  bye- 
law  waa  good  in  form  {  for  that»  pro- 
perly construed*  it  invalidated  the  elec- 
tion, no  lees  than  the  admission,  of  a 
disqualified  person.  Held  lastly,  that 
granting  that  D^  if  in  hia  office,  could 
not  have  been  removed  unheard  from 
it  for  a  corppraU  ofifence,  the  facts  that 
he  was  from  tbe  beginning  disquali- 
fied by  the  bye-law  for  the  office,  and 
that  he  procured  hia  admittance  to  it 
by  fraud,  shewed  that  he  never  was 
properlv  in,  and  had  no  right  to  be 
restored  to,  it.  R^iha  v.  Saddlers' 
Companff^  42. 

CHARTER  PARTY. 

I.  Rate  of  freight  payable,  where  goods 
«re  transshipped  in  the  course  of 
voyage,  and  a  second  charter  party  is 
made,  stipulating  for  higher  freight 
than  the  first,  2a2.  SMpi  tmd  Shqtpimg, 

II,  Extent  *  of  liability  of  agent  for 
foreign  charterer,  entering,  as  such, 
into  charter  party,  495.  Skip  and 
Skipping,  IV.  ^ 

CHURCH  BUILDING  AND 
PARISHES    FORMATION    ACTS. 

a&3W.4.c3a  ;6&7VicT.e.37.; 
.10  &  90  Vict.  c.  104.) 

1  &  2  IT.  4.  c.  38.  *.  16.;  6  ft  7  Vtci. 
c.  37.  «f.  15. 17. ;  19  &  20  Vict  e,  104. 
M.  11.  14.  Who  to  elect  churchwar- 
dens in  a  district  constituted  under 
Stat  1  ft  2  FT.  4.  e.  38.,  and  in  which 
the  Biahop  has  under  the  Marriages 
Act,  6  k  7  W.  4.  c.  85.  *.  36.,  li- 
censed the  solemnization  of  marriages. 


CHURCH  BUILDING  &c.  ACTS. 

By  sut.  1  &  2  fF.  4.  c  38.  a.  16., 
two  churehwardena  ^are  to  be  ap- 
pointed for  every  diiirch  or  diapel 
built  under  the  provisions  of  thai 
Act ;  one  by  the  inoombent,  and  the 
other  by  the  renters  of  pewp. 

The  Marriagea  Act,  ^^7  W.A^e, 
86.  by  sect  26,  empowers  the  Bishop 
of  a  diocese,  by  license  under  hia  hand 
and  seal*  to  authorise  tbe  solemnisa- 
tion of  marriages  in  a  district  chapel, 
for  persons  residing  within  the  dis- 
trict By-aect  32  the  Bishop  may, 
with  the  consent  of  the  Archbishop  of 
the  province^  revoke  Uiie  Ucease. 

Stat  6  &  7  Vkt.  e.  37.  a.  15.  en- 
acts that  when  any  church  or  chapel 
ahall  be  built  in  any  district,  and 
cenaecrated  aa  the  church  or  diapel 
of  such  district,  the  district  shall, 
from  and  after  such  consecration,  be 
and  be  deemed  to  be  a  new  pariah  for 
ecclesiastical  purposes.  Ana,  l)y  sect 
17»  in  every  such  case  of  a  district  ao 
becoming  a  new  parish,  two  church- 
wardens are  to  be  chosen  for  it;  one 
by  the  perpetual  curate  of  the  new 
parish  and  the  other  by  the  reaident 
whabitanta  having  a  aimilar  quabfica- 
tion  to  that  which  would  antilie  in- 
habituita  to  vote  at  tbe  election 
of  chnrdiwardana  for  the  principal 
parish. 

Stat  19  &  20  Viet.e.  104., by  aect 
11,  enHpowera  the  Ecclesiastical  Com- 
misaioners^  upon  the  applica^on  of 
the  incumbent  of  a  district  dbuich  or 
chapel,  with  the  written  conaent  of 
the  Bishop  of  the  diocese,  to  make  an 
order  under  their  seal,  authorising  the 
publication  of  banns  of  matrimony 
and  the  solemnisation  theiein  of 
marriagea,  baptisiiis,  ohnrichinga,  and 
buriels ;  all  the.  fees  for  the  perform- 
ance of  which  olhcea  are  to  ba  pay- 
able and  to  be  paid  to  the  incumbent. 
And  by  sect  1 4,  wheresoever  or  as  soon 
as  banna  at  matrimony  and  the  eo- 
lemnisation  of  marriagee,  churchings, 
and  baptisms,  an  au(horiaed  to  be 
published  or  performed  in  a|»v  con- 
secrated district  church  or  chapel, 
such  district  not  h«ing  at  die  time  of 
the  passing  of  that  Act  (18S6)  a 
aeparafee  and  distinet  pariah  for  ec- 
clesiastical purposes*  and  the  in- 
cumbent of  whidi  is^  by  1 
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rlty,  ftDtitled  for  his  own  benefit  to 
the  entire  fees  for  the  performance 
of  sach  offices,  without  any  reterva- 
tione  thereout,  euch  district  shall 
become,  and  be  a  separata  sjid  dis- 
tinct parish  for  ecclesiastical  pur- 
poses, such  as  is  contemplated  by 
Stat.  6  &  7.  Vict,  0.  37.  «.  1^.  i  the 
church  of  the  district  shall  be  the 
church  ot  such  parish;  and  all  the 
provisions  of  stat.  6  kf  Vict.  c.  37. » 
relatire  to  new  parishes,  upon  their 
becoming  such^  and  to  the  matters 
and  things  consequent  thereon,  shall 
extend  and  apply  to  tlie  said  parish 
and  church  as  fully  and  effectually 
as  if  it  had  become  a  new  parish  up* 
der  the  provisions  of  that  Act. 

The  churcn  at  C.  was  built,  and 
had  a  district  assigned  to  it,  under 
Stat.  1  &  2  fT.  4.  e.  38.  In  the  year 
1840  the  Bishop  of  the  diocese 
granted,  under  stat.  Q  &  7  W,  4^  c. 
85.  $,  25.,  his  license  for  the  pubhca- 
tion  of  banns  and  the  solemnization 
of  marriages  in  the  church,  and  for 
taking  the  same  fees  in  respect  thereof 
as  were  taken  in  the  mother  church  by 
the  minister  and  incumbent  thereof 
for  the  time  being ;  to  which  the  fees 
for  chnrchings>  Mptisms  and  burials 
were  afterwards  added.  From  the 
consecration  of  the  church  down  to 
the  issuing  of  the  writ  of  mandamus 
in  the  present  case,  two  church* 
wardens  were  chosen  for  the  church 
in  the  manner  directed  by  stat.  1  4(  2 
W.  4.  c.  38.  «.  16. ;  one  by  the  in- 
cumbent, and  the  other  by  the  pew 
renters. 

Upon  demurrer  to  the  return  to  a 
mandamus  to  the  incumbent  of  the 
district  to  convene  a  meeting  of  the 
inhabitants  to  elect  a  churchwarden, 
the  return  alleging  that  the  incum- 
^ut  and  the  pew  renters  had  the 
privilege  of  electing  the  chvrch- 
wardens  and  ihat  stats.  6  &  7  Vict,  c, 
37. «.  15.  and  19  &  20  Vict,  o.  104.  «. 
1 4.  were  inapplicable;  Held«  that  the 
return  wa#  good.  That  the  autho- 
rity contemplated  by  stat.  19  &  20 
Vict.  c.  104.  $.  14.  was  not  a  re- 
vocable license  by  the  Bishop,  but 
ail  authority  unc(er  an  order  of  the 
Commissioners  under  sect.  1 1  of  Chat 
Act;  and  that . therefore  the  district 
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was  not  brought  within  the  operation 
of  stat.  19  &  20  Vict.  c.  104.  #.  14. 

Semble,  that  stat.  6  &  7  Vict.  c.  37. 
«.  15.  is  inapplicable  to  the  case  of  a 
district  constituted,  not  under  that 
Act,  but  under  stat  I  &  9  fT.  4.  e. 
38i,  with  ft  Ikenss.by  the  Bishop  un- 
der stot.  6  &  7  W:  4.  c.  85.  Regina 
V.  Perrff,  640- 

CHURCHWARDENS. 

Election  of,  in  districts  formed  out  of 
parishes,  640.  Church  BuUding  and 
rarishes  Fbrmaiion  Acts. 

COMMON    LAW    PROCEDURE 
ACT,  1854. 

(17  &  la  Vict.  c.  125.) 

Sect.  58.  Extent  of  jurisdiction  of  Court 
or  Judge,  in  making  order  for  inspec- 
tion of  real  property. 

The  Common  Law  Procedure  Act, 
1854, 17&  18  Vict.  c.  126.  $.  58.,  en- 
acts that  **  either  party  "  to  an  action 
"  shall  be  at  liberty  to  apply  to  the 
Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  him- 
self, or  by  his  witnesses,  of  any  real 
or  personal  property  the  inraedion  of 
which  may  oe  material  to  the  proper 
determination  of  the  question  in  ais- 
pute ;  and  it  ehall  be  Is^wlul  for  the 
Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costs  and  otherwise 
as  such  Court  or  Judge  may  direet'* 

Heldk  that  this  section  gives,  as 
ancillary  to  the  power  to  cgrder  in- 
spection, the  same  power  to  order  the 
removal  of  obstructions,  with  a  view 
to  inspection,  which  is  exercised  by 
the  Courts  of  equity  m  ancillary  to 
th(;ir  power  of  ordering  inspection. 

PlamtiflT  and  defendants  were  ad** 
jacent  mine  owners.  Plaintiff*  having 
reason  to  believe  thttt  defendants  had 
encroached  upon  his  mine^  obtained 
permission  from  them  to  make  an 
inspeetion  of  their  mine,  when  ha 
found  a  recently  erected  wall  at  the 
boundary  between  the  two  mines, 
which  prevented  him  from  ascertain- 
ing  whether   defendants    had    en- 
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croached  upon  his  mine  or  not.  Ap- 
plication by  him  to  defendants  for 
permission  to  take  down  a  portion  of 
liiis  wall  in  order  to  complete  the  in* 
spection  having  been  refused,  plaintiff 
applied  to  a  Judf^e  at  Chambers,  under 
tne  above  section,  for  an  order  for  in- 
spection. The  Judge,  upon  being 
satisfied  that  a  portion  of  defendants' 
wall  could  be  safely  removed,  and  an 
inspection  behind  it  made  without 
danf;er  to  life,  and  with  no  further 
detnment  to  defendants  than  a  tem- 
porary suspension  of  their  works, 
made  an  order  that  plaintiff  should 
inspect  defendants'  mine  at  and  be- 
hind the  wall,  and  should  be  at 
liberty,  so  far  as  was  necessary  for 
the  purpose  of  the  inspection,  to  make 
a  driftway  through  the  wall ;  before 
making  the  inspection  giving  se- 
curity to  the  satisfaction  of  the 
master  to  the  extent  of  500/.,  or  de- 
positing that  sum  with  the  master,  to 
abide  any  order  the  Court  might 
make  as  to  indemnifying  defendants 
from  any  loss  or  damage  they  might 
sustain  in  consequence  of  the  inspec- 
tion. 

Held,  Refusing  a  motion  on  behalf 
of  defendants  for  a  rule  calling  on 
plaintiff  to  shew  cause  why  this  order 
should  not  be  set  aside,  that  the  order 
was  good,  and  not  in  excess  of  the 
Judge's  jurisdiction  under  the  statute. 
Bennett  v.  Grijfitke,  467. 

COMPANY. 

L  Empowered  by  statute  to  take  tolls 
in  return  for  a  public  service,  when 
not  bound  to  exact  uniform  toll  from 
all  persons,  365.  ThU,  II. 

n.  Railwuy. 

1.  Deductions  allowable  to,  from  rate- 
able value  of  line  to  poor  rate,  392. 
Bate,  L  1.  iv. 

2.  Rateable  value  to  poor  rate  of  rail- 
way station  used  by  two  Companies, 
450.    Rate,L\.r. 

3.  Liability  of,  to  action  for  false  im- 

Srisonment.  What  sufficient  evi- 
enceof  authority  by,  to  their  offi- 
cers, to  arrest  passenger  for  travel- 
ling without  having  paid  hii  fare. 


Railways  Clauses  Act,  1845,6  Vioi. 
c.  20.  MS.  103. 104. 

A  railway  Compaujr,  though  it  be  a 
corporation,  is  liable  in  an  action  for 
fifidse  imprisonment,  if  that  imprison- 
ment be  committed  by  its  authority. 
Such  authority  need  not  be  under 
seal ;  but  it  lies  upon  the  plaintiff  to 
give  evidence  justifying  the  jury  in 
finding  that  the  persons  actually  im- 
prisoning him,  or  some  of  them,  had 
authority  from  the  Company  to  do  so. 

The  Railways  Clauses  Act,  1845,  8 
Vict.  c.  20.,  by  sects.  103, 104,  imposes 
a  penalty  on  any  person  travelling  on  a 
railway  without  having  paid  his  fare, 
with  intent  to  avoidpayment  thereof; 
and  empowers  all  officers  and  servants 
on  behalf  of  the  Company  to  appre- 
hend such  person  until  he  can  con- 
veniently be  taken  before  a  justice. 

Held  that,  inasmuch  as  the  exigency 
of  deciding  whether  or  not  a  particular 
passenger  shall  be  arrested  by  a  rail- 
way Company's  servants  under  this 
statute  must  be  naturally  expected  to 
arise  frequently  in  the  ordinary 
course  of  the  Company's  business, 
and  is  of  such  a  nature  that  the  de- 
cision must  be  made  promptly  on 
the  Company's  behalf,  it  is  a  reason- 
able inference  that  the  Company  have 
on  the  spot,  at  their  stations,  officers 
with  authority  to  make  the  decision 
promptly  for  them. 

In  an  action  against  a  railway  Com- 
pany for  the  fdse  imprisonment  of 
plaintiff  on  an  unfounded  charge  under 
the  statute,  the  evidence  for  plaintiff 
showed  that  he,  having  travelled  on 
defendants'  line  with  a  return  ticket 
from  L.  to  fT.  and  b&ck,  at  the  end  of 
the  return  journey  gave  up  to  de- 
fendants' ticket  collector  at  the  X. 
station  the  return  half  of  another 
ticket  which  had  then  expired,  and 
which  he  had  put  in  his  pocket  bymis- 
takefor  the  right  one.  The  ticket  col- 
lector thereupon  took  him  to  the  ticket 
office,  where  he  explained  the  mistake. 
Thence  the  collector  took  him  to 
defendants'  pud  inspector  of  police  at 
the  station,  and  the  collector  and  in- 
spector thence  took  him  to  the  office, 
also  at  the  station,  of  the  superinten- 
dent of  the  line,  who,  refusing  to  ac- 
cept plaintiff's  explanation,  said  to  the 
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inspector,  '*  I  think  yon  had  better 
take  him.  but  firtt  you  had  better  ob- 
tain the  concurrence  of  the  secretary," 
The  inspector  thereupon  left,  but  re- 
turned shortly  afterwurds  (whether 
or  not  having  obtained  the  secretarv'e 
concurrence  did  not  appear),  when  he 
directed  a  police  constable,  also  in 
defendants'  pay,  to  take  plaintiff  be- 
fore a  magistrate  on  the  charge.  The 
constable  did  so,  and  the  magistrate, 
plaintiff's  story  proving  true,  dis- 
missed the  complaint.  Held,  that  the 
conduct  of  all  defendants'  other  offi- 
cers,  in  referring  to  the  superinten- 
dent  of  the  line  as  the  superior  autho- 
rity, was  sufficient  evidence  to  go  to 
the  jnry  that  he  was  an  officer  having 
abtbority  to  act  for  defendants  in 
arresting  plaintiff.  Goff  v.  Great 
Northern  Railway  Company,  672. 

III.  City.    Construction  of  charter  and 
bye-law  of,  42.    Charter, 


CONTRACT. 

I.  For  partnership  in  freight.  Liability 
of  one  partner  to  the  other  for  demur- 
rage, 203.     Ship  and  Shipping,  II. 

II.  Admissibility  of  parol  evidenr*e  to 
explain  written,  306.    Evidence^  I.  3. 


CONVICTION. 

For  gaming.    Liability  of  innkeeper  to, 
I.     Gaminff. 


CORONER. 

What  inquests  he  may  not  hold. 

1.  Inquest  on  cause  of  a  fire  by  which 
no  death  is  occasioned.  Prohibition 
lies  to  a  criminal  Court. 

A  coroner  has  no  ex  officio  jurisdic- 
tion, at  common  law,  to  hold  any 
other  inquest  than  one  on  a  dead 
body,  super  visum  corporis.  He  can- 
not, therefore,  bold  an  inquest  to  in- 
quire into  the  origin  of  a  fire  by  which 
no  death  has  been  occasioned- 

Prohibition  lies  to  a  Court  of  criminal, 
no  less  than  to  one  of  civil,  jurisdic- 
tion.    Reyina  v.  Herfotdy  116. 

VOL.    III.  3  B 
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2.  Second  inquest,  mero  motu,  on 
a  body  on  which  inquest  has  been 
already  held  super  visum  corporis, 
and  verdict  recorded. 

A  coroner  has  no  power,  after  hold- 
ing  an  inquest  super  visum  corporis 
and  recording  the  verdict,  to  hold  a 
second  like  inquest,  mero  motu,  on 
the  same  body ;  the  firit  not  having 
been  quashed,  and  no  writ  of  melius 
inquirendum  having  been  awarded. 
Regina  v.  (Vhite^  137. 

CORRUPT  PRACTICES  AT 
ELECflONS  ACr. 

(15  &  16  Vict,  c,  67.) 

Evidence,  L  1.  ii. 

COSTS. 

I.  Right  of  defendant  to,  where  plain- 
tiff is  nonsuited.  Stat.  4  Joe,  1. 
c.  3.  «.  2.  Nonsuit  of  mortgagee 
of  turnpike  tolls,  in  ejectment 
by  him  to  recover  the  toll-gates. 
St.t.  3  G.  4.  e.  126.  w.  48,  74.  Ef- 
fect, on  defendants'  right  to  costs,  of 
defence  by  one  of  theiu  as  landlord, 
quk  turnpike  trustee. 

Stat.  4  Jac.  1.  e.  3.  9,  2.  enacts, 
that  "  In  any  action  "  *'  of  trespass  or 
ejectione  firme,  or  any  other  action 
whatsoever,  wherein  the  plaintiff" 
'*  might  have  costs  (if  in  case  judg- 
ment should  be  given  for  him),"  if 
"  the  plaintiff"  *'  after  appearance  of 
the  defendant"*' be  nonsuited,"  "the 
defendant "  '*  shall  have  judgment  to 
recover  hie  costs  against  every  such 
plaintiff." 

The  General  Turnpike  Act,  3  G.  4. 
c.  126.,  by  sect.  48  imposes  a  penalty 
upon  a  mortgagee  of  tolls  who  shall 
keep  possession  of  the  toil-gates  and 
receive  the  tolls,  after  he  has  been 
satisfied  the  uiortgage  debt,  with  in- 
terest and  costH.  Sect.  74  directs 
that  some  one  of  the  trustees  of  a 
turnpike  road,  or  the  clerk  to  such 
trustees,  may  be  sued  in^tead  of  the 
trustees ;  with  a  proviso  that  every 
such  defendant  shall  he  reimbursed, 
out  of  the  turn}nke  funds,  all  such 
cos's,  charges  and  expenses  as  he 
K.  &   K. 
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shall  be  put  to  or  become  ebargeable 
with  or  liable  to,  by  reason  of  his 
being  80  made  defendaot. 

Plaintiff,  eicecutor  of  a  mortgagee 
of  turnpike  tolls,  brought  ejectment 
to  recover  the  toll-gates ;  making  the 
keepers  of  the  toll-gates  defendants 
to  the  writ.  J.,  a  trustee  of  the  road, 
thereupon  obtained  leave  to  defend  at 
landlord.  Plaintiff  was  nonsuited, 
and  defendants  signed  judgment  for 
their  costs,  and  took  plaintiff  in  exe- 
cution on  a  ca  sa. 

Held,  discharging  a  rule  obtained 
by  plaintiff  to  set  aside  the  judgment 
and  execution,  that  defendants  were 
entitled  to  their  costs.  That,  assum- 
ing that  Stat.  4  Jac.  1.  c.  3.  ji.  2.  makes 
it  a  condition  to  a  defendant's  right 
to  costs,  when  the  plaintiff  is  non- 
suited, that  the  plaintiff,  if  successful, 
would,  in  the  particular  action,  have 
been  entitled  to  costs,  the  case  was 
within  the  statute ;  sect.  48  of  stat. 
3  G.  4.  c.  12Q.,  implying  that  plaintiff, 
if  successful,  would  have  recovered 
his  costs,  even  if  J.  would,  by  sect.  74, 
have  been  exempted  from  personal 
liability  to  pay  them ;  and,  J.*8  co- 
defendants  not  being,  in  any  view  of 
the  case,  exempt  from  such  liability. 

Qiuere,  whether  stat.  4  Jac.  1.  c.  3. 
$,  2.  does  not  give  costs  to  defendants, 
wheie  plaintiffs  are  nonsuited,  in  all 
actions  in  which,  in  general,  success- 
ful plaintiffs  would  be  entitled  to 
costs. 

Qiitffe,  also,  whether,  had  plaintiff 
succeeded,  J.  would  have  been  ex- 
empted, by  stat.  3  G.  4.  e.  126.  «.  74. 
from  personal  liability  to  pay  plain- 
tiff's costs.     Cobbett  v.  IVheeiery  358. 

II.  Of  Chancery  suit  by  third  person 
against  plaintiff,  in  consequence  of 
fraud  on  plaintiff  by  defendant ;  re- 
coverable in  action  for  such  fraud, 
537.    Trade  Mark. 

COUNTY. 

Sea  shore,  how  far  part  of,  234.  Juris* 
diction,  II.  2. 

COUNTY  RATE* 
Obligation  of  all  persona  to  give  evi- 


dence before  committee  of  justices 
appointed  to  prepare  basis  for.  Stat. 
35  &  16  Viet.  c.  81.  ss.  2.  7.  8.  j  501. 
Statute^  Construction  qf. 

COURT  MARTIAL. 

Place  of  custody  of  offender  sentenced 
by,  in  India,  how  changed,  338.  Ha- 
btas  Corpus,  II. 

DAMAGES. 

In  action  for  fraudulently  procuring 
plaintiff  unknowingly  to  counterfeit 
a  third  person's  trade  mark,  537* 
Trade  Mark. 

DEMURRAGE. 

Liability  to,  of  shipper  of  goods,  to 
person  with  whom  he  has  contracted 
for  partnership  in  freight,  203.  Skip 
and  Skipping,  11. 

DETAINER. 

Of  debtor  originally  arrested  under  in- 
valid ca.  sa.,  57 S.  Bankrupt  and  i«- 
solvent,  II. 

DISTRESS. 

I.  For  rent.    Landlord  and  Tentmt,  2. 

II.  For  rate.    Rate,  I.  2. 

DOCUMENTS. 

I.  Inspection  of,  602.    Practice,  II. 

II.  Documentary  evidence.  Evidence, 
Ll. 

EJECTMENT. 

Costs  where  plaintiff  is  nonsuited  in, 
358.     Costs,  1. 

ELECTION. 

I.  Of  Member  of .  Parliament.  Evi- 
dence at  inquiry' into  corrupt  prac- 
tices at,  658.    Evidence,  I.  1.  ii. 

II.  Of  aldermen  in  boroughs.  Suffi- 
ciency of  voting  papers,  634.  Miuit- 
cipal  Corporations  Rtform  Acts^  II. 


EVIDENCE. 
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III.  Of  church wrardeiM,  in  districts 
formed  out  of  parishes,  640.  Church 
Building  and  Parishes  Fonnation  Acts. 

IV.  To  corporate  office,  how  far  invali- 
dated by  miarepresentatioQ  by  candi- 
date elected,  42.     Charier. 

ENCROACHMENT. 

Proceedinf^a  before  justicea  to  recover 
possesaion  of,  under  Inclosure  Acts, 
r.    Inciosttre  Acts, 


EVIDENCE. 

I.  Admiaaibility  of. 

1.  Documentary. 

i.  Of  registration  of  British  ship  under 
Merchant  Shipping  Act,  1854, 178. 
MerchaiU  Shipping  Act,  1854. 

ii.  Document  referred  to  by  witness 
when  under  examination  by  Com- 
miaaionera  appointed  under  Cor- 
rupt Practicea  at  Electiona  Act, 
15  &  16  Vict,  c,  57.1  aa  then  exiat- 
ing.  Ita  admiaaibility  against  him 
in  aubsequent  proceedinga.  Secon- 
dary evidence  of  document  privi- 
leged  from  production.  (FerHillJ.) 

The  Cormpt  Practicea  at  Electiona 
Act,  15  &  16  Vict,  c.  57.  9.  8.,  re- 
quirea  all  peraona  aummoned  to  give 
evidence  before  Commiasionera  ap- 
pointed to  inqnire  into  auch  prac- 
ticea to  attend  the  Coramiaaionera 
and  anawer  all  qaeationa  put  by  them, 
and  produce  all  hooka  and  documenta 
bearing  on  the  inquiry.  "  Provided 
alwaya,  that  no  atateroent  made  by 
any  peraon  in  anawer  to  anyqueation 
put  by  auch  Commissioner  shall,  ex- 
cept in  cases  of  indictment  for  per- 
jury committed  in  such  answers,  be 
admiaaible  in  evidence  in  any  proceed- 
ing, civil  or  criminal." 

Held  that,  notwithatanding  thia 
proviao,  a  document  already  in  exiat- 
ence  before  the  time  at  which  a  wit- 
neaa  ia  examined  before  the  Commia- 
aionera,  and  referred  to  by  him  in  the 
course  of  that  examination,  ia  admis- 
aible  in  evidence  agaittat  him  in  sub- 
sequent proceedings,  other  than  the 
3  B  2 


specified  indictment  for  perjury,  if  it 
be  otherwise  admissible,  and  be 
proved  by  independent  evidence  ali- 
unde. 

Per  Hill  J.  Assuming  that  auch  a 
document,  if  communicated  by  the 
witneaa  to  the  Commiaaionera  under 
compulrion,  ia  privileged  from  pro- 
duction in  the  aubaequent  proceed- 
inga, independent  aecondary  evidence 
of  ita  contenta  ia  then  adinissible. 
Regina  v.  Leatham,  658. 

2.  Secondary. 

Of  document  privileged  from  pro- 
duction (per  HUl  J.),  658.  Effi- 
denee,  I.  1.  ii. 

3.  Oral. 

Of  uaage  of  trade  or  bnainesa,  to  ex- 
plain term  of  art  in  written  con- 
tract. 

Plaintiff,  a  builder,  by  deed  con- 
tracted wiUi.  defendants  to  build  for 
them  a  house  and  premises  for  a  cer- 
tain sum.  The  deed  provided  that 
"  no  alterations  or  additions  shall  be 
admitted  unless  directed  by  the  archi- 
tect of  defendants  '*in  writing  under 
hia  hand,  and  a  weekly  account  of 
the  work  done  thereunder  ahall  he 
delivered  to  the  aaid  architect  or  the 
clerk  of  the  worka  on  every  Monday 
next  enauing  the  performanee  of  auch 
work ;  and  the  aelivery  of  auch  ac- 
count ahall  be  a  condition  precedent 
to  the  right  of"  plaintiff  to  recover 
payment  for  any  auch  addition  or  al- 
teration." 

In  an  action  by  plaintiff  to  recover 
the  balance  due  under  the  contract, 
the  claim  including  charges  for  addi- 
tiona  and  alterationa:  Held,  firat, 
that  parol  evidence  waa  admiasible 
for  plaintiff  to  explain  that  the  ex- 
preaaion  "  weekly  account "  waa  a 
term  of  art  well  known  in  the  build-r 
ing  trade,  and  meant,  bj  the  usage  of 
the  trade,  an  account  of  the  day  work 
expended  in  each  week  on  the  addi- 
tiona  and  alterationa,  and  the  mate- 
rials uaed  in  auch  day  work.  Se- 
condly, that  mere  sketchea  of  the 
manner  in  which  the  extra  work  waa 
to  be  done,  prepared  and  fumiahed  to 
plaintiff  by  defendants*  architect,  but 
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not  Rigned  by  him,  were  not  directions 
in  writinfi:  under  the  hand  of  the  ar- 
chitect, within  the  ineaninff  of  the 
contract.    Myers  v.  Sari,  306. 

n.  Obligation  of  all  persons  to  ^\ye 
evidence  before  committee  of  justices 
appointed  to  prepare  basis  for  county 
rule;  8tat.  15  &  16  Vict,  c.  81.  ss.  2. 
7   8. ;  601.     Statute,  Corutructian  of. 

III.  AVhut  sufficient  evidence  of  aa- 
thority  from  railway  company  to  ser- 
vaut,  to  arrest  passenger  for  travellinf^ 
without  having  paid  fare,  672.  Com- 
pany, 11.  3. 

FALSA   DEMONSTRATIO. 
Bills  of  Sale  Registration  Act,  2. 

FIRE. 

Coroner,  when  has  not  jurisdiction  to 
Iiold  inqueat  respecting  cause  of,  115. 
Coroner,  1. 

FOREIGN  JUDGMENT. 

In  rem.  Its  conclusiveness,  till  re- 
versed, 708.    Action,  V. 


FRAUD. 


Trade  Mark, 


FREIGHT. 
Ship  and  Shipping,  II.  III. 

FRIENDLY  SOCIETIES  ACTS. 
(10  G.  4.  c.  56. ;  18  &  19  ViCT.  c.  63.) 

What  disputes  between  a  society  an  J 
its  members  may  be  sued  upon,  and 
what  must  be  settled  by  justices  or 
by  arbitration.  10  6.  4.  c.  56. «.  27*  > 
18  &  19  Vict.c,  63.  ss.  1.  10. 

The  Friendly  Societies  Act,  10  G. 4. 
c.  56.,  enacts,  by  sec ..  27,  **  that  provi- 
sion shall  be  made  oy  one  or  more  of 
the  rules  of  every  sach  society,*  "  spe- 
cifying whether  a  reference  of  every 
matter  in  dispute  between  any  such 


society,  or  any  person  acting  under 
them,  and  any  individual  member 
thereof,  or  person  claiming  on  ac- 
count of  any  member,  shall  be  made 
to  "  "justices  of  the  peace,'*  **  or  to 
arbitrators."  The  subsequent  Act,  18 
&  19  Vict,  c.  63., which  by  sect.  1  re- 
peals the  former,  *'  save  and  except  as 
to  any  offences  committed,  or  penal- 
ties or  liabilities  incurred,  or  bond  or 
security  given,  or  proceedings  taken 
under  the  same,  before  the  com- 
mencement of  "  the  repealing  Act,  by 
sect.  40  enacts,  **  that  every  dispute 
between  any  member  or  members  of 
any  society  established  under  this  Act 
or  any  of  the  Acts  hereby  repealed, 
or  any  person  claiming  throujih  or 
under  a  member,  or  under  the  rules 
of  such  society,  and  the  trustee,  trea- 
surer, or  other  officer,  or  the  com- 
mittee thereof,  shall  be  decided  in 
manner  directed  by  the  roles  of  such 
society,  and  the  decision  so  mat' 9 
shall  be  binding  and  conclusive  on 
all  parties,  without  appeal." 

The  rules  of  a  friendiv  society 
formed  under  star.  10  G.  4.  e,  56. 
provided  that  if  any  dispute  should 
arise  as  to  the  legality  or  payment  of 
any  fine,  money,  or  allowance,  or  as 
to  the  disqualification  of  any  member 
at  the  time  of  his  admission,  or  be* 
tween  any  officer  and  member,  it 
shoiild  be  referred  to  the  decision  of 
the  committee  of  the  society,  from 
whom  there  should  be  an  appeal  to 
justices. 

Before  July,  1855,  when  stat.  18  k 
IP  Vict.c,  63.  came  into  operation,  de- 
fendant, the  treasurer  of  this  society, 
received,  as  such,  certain  moneys, 
the  balance  of  which  he  failed  to  pay 
over  to  plaintiffs,  the  society's  trus- 
tees, and  to  recover  which  plaintiffs 
after  that  date  brought  this  action. 

Held  that,  whether  the  case  was 
governed  by  stat.  10  6.  4.  c.  56.  or 
by  Stat.  18  &  19  Vict.  c.  63.,  the  action 
lay :  for  that  the  plaintiffs'  claim  was 
not  a  dispute  between  the  society  and 
the  defendant  in  his  capacity  as  an 
individual  member  of  it,  which  dis- 
putes alone  were  required  by  either 
statute  to  be  dealt  with  under  the 
society's  rules, and  otherwise  than  by 
action. 


GAME  ACT. 

Held,  by  HiU  J.,  that  stat  18  &  19 
Vici'  e.  63.  governed  the  cane.  Simden 
▼.  Banks,  623.^ 


GAME  ACT. 

(1  &  2  W.  4.  c.  32.) 

Sect.  4.  Penalty  is  incurred  by  licenned 
dealer  in  game,  who  sells  live  birds  of 
game  at  prohibited  time. 

Sut.  1  &  2  fT.  4.  e.  32.  #.  4.  im- 
poses a  penalty  upon  any*  licensed 
dealer  in  game  who  buys,  sells,  or 
knowingly  has  in  his  possession  or 
control,  any  bird  of  game  after  the 
expiration  of  ten  days  from  the  re- 
spective days  in  each  year  on  which 
it  shall  become  unlawful  to  kill  or 
take  such  birds  of  game  respectively: 
and  upon  any  person  not  licensed  to 
deal  in  game,  who  buys  or  sells  any 
bird  of  game  after  the  expiration  of 
the  same  period,  or  who  knowingly 
has  in  his  possession  or  control  any 
bird  of  game  (except  birds  of  game 
kept  in  a  mew  or  breeding  place) 
after  the  expiration  of  forty  days  from 
the  respective  days  on  which  the 
season  for  lawfully  killing  such  birds 
ends. 

Held,  that  throughout  this  section 
the  words  **  birds  of  game "  include 
live  birds ;  and  that  a  licensed  dealer 
in  game  incurs  the  penalty  by  selling 
such  birds  after  the  expiration  of  the 
ten  days  specified  by  the  statute. 
Loome  v.  Baily,  444. 

GAMING. 

Stat.  9  G.  4.  c  61.  s,  21.  and  Sched.  C. 
What  amounts  to  gaming  by  an  inn- 
keeper. 

Stat.  9  G«  4.  e.  6l. «.  21.  imposes 
penalties  upon  an  innkeeper  for 
offences  against  the  tenor  of  his  li- 
cense. The  form  of  license  is  given 
in  Schedule  C.  of  the  Act,  and  con- 
tains  a  proviso  that  the  innkeeper 
shall  '*not  knowingly  suffer  any  un- 
lawful games  or  any  gaming  whatso- 
ever" in  the  licensed  house  and  pre- 
mises. 

Held,  that  an  innkeeper  was  liable 
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to  conviction,  nnder  sect.  21,  for 
playing  cards  for  money  with  private 
friends  of  his  own  in  his  own  pri- 
vate room  in  the  inn.  Pailm  v. 
Rhymer,  1. 

HABEAS  CORPUS. 

I.  Father  of  female  child  under  age  of 
sixteen  is  entitled  to  her  custody, 
apart  from  her  consent. 

As  a  general  rule,  the  father  of  a 
female  child  under  the  age  of  sixteen 
is  legally  entitled  to  her  custody;  and 
she  is  not  of  an  age  to  exercise  a  dis- 
cretion to  withdraw  herself  there- 
from. Persons  dethining  such  a  child 
from  her  father's  protection,  though 
with  her  consent,  will  therefore  be 
ordered  by  this  Court,  on  proceedings 
by  habeas  corpus,  to  give  her  up  to 
her  father.    Regina  v.  Htnoes,  332. 

II.  Offender  convicted  in  India  by 
Court-martial,  and  removed  thence 
to  English  prison  to  undergo  sentence, 
when  cannot  be  detained  in  England. 
Mutiny  Act»  1857,  ss.  1,  38,  4U,  41. 
Articles  of  War.  Proper  prison  for 
such  offender.  Change  of  his  place  of 
custodv  how  far  lawful,  and  how  may 
be  made. 

By  the  131st  of  the  Articles  of  War 
drawn  up  in  pursuance  of  The  Mutiny 
Act  for  1867,  20  Vict.  e.  13.  s.  1., 
jurisdiction  was  conferred  on  gene- 
ral Courts-martial  in  India  to  try  and 
sentence  certain  military  oflfbnders 
accused  there  of  civil  offences.  By 
sect.  38  of  that  Act,  the  place  of  im- 
prisonment under  the  sentences  of 
general  Courts-martial  is  to  be  ap- 
pointed  by  the  officer  commanding 
the  district.  By  sect.  40,  every 
governor  or  keeper  of  any  public 
prison  in  any  part  of  Her  Majesty's 
dominions  is  required  to  receive  into 
and  keep  in  his  custody  an^  military 
offender  under  sentence  of  imprison- 
ment by  a  Court-martial,  upon  deli- 
very to  him  of  an  order  in  writing  in 
that  behalf  from  the  officer  com- 
manding the  regiment  to  which  the 
offender  belongs,  containing  certain 
specified  particulars.  By  sect.  41,  in 
the  case  of  a  prisoner   undergoing 
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proceeding  other  than  a  quo  war- 
ranto. 

Judgment  reversed  in  the  Exehe- 
quer  Chamber;  where  held  that  the 
bye-Uw  was  good  in  substaoce ;  for 
that  the  disquaUfication  of  a  bank- 
mpt  or  insolvent  for  ofllqe  in  the 
Company  was  not  unreasonable,  hav- 
ing regard  to  the  nature  and  consti- 
tution of  the  Company;  and  that  the 
disqualification  did  ,not  violate  the 
charter  by  unduly  restricting  the 
class  from  which  the  Assistants  were 
eligible.  Held,  furi^er,  Uiat  the  bye- 
law  was  good  in  fonn ;  for  that,  pro- 
perly construed,  it  invalidated  theelec- 
tion,  no  less  than  the  admission,  of  a 
disqualified  person.  Held  lastly,  that 
granting  that  D.,  if  in  his  office,  could 
not  have  been  removed  unheard  from 
it  for  a  corporau  offence,  the  facts  that 
he  was  from  tbe  hesinning  disquali- 
fied by  the  bye-law  £>r  the  office,  and 
that  he  procured  his  admittance  to  it 
by  fraud,  shewed  that  he  never  was 
properlv  in,  and  had  no  right  to  be 
restored  to,  it.  Be^iha  v.  SaddUri' 
Companjff  42. 

CHARTER  PARTY. 

I.  Rate  of  freight  payable,  where  goods 
are  transshipped  in  the  course  of 
^^yfS^'  ^^^  A  second  charter  party  is 
made,  stipulating  for  higher  freight 
than  .th)»  first,  292.  Shipt  and  Shipping, 

II,  Extent '  of  liability  of  agent  for 
foreign  charterer,  entering,  as  such, 
into  charter  party,  495.  Ship  and 
Shippingy  IV. 

CHURCH  BUILDING  AND 
PARISHES    FORMATION    ACTS. 

a  &2  W.  4.  o.  a^  ;  6  &  7  Vict.  o.37.; 
.19  &  30  Vict.  e.  104.) 

1  &  2  FT.  4.  c.  38.  5.  16.;  6^7  Vict, 
c.  ,37. «.  16,  J7. ;  19  &  20  Vict  c,  104. 
ss.  11.  14.  Who  to  elect  churchwar- 
dens in  a  district  constituted  under 
Stat  l8c2W»  4.  c.  38.,  and  in  which 
the  Bishop  has  under, the  Marriages 
Act,  6  &t  7  fV.  4.  c,  85.  $.  86.,  li- 
censed the  solemnization  of  marriages. 


By  Stat.  1  &  2  fT.  4.  c.  38.  c  16., 
two  churchwardena  ^are  to  be  ap- 
pointed for  every  church  or  chapel 
built  under  the  provisions  of  that 
Act  {  one  by  the  inoumbenti  and  the 
other  bv  the  renters  of  pewp. 

The  Marriages  Act,  6  &  7  ^-  ^*  ^• 
85.  by  sect  26,  empowers  the  Bishop 
ofadioGeae,  by  license  under  his  hand 
and  seal*  to.  authorise  the  solemnisa- 
tion of  marriages  in  a  district  chimel, 
for  persons  residing  within  the  dis- 
trict. By  •sect,  32  the  Bishop  may* 
with  the  consent  of  the  Archbishop  of 
the  province,  revoke  this  license. 

Stat.  6  &  7  Viet,  c  37«  #.  16.  en- 
acts that  when  any  church  or  ohapel 
shall  be  built  in  any  district,  and 
consecrated  as  ^hs  church  or  chapel 
of  such  district,  the  district  shall, 
from  and  after  such  consecration,  be 
and  be  deemed  to  be  a  new  parish  for 
ecclesiastical  purposes.  Ano^  hy  sect. 
17,  in  every  such  case  of  a  district  ao 
becoming  a  new  parish,  two  church- 
wardens are  to  be  chosen  for  ii^  one 
by  the  perpetual  curate  of  the  new 
parish  and  the  other  by  the  resident 
inhabitants  having  a  similar  qualifica- 
tion to  that  which  would  entitle  in- 
habitants to  vote  at  the  election 
of  churchwardens  for  the  pxindpal 
parish. 

Stat.  19  &  20  Vict,  e.  104.,  by  sect. 
11,  edlpowers  the  EcdesiasUcal  Com- 
missioners, upon  the  application  of 
the  incumbent  of  a  diatnct  diurch  or 
chapel,  with  the  written  conaent  of 
the  Bishop  of  the  diocese,  tomake  an 
order  under  their  seal,  authorising  the 
publicauon  of  btmns  of  matrimony 
and  the  solemnisation  therein  of 
marriages,  baptisms,  ohuichings,  and 
burials;  all  tbefeea  for  the  perform- 
ance of  which  olhces  are  to  bo  pay- 
able and  to  be  paid  to  the  incombent. 
And  by  sect  1 4,  wheresoever  or  as  soon 
as  .banns  af  matrimony  and  the  eo- 
lemnisation  of  marriages,  churcfaings, 
and  baptisms,  ars  authorised  to  do 
published  or  performed  in  apy  con- 
secrated district  church  or  chapel, 
such  district  not  h^ing  at  die  time  of 
the  passing  of  that  Act  (1866)  a 
aeparate  and  distinct  parish  for  ec- 
clesiastical purposes^  and  the  in- 
cumbent of  which  ia,  by  inch .  suliho- 
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rity,  «Dtitled  for  his  own  benefit  to 
the  entire  feea  for  the  performance 
of  aach  offices,  without  any  reaerva* 
tiona  thereout,  euch  district  shall 
become  and  be  a  separate  sjid  dis- 
tinct parish  for  ecclesiastical  pur- 
poses, such  as  is  contemplated  by 
Stat.  IS  &  7.  Viet  o.  37.  «.  15. ;  the 
church  of  the  district  shall  be  the 
churdh  ot  such  parish;  and  all  the 
provisions  of  stat.  6  &  7  Vict,  c.  37*, 
relative  to  new  parishes,  upon  their 
becoming  such,  and  to  the  matters 
and  things  consequent  thereon,  shall 
extend  and  apply  to  tlie  said  parish 
and  church  as  fully  and  effectually 
as  if  it  had  become  a  new  parish  up- 
der  the  provisions  of  that  Act, 

The  churcn  of  C.  was  built,  and 
had  a  district  assigned  to  it,  under 
Stat.  1  &  2  fF;  4.  c.  38.  In  the  year 
1840  the  Bishop  of  the  diocese 
granted,  under  sut  Q  &  7  W,  4^  c. 
85.  s.  25.,  his  license  for  the  publica- 
tion of  banns  and  the  solemnization 
of  marriages  in  the  church,  and  for 
taking  the  same  fees  in  respect  thereof 
as  were  taken  in  the  mother  church  by 
the  minister  and  incumbent  thereof 
for  the  time  being ;  to  which  the  fees 
for  chnrchings>  Mptisms  and  burials 
were  afterwards  added.  From  the 
consecration  of  the  church  down  to 
the  issuing  of  the  writ  of  mandamus 
in  the  present  case,  two  church- 
wardens  were  chosen  for  the  church 
in  the  manner  directed  by  stat  1  4(  2 
W,  4.  c.  38.  5.  16. ;  one  by  tbe  in- 
cumbent,  and  the  other  by  the  pew 
renters. 

Upon  demurrer  to  the  return  to  a 
mandamus  to  the  incumbent  of  the 
district  to  convene  a  meeting  of  the 
inhabitants  to  elect  a  churchwarden, 
the  return  alleging  that  the  incum- 
^ut  and  the  pew  renters  had  the 
privilege  of  electing  the  chvrch- 
wardens  and  that  stats.  6  &  7  Vict.  e. 
37. «.  15.  and  19  &  20  Fict.  e.  104.  f. 
14.  were  inapplicable:  Beld«  that  the 
return  wa#  good.  That  the  autho- 
rity contemplated  by  stat  19  &  20 
VicL  c.  104.  s.  14.  was  not  a  re- 
vocable license  by  the  Bishop,  but 
an  authority  unc(er  an  order  of  the 
Commissioners  under  sect  1 1  of  ihat 
Act;  and  that . therefore  the  district 


was  not  brought  within  the  operation 
of  stat  19  &  20  Vi€i.  e.  104.  #.  14. 

Sembh,  that  stat  6  &  7  Viet.  c.  37. 
s.  15.  is  inapplicable  to  the  case  of  a 
district  constituted,  not  under  that 
Act,  bnt  under  stat  I  &  9  fT.  4.  c. 
38* ,  with  ft  license  by  the  Bishop  un  • 
der  stot.  6  &  7  W.  4.  e.  85.  RegfiM 
V.  Perry,  640^ 

CHURCHWARDENS. 

Election  of,  in  districts  formed  out  of 
parishes,  640.  Church  BtdkUng  and 
Farishee  Formation  Acte. 

COMMON    LAW    PROCEDURE 
ACT,  1854. 

a7  &  18  Vict.  o.  125.) 

Sect.  58.  Extent  of  jurisdiction  of  Court 
or  Judge,  in  makmg  order  for  inspec- 
tion of  real  property. 

The  Common  Law  Procedure  Act, 
1854, 17&  18  Viet.  c.  125.  9.  58.,  en- 
acts that  **  either  party  "  to  an  action 
"  shall  be  at  liberty  to  apply  to  the 
Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  him- 
self, or  by  his  witnesses,  of  anjr  real 
or  personal  property  the  inraeclion  of 
which  may  De  material  to  the  proper 
determination  of  the  question  in  ais- 
pute ;  and  it  ehall  be  la^wlul  for  the 
Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costs  and  otherwise 
as  such  Court  or  Judge  mAy  direct'* 

Heldk  that  this  section  gives,  as 
ancillary  to  the  power  to  cgrder  in- 
spection, the  same  power  to  order  the 
removal  of  obstructions,  with  a  view 
to  inspection,  which  is  exercised  by 
the  Courts  of  equity  m  ancillary  to 
theur  fower  of  ordering  inspection. 

rlaintiff  and  defendants  were  ad- 
jacent mine  owners.  Plaintiff  having 
reason  to  believe  that  defendants  had 
encroached  upon  his  mine^  obtained 
permission  from  them  to  make  an 
mspection  of  their  mine,  when  he 
found  a  recently  erected  wall  at  the 
boundary  between  the  two  mines, 
which  .prevented  him  from  asciBrtain- 
ing   wnether   defendants    had    en« 
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of,  any  accident  which  should  happen 
to  him  upon  any  ocean»  sea,  river,  or 
lake,"  during  the  continuance  of  the 
pohcy,  defendants  should  pay  him  a 
reasonahle  compensation  for  ^uch 
injury;  and  in  case  he  should  die 
from  the  effects  of  such  injury  within 
three  calendar  months  from  the  occur- 
rence of  the  accident,  should  pay  the 
sum  insured  to  his  executors  or  ad« 
ministrators.  It  was  further  a^^reed 
hy  the  policy  that  no  compensation 
should  he  payahle  thereunder  hy  de- 
fendants, either  to  8,  or  his  personal 
representatives,  in  respect  of  injury 
occasioned  to  S.  hy  wounds  in  battle 
or  in  any  way  hy  the  act  of  the  Queen's 
enemies ;  or  in  respect  of  any  injury 
to  which  S.  should  knowingly  and 
without  some  adequate  motive  expose 
himself:  but  it  was  declared  that, 
with  those  exceptions,  the  policy  was 
•  intended  to  secure  compensation  to 
8.  or  his  re]>re8enutives,  "in  the 
event  of  his  sustaining  any  personal 
injury  during  the  said  intended  voyage, 
from  or  by  reason  or  in  consequence 
of  any  accident  whatsoever  * 

^.  then  sailed  on  his  intended 
voyage,  and  in  the  course  of  it  arrived 
in  the  Cochin  river,  on  the  south-west 
coast  of  India,  Whilst  on  board  his 
ship  in  that  river,  and  acting  as 
master  of  the  ship,  he  was  struck 
down  by  a  sunstroke,  to  which  he  did 
not  knowingly  and  without  adequate 
motive  expose  himself,  and  from  the 
effects  of  which  he  on  the  same  day 
died. 

In  an  action  by  S.'s  administratrix 
on  the  policy  to  recover  the  sum  in- 
sured from  defendants;  Held,  that 
defendants  were  not  liable :  for  that 
S.'s  death  could  not  be  said  to  have 
arisen  from  accident,  within  the 
meaning  of  the  policy.  Sinclair  v. 
Maritime  Passengers*  Insurance  Com- 
pany, 478. 

JUDGMENT. 

Foreign,  in    rem.    Conclusiveness    of, 
while  unreversed,  709.    Action,  V. 

JURISDICTION. 

I.  Of  superior  Courts. 

I.  Summary,  of  the  Court  over  its  at> 
torneys.    Its  extent. 


The  summary  jurisdiction  of  the 
Court  over  its  attorneys  is  not 
limited  to  cases  in  which  they  have 
been  guilty  of  misconduct  such  as 
amounts  to  an  indictable  offence,  or 
arises  in  the  ordinary  course  of  their 
professional  practice ;  but  extends  to 
all  cases  of  gross  misconduct,  on  their 
part,  in  any  matter  in  which  they  may, 
from  its  nature,  fairly  be  presumed  to 
have  been  employed  in  consequence 
of  their  professional  character. 

B.  lent  money  to  an  attorney,  whom 
he  had  previously  known  and  em- 
ployed as  such,  on  the  security  of  the 
attorney's  promissory  note  for  the 
amount,  and  of  the  deposit  by  the 
attorney  of  a  deed  of  assignment  to 
him  of  a  mortgage  on  an  estate  in 
Ireland,  by  which  a  greater  amount 
than  B.*8  loan  was  secured  to  the  at- 
torney. The  estate  getting  into  the 
Irish  Encumbered  Estates  Court,  the 
attorney  borrowed  the  deed  of  B.  for 
the  purpose,  as  he  alleged  to  B.,  of 
supporting  his  claim  in  that  Court,  but 
in  reality  in  order  to  obtain  from  that 
Court  payment  of  the  amount  secured 
to  him  by  the  deed.  Having,  by  pro- 
duction of  the  deed  to  the  Court, 
established  his  right  to  that  payment, 
he  returned  the  deed  to  B.,  and  after- 
wards received  out  of  Court  the  whole 
of  the  amount  which  he  claimed.  He 
never  informed  JB.  of  this,  but  appro- 
priated the  whole  amount  to  his  own 
purposes,  and  continued  for  several 
years  afterwnrds  to  pay  B.  interest  on 
nis  loan.  He  then  became  insolvent, 
and  B.  in  consequence  lost  the  whole 
of  the  money  advanced  by  him. 

Upon  these  facts  the  Court,  holding 
that  the  attorney  had  been  guilty  of 
grross  misconduct,  suspended  him 
from  practising  for  two  years.  In  re 
Blake,  34. 

2.  Of  Court  or  Judge  in  making 
order  for  inspection  of  real  pro- 
perty, under  Common  Law  Proce- 
dure Act,  1354,  s.  61.  Common 
Law  Procedure  Act,  1854. 

3.  Of  Courts  at  Westminster  to  issue 
habeas  corpus  ad  subjiciendum  to 
the  Colonies,  487.  Habeas  Corpus, 
HI. 

II.  Of  justices. 
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ally  and  effectually 
aea  newparisbup- 
B  of  that  Act 
f  C.  was  built,  and 
Bsigned  to  it,  under 
.  c.  38.    In  the  year 
op   of    the    diocese 
fitat.  6  &  7  T.  4.  c. 
ense  for  the  publica^ 
id  t!he  solemnization 
the  church,  and  for 
fees  in  respect  thereof 
the  mother  church  by 
id  incumbent  thereof 
3g ;  to  which  the  fees 
Mptisms  and  burials 
s    added.     From  the 
the  church  down  to 
;he  writ  of  mandamus 
t   case,   two    church- 
chosen  for  the  church 
directed  by  stat  1  4(  2 
I.  16. ;  one  by  tbe  m- 
the  other  by  the  pew 
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was  not  brought  within  the  operation 
of  Stat.  19  &  20  Viet.  e.  104.  #.  14. 

Semble,  that  stat.  6  &  7  Vict.  c.  37. 
5.  15.  is  inapplicable  to  the  case  of  a 
district  constituted,  not  under  that 
Act,  bnt  under  stat  I  &  9  fT.  4.  c. 
38i,  with  ft  Ikenss.by  the  Bishop  un. 
der  stot  6Si7  W.  4.  c.  85.  Regina 
y.  Perrff^  640- 


CHURCHWARDENS. 

Election  of,  in  districts  formed  out  of 
parishes,  640.  Church  BnikUng  and 
rarisha  Formation  Acts. 


COMMON    LAW    PROCEDURE 
ACT,  1854. 

(17  &  18  Vict.  C.I25.) 

Sect.  58.  Extent  of  jurisdiction  of  Court 
or  Judge,  in  making  order  for  inspec- 
tion of  real  property. 

The  Common  Law  Procedure  Act 
1854, 17&  18  Vict.  c.  125.  s.  58.,  en- 
acts that  **  either  party  "  to  an  action 
"  shall  be  at  liberty  to  apply  to  the 
Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  him- 
•elf,  or  by  bis  witnesses,  of  any  real 
or  personal  oroperty  the  inraeclion  of 
which  may  De  material  to  the  proper 
determination  of  the  question  in  dis- 
pute; and  it  ehall  be  la^wlal  for  the 
Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costs  and  otherwise 
as  such  Court  or  Judge  may  direct" 

Held%  that  this  section  gives,  as 
ancillary  to  the  power  to  cgrder  in- 
spection, the  same  power  to  order  the 
removal  of  obstructions,  with  a  view 
to  inspection,  which  is  exercised  by 
the  Courts  of  equity  a«  ancillary  to 
th(;ir  fower  of  ordering  inspection. 

Plaintiff  and  defendants  were  ad- 
jacent mine  owners.  Plaintiff  having 
reason  to  believe  that  defendants  had 
encroached  upon  his  ttiine^  obtained 
permission  from  them  to  make  an 
mspeetion  of  their  mine,  when  he 
found  a  recently  erected  waU  at  the 
boundary  between  the  two  mines, 
which  prevented  him  from  as^srtain- 
ing    whether   defendants    had    en- 
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proceeding  other  than  a  quo  war- 
ranto. 

Judgment  reversed  in  the  Ezohe- 
quer  Chamber;  where  held  that  the 
bye«Uwwa8  good  in  eubataoce;  for 
Ihat  the  disqualification  of  a  bank- 
rapt  or  insolvent  for  office  in  the 
Company  was  not  unreasonable,  hav- 
ing regard  to  the  nature  and  consti- 
tution of  the  Company  {  and  that  the 
disqualification  did  not  violate  the 
charter  by  unduly  restricting  the 
class  from  which  the  Assistants  were 
eligible.  Held,  furil^er,  Uiat  the  bye- 
law  was  good  in  form  $  for  that,  pro- 
jMrly  construed,  it  invalidated  theelec- 
tion*  no  less  than  the  admission,  of  a 
disqualified  person.  Held  lastly,  that 
granting  that  D.,  if  in  hia  office,  could 
not  have  been  removed  unheard  from 
it  for  a  corporate  offence,  the  facts  that 
he  was  from  the  hesinning  disquali- 
fied by  the  bye-law  £>r  the  office,  and 
that  he  procured  his  admittance  to  it 
by  fraud,  shewed  that  he  never  was 
properlv  in,  and  had  no  right  to  be 
restored  to,  it.  JU$iha  v.  Saddkrs' 
Companjf^  42, 

CHARTER  PARTY. 

I.  Rate  of  freight  payable^  where  goods 
are  transshipped  in  the  course  of 
voyage,  and  a  second  charter  party  is 
made,  stipulating  for  higher  freight 
than  th)»  first,  292.  Ship  and  Skipping, 

II,  Extent  *  of  liability  of  agent  for 
foreign  charterer,  entering,  as  such, 
into  charter  party,  495.  Ship  and 
Shipping,  IV. 

CHURCH  BUILDING  AND 
PARISHES     FORMATION    ACTS. 

a  &  2  W.  4.  o.  aa  ;  6  &  7  VioT.  0.37.5 
.19  &  30  Vict.  €.  104.) 

1  &  2  FT.  4.  c.  38.  8.  16.;  6^7  Vict, 
c.  37. «.  15.  i7. ;  19  &  20  Vict.  c.  104. 
98.  11.  14.  Who  to  elect  churchwar- 
dens in. a  district  constituted  under 
Stat  lk2W.  4.  c.  38.,  and  in  which 
the  Bishop  has  under  the  Marriages 
Act,  6  &  7  >r/4.  c.  85.  s.  26.,  li- 
censed the  solemnization  of  marriages. 


By  Stat.  1  &  2  fT.  4.  c.  38.  c  I6., 
two  churchwardena  ^are  to  bo  ap- 
pointed for  every  church  or  chapel 
built  under  the  provisions  of  that 
Act  {  one  by  the  inoumbent,  and  the 
other  by  the  renters  of  pewf . 

The  Marriages  Aot,  6  &  7  fT.  4.  e. 
85.  by  sect.  26,  empowers  the  Bishop 
ofadiocesey  by  license  under  hia  hand 
ai|d  seal,  to.  authorize  the  solemnisap- 
tion  of  marriages  in  a  district  chapel, 
for  persons  residing  within  the  dia- 
trict.  By  .sect.  32  the  Bishop  maj, 
with  the  consent  of  the  Archbishop  of 
the  province,  revoke  this  license. 

Stat.  6  &  7  Vict.  e.  37.  #.  15.  en- 
acts  that  when  any  church  or  ohapel 
shall  be  built  in  any  district,  and 
consecrated  as  ^he  church  or  chapel 
of  such  district,  the  district  shall, 
from  and  after  such  consecratioii,  be 
and  be  deemed  to  be  a  new  pariah  for 
ecclesiastical  purposes.  Ano^  hy  sect. 
17f  in  every  such  case  of  a  district  so 
becoming  a  new  parish,  two  church- 
wardens are  to  be  chosen  for  it;  one 
by  the  perpetual  curate  of  the  new 
parish  and  the  other  by  the  resident 
inhabitants  having  a  similar  qualifica- 
tion to  that  which  would  entitle  in- 
habitanta  to  vote  at  the  election 
of  churchwardens  for  the  pxiacipal 
parish. 

Stat.  19  &  20  Vict.  e.  104.,  by  sect. 
1 1,  en|ippwers  the  Bcdesiastical  Com- 
missibners,  upon  the  application  of 
the  incumbent  of  a  diatnct  diureh  or 
chapel,  with  the  written  oonaent  of 
the  Bishop  of  the  diocese,  to  make  an 
order  under  their  seal,authoriBing  the 
publication  of  banns  of  matrimony 
and  the  solemnization  therein  of 
marriages,  baiptisms,  churichings,  and 
burials ;  all tbefeea for  the  perform- 
ance of  which  oltices  .are  to  bo  pay- 
able and  to  be  paid  to  the  incumbent. 
And  by  sect  1 4,  wheresoever  or  as  soon 
as  banna  af  matrimony  and  the  eo- 
lemnization  of  marriagea,  ohorphings, 
and  baptisms,  ars  authoriaed  to  oe 
published  or  performed  in  apv  con- 
secrated district  church  or  chapel, 
such  district  not  haing  at  die  time  of 
the  passing  of  that  Act  119&6)  a 
separate  and  distinct  parish  for  ec- 
clesiastical purposesi  and  the  in- 
cumbent of  wliich  18,  by  inch .  audio- 
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rlty,  ADtitled  for  his  own  benefit  to 
the  entire  fees  for  the  performance 
of  SQch  offices,  without  any  reserva- 
tions thereout,  such  district  shall 
become  and  be  a  separata  sjid  dis- 
tinct parish  for  ecclesiastical  pur- 
poses, sucb  as  is  contemplated  by 
skat.  6  &  7.  Vict.  o.  37*  «.  15. ;  the 
church  of  the  district  shall  be  the 
church  ot  such  parish;  and  aH  the 
provisions  of  stat.  6  &  7  Vict,  c,  37  •> 
relative  to  new  parishes,  upon  their 
becoming  such,  and  to  the  matters 
and  things  consequent  thereon,  shall 
extend  and  apply  to  tne  said  parish 
and  church  as  fully  and  effectually 
as  if  it  had  become  a  new  paristi  up- 
der  the  provisions  of  that  Act, 

The  churcn  at  C.  was  built,  and 
had  a  district  assigned  to  it,  under 
Stat.  1  &  2  fT.  4.  c.  38.  In  the  year 
1840  the  Bishop  of  the  diocese 
granted,  under  stat.  Q  &  7  W.  A.  c. 
85.  8.  26.,  his  license  for  the  publica- 
tion of  banns  and  the  solemnization 
of  marriages  in  the  church,  and  for 
taking  the  same  fees  in  respect  thereof 
as  were  taken  in  the  mother  church  by 
the  minister  and  incumbent  thereof 
for  the  time  being ;  to  which  the  fees 
for  chorchingSk  raptisms  and  burials 
were  afterwards  added.  From  the 
consecration  of  the  church  down  to 
the  issuing  of  the  writ  of  mandamus 
in  the  present  case,  two  church- 
wardens were  chosen  for  the  church 
in  the  manner  directed  by  stat  1  4(  2 
fV.  4.  c.  38.  s.  16. ;  one  by  tlie  in- 
cumbent, and  the  other  by  the  pew 
renters. 

tJpon  demurrer  to  the  return  to  a 
mandamus  to  the  incumbent  of  the 
district  to  convene  a  meeting  of  the 
inhabitants  to  elect  a  churchwarden, 
the  return  alleging  that  the  incum- 
^ut  and  the  pew  renters  had  the 
privilege  oi  electing  the  chyrch- 
waifdens  and  that  stats.  6  &  7  Vict.  c. 
37. 9. 15.  and  19  &  20  Vict.  c.  104.  f. 
14.  were  inapplicable:  Beld«  that  the 
return  wa#  good.  That  the  autho- 
rity contemplated  by  stat.  19  &  20 
Vict.  c.  104.  $.  14.  was  not  a. re- 
vocable license  by  the  Bishop,  but 
an  authority  nnaet  an  order  of  the 
Commissioners  luider  sect.  1 1  of  Chat 
Act;  and  that . therefore  the  district 


was  not  brought  within  the  operation 
of  stat.  19  &  20  Vict.  c.  104.  #.  14. 

Semble,  that  stat.  6  &  7  Viet.  e.  37. 
s.  15.  is  inapplicable  to  the  case  of  a 
district  constituted,  not  under  that 
Act,  bnt  under  stat  \  St  2  W.  4,  c. 
38i,  with  ft  license  by  the  Bishop  un* 
der  stot  6  &  7  W:  4.  c.  85.  Reffina 
V.  Perry,  640^ 

CHURCHWARDENS. 

Election  of,  in  districts  formed  out  of 
parishes,  640.  Church  Building  and 
Parishee  Formation  Acts. 


COMMON    LAW    PROCEDURE 
ACT,  1854. 

a7  4  18  Vict.  c.  125.) 

Sect.  58.  Extent  of  jurisdiction  of  Court 
or  Judge,  in  making  order  for  inspec- 
tion of  real  property. 

The  Common  Law  Procedure  Act, 
1854, 17&  18  Vict.  c.  126.  $.  58.,  en- 
acts that  **  either  party"  to  an  action 
*'  shall  be  at  liberty  to  apply  to  the 
Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  him- 
self, or  by  his  witnesses,  of  any  real 
or  personal  property  the  inspection  of 
which  may  oe  material  to  ttie  proper 
determination  of  the  question  in  dis- 
pute ;  and  it  ehall  be  Itfwful  for  the 
Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costs  and  otherwise 
as  such  Court  or  JudRO  may  ditect.'* 

Held%  that  this  section  gives,  as 
ancillary  to  the  power  to  cgrder  in- 
spection, the  same  power  to  order  the 
removal  of  obstructions,  with  a  view 
to  inspection,  which  is  exercised  by 
the  Courts  of  equity  m  ancillary  to 
th^ir  power  of  ordering  inspection. 

Plaintiff  and  defendants  were  ad- 
jacent mine  owners.  Plaintiff  having 
reason  to  believe  thttt  defendants  bad 
encroached  upon  his  mine,  obtained 
permission  from  them  to  make  an 
mspection  of  their  mine,  when  ha 
found  a  recently  erected  waU  at  the 
boundary  between  the  two  mines, 
which  .prevented  him  from  asclBrtain- 
ing    wnether   defendants    haid    en« 
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procMding  other  than  a  quo  war- 
ranto. 

Judgment  reversed  in  the  Exche- 
quer Chamber ;  where  held  that  the 
bye-Uw  was  good  in  sabstaoce ;  for 
that  the  disqualification  of  a  bank- 
rupt or  insolvent  for  ofllee  in  the 
Company  was  not  unreasonable,  hav- 
ing regard  to  the  nature  and  consti- 
tution of  the  Company ;  and  that  the 
{disqualification  did  not  violate  the 
charter  by  unduly  restricting  the 
class  from  which  the  Assbtants  were 
eligible.  Held,  furilber,  that  the  bye- 
law  was  good  in  fonn  $  for  that,  pro- 
perly construed,  itinvalidated  theelec- 
tion,  no  lees  than  the  admission,  of  a 
disqualified  person.  Held  lastly,  that 
granting  that  D.,  if  in  his  office,  could 
not  have  been  removed  unheanl  from 
it  for  a  corporate  offence,  the  facts  that 
he  was  from  tbe  beginning  disquali- 
fied by  the  bye-law  for  the  office,  and 
that  he  procured  his  admittance  to  it 
by  fraud,  shewed  that  he  never  was 
properlv  in,  and  had  no  right  to  be 
restored  to,  it.  JU^a  v.  Saddlirs' 
Companjf^  42. 

CHARTER  PARTY. 

I.  Rate  of  freight  payable^  where  goods 
are  transshipped  in  the  course  of 
voyage,  and  a  second  charter  party  is 
maae,  stipulating  for  higher  freight 
than  th)»  first,  292.  Ship  and  Sh^ng, 

II,  Extent '  of  liability  of  agent  for 
foreign  charterer,  entering,  as  such, 
into  charter  party,  495.  Ship  and 
Shipping,  IV. 

CHURCH  BUILDING  AND 
PARISHES    FORMATION    ACTS. 

U  di2  W.  4.  c.  a^  ;  6  &  7  Vict.  o.37.; 
.19  &  30  Vict.  e.  104.) 

1  &  2  FT.  4.  c.  38.  5.  16.;  6^7  Vict 
e.  37. «.  15,  J7. ;  19  &  20  Vict.  c.  104. 
M.  LI.  14.  Who  to  elect  churchwar- 
dens in  a  district  constituted  under 
Stat  lSc2W'  4.  c.  38.,  and  in  which 
the  Bishop  has  uuder  the  Marriages 
Act,  6  &  7  fT,  .4.  c.  85.  *.  26.,  li- 
censed  the  soleamization  of  marriages. 


By  Stat  1  &  2  fT.  4.  c.  38.  c  16., 
two  churehwardena  ^are  to  be  ap- 
pointed for  every  church  or  chapiel 
built  under  the  provisions  of  that 
Act  I  one  by  the  inoumbentv  and  the 
other  bv  the  renters  of  pewp. 

The  Marriages  Act,  6  &  7  ^-  4»  e. 
8S.  by  sect.  26,  empowers  the  Bishop 
ofa  diocese,  by  license  under  hie  hand 
«|d  seal,  to  authorise  the  solemniaa^ 
tion  of  inarriages  in  a  district  chapel, 
for  persons  residing  within  the  dis- 
trict By-eect  32  the  Bishop  may, 
with  the  consent  of  the  Archbishop  of 
the  province,  revoke  this  license. 

Stat  6  &  7  Vict.  e.  37«  s.  15.  en- 
acts that  when  any  church  or  ohapel 
shall  be  built  in  any  district,  and 
consecrated  as  ^he  church  or  chapel 
of  such  district,  the  district  shall, 
from  and  after  such  consecratioii,  be 
and  be  deemed  to  be  a  new  pariah  for 
ecclesiastical  purposes.  Ana,  \ij  eect. 
17»  in  every  such  case  of  a  district  so 
becoming  a  new  parish,  two  church- 
wardens are  to  be  chosen  for  it;  one 
by  the  perpetual  curate  of  the  nev 
parish  and  the  other  by  the  resident 
inhabitants  haying  a  similar  qualifica- 
tion to  that  which  would  entitle  in- 
habitants to  vote  at  the  election 
of  churchwardens  for  the  principal 
parish. 

Stat  19  &  20  Vict,  e.  104.,  by  sect 
1 1,  endpowers  the  Ecclesiastical  Com- 
missioners^  upon  the  application  of 
the  incumbent  of  a  district  ohureh  or 
chape],  with  the  written  oonaent  of 
the  Bishop  of  the  diocese,  to  make  an 
order  under  their  seal,authoriaing  the 
publication  of  banns  of  matrimony 
and  the  solemnisation  therein  of 
marriages,  baiptisTns,  ohurchings,  and 
burials;  idl  tbefeiss for  the  perform- 
ance of  which  oltices  are  to  bo  pay- 
able and  to  be  paid  to  the  incumbent 
And  by  sect  1 4,  wheresoever  or  as  soon 
as  banns  ef  matrimony  and  the  eo- 
lemnization  of  marriages,  ohurchings, 
and  baptisms,  ars  authorised  to  be 
published  or  performed  in  ayiy  con- 
secrated district  church  or  chapel, 
such  district  not  h«ing  at  die  time  of 
the  passing  of  that  Act  C18S6)  a 
separate  and  distinct  parish  for  ec- 
clesiastical purposee*  and  the  in- 
cumbent of  which  is,  by  inch .  autfio- 
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rlty,  ftDtitled  for  his  own  benefit  to 
the  entire  fees  for  the  peiformance 
of  aach  offices,  without  any  reserva- 
tions thereout,  such  district  shall 
become,  and  be  a  separata  sjid  dis- 
tinct parish  lor  ecclesiastical  pur- 
poses, such  as  is  contemplated  by 
Stat.  6  &  7.  Viet.  o.  37-  «.  15. ;  the 
church  of  the  district  shall  be  the 
church  ot  such  parish;  and  all  the 
provisions  of  stat.  6  &  7  Vict,  c,  37., 
relative  to  new  parishes,  upon  their 
becoming  such,  and  to  the  matters 
and  things  consequent  thereon,  shall 
e:sctend  and  apply  to  tne  said  parish 
and  church  as  fully  and  effectually 
as  if  it  had  become  a  new  parish  up- 
der  the  provisions  of  that  Act, 

The  churcn  qf  C.  was  built,  and 
had  a  district  assigned  to  it,  under 
Stat.  1  &  2  fT.  4.  c.  38.  In  the  year 
1840  the  Bishop  of  th^  diocese 
granted,  under  stat.  Q  &  7  W.  4^  c. 
85.  8.  25»,  his  license  for  the  publica-^ 
tion  of  banns  and  the  solemnization 
of  marriages  in  the  church,  and  for 
taking  the  same  fees  in  respect  thereof 
as  were  taken  in  the  mother  church  by 
the  mini^t^r  and  incumbent  thereof 
for  the  time  being ;  to  which  the  fees 
for-  chorchingSk  Mptisms  and  burials 
were  afterwards  added.  From  the 
consecration  of  the  church  down  to 
the  issuing  of  the  writ  of  mandamus 
in  the  present  case,  two  church- 
wardens were  chosen  for  the  church 
in  the  manner  directed  by  stat.  1  4(  2 
fF.  4.  c.  38.  9,  16. ;  one  by  the  m- 
ciimbent,  and  the  other  by  the  pew 
renters. 

tJpon  demurrer  to  the  return  to  a 
mandamus  to  the  incumbent  of  the 
district  to  convene  a  meeting  of  the 
inhabitants  to  elect  a  churchwarden, 
the  return  alleging  that  the  incum- 
)3eut  and  the  pew  renters  had  the 
privilege  of  electing  the  chyrch- 
wardens  and  that  stats.  6  &  7  VicL  c. 
37. 9.  .15.  and  19  &  20  Vict,  c.  104.  a. 
14.  were  inapplicable:  Beld«  that  the 
return  wa#  good.  That  the  autho- 
rity contemplated  by  stat.  19  &  20 
Vict,  c.  104.  a,  14.  was  not  a  re- 
vocable license  by  the  Bishop,  but 
au  authority  nndet  an  order  of  the 
Commissioners  under  sect.  1 1  of  Chat 
Act;  and  that . therefore  the  district 


wai  not  brought  within  the  operation 
of  stat.  19  &  20  Viet.  c.  104.  #.  14. 

Semble,  that  stat.  6  &  7  Viet.  c.  37. 
s.  15.  is  inapplicable  to  the  case  of  a 
dialrict  censtitnted,  not  under  that 
Act,  bnt  under  stat  1  &  9  fT.  4.  c. 
38i,  with  ft  Ikenss.by  the  Bishop  un* 
der  stat  6  &  7  W,  4w  c.  85.  Rejfina 
V.  Perry,  640< 

CHURCHWARDENS. 

Election  of,  in  districts  formed  out  of 
parishes,  640.  Church  Building  and 
Fariahea  Formation  Acta. 


COMMON    LAW    PROCEDURE 
ACT,  1854. 

a7  &  18  Vict.  c.  125.) 

Sect.  58.  Extant  of  Jurisdiction  of  Court 
or  Judge,  in  making  order  for  inspec- 
tion of  real  property. 

The  Common  Law  Procedure  Act, 
1854, 17&  18  Viet.  c.  125.  a.  58.,  en- 
acta  that  **  either  party''  to  an  action 
"  shall  be  at  liberty  to  apply  to  the 
Court  or  a  Judge  for  a  rule  or  order  for 
the  inspection  by  the  jury,  or  by  him- 
self, or  by  his  witnesses,  of  anjr  real 
or  personal  property  the  inspection  of 
which  ma^  De  material  to  the  proper 
detarmination  of  the  question  m  dis- 
pute ;  and  it  ehall  be  Itfwful  for  the 
Court,  or  a  Judge,  if  they  or  he  think 
fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costa  and  otherwise 
as  such  Court  or  Judge  may  direct'* 

Held%  that  this  section  gives,  as 
ancillary  to  the  power  to  order  in- 
spection, the  same  power  to  order  the 
removal  of  obstructions,  with  a  view 
to  inspection,  which  is  exercised  by 
the  Gourta  of  equity  a«  ancillary  to 
th(;ir  power  of  ordering  inspection. 

Plaintiff  and  defendants  were  ad- 
jacent mine  owners.  Plaintiff  having 
reason  to  believe  that  defendanta  had 
encroached  upon  his  mine^  obtained 
permission  from  them  to  make  an 
inspeetion  of  their  mine,  when  ho 
found  a  recently  erected  waU  at  the 
boundary  between  the  two  mines, 
which  prevented  him  from  ascertain- 
ing  wnether   defendants    had    en- 
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reason  of  sect.  7  the  highway  rates 
were  available  as  an  auxiliary  fund 
towards  defraying  the  expenses  thus 
incurred,  the  committee  were  bound, 
before  resorting  to  that  fund,  to  assess 
in  the  first  instance,  under  sect.  22, 
the  houses,  buildings  and  premises 
using  the  sewer. 

An  order  of  justices  not  warranted 
by  the  provisions  of  an  Act  of  Parlia- 
ment may  be  removed  into  this  Court 
by  certiorari,  though  the  Act  contains 
a  section  taking  away  the  certiorari. 
Reffina  v.  Gosse,  277. 

II.  Sect.  22.  What  is  a  house  'using'  a 
sewer. 

Bv  The  Nuisances  Removal  Act  for 
England,  1855,  18  &  19  Vict.  c.  121. 
*.  22.,  whenever  any  drain  used  for 
the  conveyance  of  sewage  from  any 
house,  buildings,  or  premises,  is  a 
nuisance,  and  cannot,  m  the  opinion 
of  the  Local  Authority,  be  rendered 
innocuous  without  the  laying  down 
of  a  sewer,  the  Local  Authority  are 
empowered  and  required  to  lay  down 

>  such  sewer,  and  are  authorized  and 
empowered  to  assess  every  house, 
building,  or  premises  using  the  same, 
to  such  payment  as  they  shall  think 
just  and  reasonable. 

Under  this  Act  the  parish  of  H. 
was,  in  the  first  instance,  divided  into 
four  districts.  The  Local  Authority, 
in  1855,  constructed  a  sewer  in  one  of 
these,  in  order  to  render  a  nuisance 
th«re  innocuous ;  B,'^  house,  situated 
there,  was  assessed  to  the  expense  of 
the  construction;  and  B.  paid  an 
agreed  composition  on  the  assess- 
ment. In  1856  the  Local  Authority 
constructed  another  sewer  in  a  second 
district,  in  order  to  render  a  nuisance 
in  that  district  innocuous.  These  two 
sewers  brought  down  the  sewage 
from  the  two  districts  into  a  third,  in 

.  such  quantities  as  to  greatly  increase 
a  pre-existing  nuisance  there:  in 
order  to  render  which  innocuous,  the 
Local  Authority,  in  1859,  constructed 
a  further  sewer,  running  through  tb^ 
third  and  fourth  districts,  and,  upon 
its  completion,  resolved  that  the  drain- 
age of  all  four  districts  should  form 
one  system,  the  toUl  cosU  of  the  dif- 
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ferent  works  be  ascertained,  and  the 
houses,  &c.,  through  aU  four  districts, 
using  the  sewers,  be  equally  assessed 
towards  the  expenses  Incurred. 
^  Held  that  fi.'s  house,  above  men- 
tionedi  was  liable  to  be  re-assessed  to 
such  expenses  as  a  house  "  using*'  the 
whole  sewerage  system,  within  the 
meaning  of  sect.  22.  Regina  v.  Bm#- 
kin,  271. 

OFFICE. 

Of  Assistant  in  Saddlers'  Company. 
Mandamus  to  restore  to,  42.  Charter, 

OVERSEERS. 

Power  of,  to  enforce  poor  rate  made  by 
predecessors*  Stats.  43  EUi,  c.  2.  s, 
4. ;  17  G.  2.  c.  38.  «.  II. ;  574.  Rate, 
1.2. 

PARENT  AND  CHILD, 
Habeas  Corpus,  I. 

PARLIAMENT. 

Extent  of  protection  of  witness  examined 

before  Coounissioners  appointed  to 

.  inquire    into    corrupt    practices    at 

election  for  member  of,  658.    En* 

dence^  I.  I.  ii. 

PARTNERSHIP. 

I.  In  freight.  liability  of  one  partner 
to  pay  demurrage  to  the  other,  203. 
Ship  and  Shipping,  II. 

II.  Liability  of  partner  to  servant  of 
the  partnership,  injured  by  a  co- 
partner in  course  of  work  within  scope 
of  the  partnership,  701.  Master  md 
Servant,  HI. 

PAYMENT. 

By  halves  of  Bank  notes,  22.  Bank 
Notes. 

PIER. 
I.4nding  tolls  at,  365.    Tbtt,  IL 

PLEADING. 

Set  off.  How  far  and  how  far  not 
pleadable  to  declaration  by  accommo- 
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dation  acceptor  of  bill,  after  paying  it, 
a^rainst  accommodation  drawer,  for 
reimbursement  of  amount  of  bill  and 
interest,  and  of  costs  of  action  by  tbe 
holder  against  phdntiff.     * 

Declaration  tbat,  in  consideration 
that  plaintiff  would  accept,  for  defen- 
dant's accommodation,  a  bill  of  ex- 
change drawn  by  defendant  on  plain- 
tiff, and  would  deliver  the  same  to 
defendant  in  order  that  he  might 
negotiate  it  for  his  own  use,  defendant 
promised  plaintiff  to  indemnify  and 
save  him  harmless  from  any  con- 
sequent loss  or  damage.  Averment, 
that  plaintiff  accepted  the  bill  and 
delivered  it  to  defendant.  Breach, 
that  defendant  did  not  indemnify  or 
save  harmless  plaintiff  from  loss  or 
damage;  and  plaintiff,  as  acceptor, 
was  obliged  to  and  did  pay  fT.,  the 
holder,  the  amount  of  the  bill  and 
interest,  and  the  costs  of  an  action  on 
the  bill  by  W.  against  plaintiff,  as 
acceptor;  and  plaintiff  also  incurred 
costs  and  expenses  in  defending  and 
settling  such  action. 

Pleas.  1.  To  so  much  of  the  decla- 
ration as  relates  to  plaintiff's  claim  in 
respect  of  his  payment  to  Fl'\  of  the 
amount  of  the  bill  and  interest;  A 
set-off. 

Demurrer.   Joinder  in  demurrer, 

2.  To  so  much  of  plaintiff's  claim 
as  relates  to  the  costs  of  the  action 
brought  by  W,  against  plaintiff  and 
the  costs  and  expenses  incurred  by 
plaintiff  in  defending  and  settling  the 
said  action ;  That  the  whole  of  the 
said  costs  and  expenses  were  incurred 
by  plaintiff  at  defendant's  request: 
concluding  with  a  set-off. 

Replication  thereto.  That  the  said 
costs  and  expenses  wer^  not,  nor  was 
any  part  thereof»  incurred  at  defen- 
dant'^ request  as  alleged. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  first  plea  was  good, 
for  that  plaintiff's  claim  in  respect  of 
the  amount  of  the  bill  and  interest 
was  a  liquidated  demand,  capable  of 
being  ascertained  with  precision  at 
the  time  of  pleading;  and  was  separ- 
able from  the  rest  of  the  claim, 
though  mixed   up    with  it  in   one 


count.  That  the  second  plea  was 
bad,  being  pleaded  to  costs  and  ex- 
penses incurred  by  plaintiff,  but  not 
paid,  and  therefore  not  constituting  a 
liquidated  demand  to  which  a  set-off 
could  be  pleaded.  Cranston  o.  Walker, 
321. 

POOR- 

I.  Settlement. 

1.  By  renting  a  tenement. 

L  Requisites  to  *'  a  separate  and  dis- 
tinct dwelling-house  "  within  stat. 
6  G.  4.  c.  sr.  *.  2. 

C.  rented  and  occupied  the  ground 
floor  of  a  house,  consisting  of  a  shop 
and  two  small  rooms.  Access  to  the 
shop  and  the  rooms  was  gained  by 
room  doors  opening  out  of  a  passage. 
This  passage  led  through  the  house 
from  the  street  in  front  to  a  yard  at 
the  back,  and  was  closed  by  the  house 
front  door  at  one  end  and  aback  door 
at  the  other.  K.  rented  and  occupied 
the  upper  floor ;  access  to  which  was 
gained  by  an  outside  staircase  lead- 
ing from  the  back  yard.  Tbe  bottom 
of  this  staircase  was  situated  just 
outside  the  back  door  of  the  passage, 
and  K.  could  gain  it  either  from  the 
rear  of  the  house  in  the  first  instance, 
or  by  entering  at  the  front  door  and 
passing  through  the  passage  to  the 
rear.  C.  and  K.  each  had  a  key  of 
the  front  door,  which  door,  and  the 
passage,  both  of  them  used  at  plea- 
sure, and  they  each  kept  clean  a  dis- 
tinct half  of  tne  passage.  Both  front 
and  back  doors  of  the  passage  were 
kept  closed  at  night. 

Held,  that  the  floor  rented  and  oc- 
cupied by  C.  was  not  '*a  separate  and 
distinct  dwelling  house  "  within  stat. 
6  6.  4.  c.  57*  8, 2.,  and  that,  therefore, 
C.  did  not  gain  a  settlement  by  rent- 
ing it.    Retina  v<  Elswick,  437. 

ii.  Settlement  not  gained  by  Wesleyan 
minister  paying  rent  and  taxes  for 
house  taken  for  him  by  the  stew- 
ards of  his  circuit,  who  reimburse 
him.  Stats.  6  G.  4.  c.  57.  s.  2.; 
1  fV.  4.  c.  18.  *.  1.5  4  &  5  WP^.  4.  c. 
76.  s.  66. 
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By  the  practice  of  a  Wealeyan  con- 
gregation, certain  of  its  members 
were  appointed  stewards  for  a  given 
circuit,  and  were  called  circuit  stew- 
ards. One  of  their  duties  was  to 
take  and  furnish  houses  for  their 
ministers  officiating  within  the  cir- 
cuit. The  rents  of  such  houses  were 
sometimes  paid  by  the  circuit  stew- 
ards, and  sometimes  by  the  minis- 
ters ;  if  by  the  ministers,  the  stew- 
ards repaid  them  the  amount,  together 
with  th^  amount  of  the  rates  and 
taxes  in  respect  of  the  houses,  which 
were  paid  by  the  ministers  in  the  first 
instance.  It  was  the  custom  of  the 
congregation  to  appoint  a  minister  to 
officiate  in  a  given  place  for  one  year 
certain,  during  which  he  could  not 
be  removed ;  and  no  minister  offici- 
ated for  more  than  three  years  in  the 
same  place. 

At  Miclutelmas,  1S32,  the  circuit 
stewards  took  and  furnished  a  bouse 
at  C,  a  place  in  the  circuit,  for  a  year 
certain,  at  the  rent  of  20/.,  as  a  resi- 
dence for  W.,  who  was  then  appointed 
to  be  minister  at  C-  fV.  immediately 
took  possession  and  occupied  the 
house,  as  minister,  till  Michaelmas, 
1835.  During  the  three  years  of  his 
occupation,  IV.  paid  the  annual  rent 
of  20/.  for  the  house  to  the  landlord : 
he  was  also  in  each  of  those  years  as- 
sessed to  and  paid  the  poor-rates  for 
C.  Both  rent  and  poor-rates,  how- 
ever, were  repaid  to  him  by  the  cir- 
cuit stewards. 

Held,  that  W,  did  not  gain  a  settle- 
ment in  C.  by  renting  a  tenement,  or 
by  assessment  to  and  payment  of 
rates  and  taxes,  under  stats.  6  G.  4. 
c.  67.  *.  2. ;  1  W,  4.  c.  18.  8.  1. ;  and 
4  &  5  fT.  4.  c.  76.  s.  66.  Regina  v. 
Overseers  of  Tiverien,  555. 

2.  By  residence. 

Order  of  justices  adjudging  settle- 
ment of  pauper  lunatic,  under 
Stat.  16  &  17  Vict,  c.  97.  *•  97. 
Eifect  of  sect.  102.  Acquisition 
by  unemancipated  pauper  lunatic 
of  status  of  irremovability,  under 
stats.  9  &  10  Vict.  c.  66.,  11  &  12 
Vicl.c.  111. 

On  I7th  October^  1854,  /.  H.,  who 
was   then    eighteen    years   old    and 


living,  unemancipated,  with  bis 
father,  T.  A.,  in  the  parish  of  A,  ia 
the  S.  Union,  was  removed  as  a  luna- 
tic pauper  to  an  asvlum,  where  he 
had  sin«e  continued.  At  that  time 
both  T.  R,  and  J.  -R.  had  resided  in 
il.  for  more  than  the  five  next  pre- 
ceding years.  T.  R.  continued  to 
reside  there  till  1857,  when  he  left, 
and  had  not  since  returned. 

T.  R:%  settlement,  both  on  and 
since  17th  October,  1854,  was  in  the 
parish  of  O.  J.  R.  was  maintained 
in  the  asylum  from  that  date,  at  the 
cost  of  the  S.  Union,  until,  it  beinf? 
discovered  that  T.  R.  had  left  A,^  aa 
order  of  justices  was,  on  11th  Oc" 
tobct't  1859,  made  under  stat.  16  &  17 
Vict  c.  97.  *.  97.,  adjudging  J.  R.  to 
be  settled  in  G.,  and  ordering  G.  to 
pay  the  preceding  twelve  months' 
expenses  of  his  maintenance,  and  a 
weekly  sum  for  his  future  support. 
Sect.  102  of  that  Act  provides  that 
all  expenses  incurred  for  the  removal, 
maintenance,  &c.  of  a  pauper  lunatic 
removed  to  an  asylum,  **  who  would 
at  the  time  of  his  being  conveyed  to 
such  asylum  '*  "  have  been  exempt 
from  removal  to  the  parish  of  his 
settlement'^  "  by  reason  of  some 
provision  in  "  stat.  9  &  10  Fie/,  c.  66., 
'*  shall  be  paid  by  the  guardians  of 
the  parish  wherein  such  lunatic  shall 
have  acquired  such  exemption,*' 
*^and  where  such  parish  shall  be 
comprised  in  any  Union  the  same 
shall  be  paid  by  the  guardians,  and 
be  charged  to  the  common  fund  of 
such  Union;'*  "and  no  order  shall 
be  made  under  any  provision  "  **  in 
this"  ••  Act  on  the  parish  of  the  settle- 
ment in  respect  of  any  such  lunatic 
pauper." 

On  a  case  stated  for  this  Court  on 
an  sppeal  to  Sessions  by  G.  against 
the  order  of  Uth  October,  1869: 
Held,  that  stat.  16  &  17  Vict.  c.  97. 
s,  102.  applied,  and  the  order  was 
therefore  bad.  That  J.  R*  was,  at 
the  time  of  his  being  conveyed  to 
the  asylum,  exempt  from  removal 
to  G.  by  reason  of  a  provision  in  stat. 
9  &  10  Vict,  a  66.  with  which  the 
amending sUtute  11  &  12  Vict.e,  111. 
was  to  he  read  as  one  :  and  had  him- 
self, though  not  sui  juris,  acquired 
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•ach  exemptiim  in  A.      Rejpma  v. 

n.  Bamoval. 

1.  Esemption  from  removal,  under 
etaU.  9  &  10  Viet  c.  66.  and  16  & 
17  Piel.  e.  97*  «•  102.,  of  uneman- 
eipftted  paaper  lanatic,  224.  Poor, 
1.2. 

2.  Stott.  4  &  5  fr.4.  0.  76.  «ff.  79,  84. 
99.;  11  &  12  Fid.  c.  43.  «ff.  11,  35. 
Order  on  parish  of  settlement  for 
costs  of  maintenance  of  paoper 
remored  under  order  of  removal. 
Time  for  htying  information  for 
•nch  costs  by  relieving?  parish.  Ex- 
tent of  liability  of  parish  of  settle- 
ment.   Notice  of  chargeability. 

Stat  4  &  6  IT.  4.  c.  76.  s.  84.  en- 
acts, '*  That  the  parish  to  which  any 
poor  person  whose  settlement  shall 
be  in  (question  at  the  time  of  grant- 
ing rehef  shall  be  admitted  or  finally 
adjudged  to  belong  shall  be  charge- 
able with  and  liable  to  pay  the  cost  '* 
'*  of  the  "  "  maintenance  of  such  poor 
person,  and  such  cost''  '*  may  be  re- 
covered against  such  parish  in  the 
same  manner  as  any  penalties  or  for- 
feitures are  by  this  Act  recoverable :" 
provided  that  such  parish  shall  pay 
to  the  relieving  parish  such  cost  from 
such  time  only  as  notice  that  the  poor 
person  has  become  chargeable  shall 
nave  been  sent  by  the  relieving  parish 
to  the  parish  of  settlement.  By  sect. 
79  no  poor  person  is  to  be  removed, 
under  an  order  of  removal,  until 
twenty-one  days  after  written  notice 
of  his  being  chargeable  has  been  sent 
bv  the  relieving  parish  to  the  parish 
ot  settlement,  have  elapsed  without 
an  appeal  by  the  latter  parish  against 
the  order  of  removal.  By  sect.  99f 
penalties  and  forfeitures  under  the 
Act  are  made  recoverable  bv  informa- 
tion before  justices  and  their  order 
thereon^  no  time  being  limited  for 
laying  the  information. 

Stat.  11  &  12  Viet.  c.  43.  f.  11.  en- 
acts, "That  in  all  cases  where  no 
time  is''  ''specially  timited  for*' 
"laying  any"  "information  in  the 
Aef*  *«of  Parliament  relating  to 
each  particular  ease/'  "such  infor- 
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mation  shall  be  laid  wiUiin  six  calen- 
dar months  from  the  time  when  the 
matter  of  such**  " iofonnation " 
"  arose."  By  sect.  35,  "  Nothing  in 
this  Act  shall  extend  or  be  construed 
to  extend  to  any  warrant  or  order  for 
the  removal  of  any  poor  person  who" 
"shall  become  chargeable  to  any 
parish." 

An  order  having  been  made  for  the 
removal  of  a  female  pauper,  written 
notice  of  her  chargeability  was  sent 
bv  the  relieving  parish  to  the  parish 
or  settlement,  which  did  not  appeal 
against  the  order  of  removal.  At  the 
date  of  the  order  the  pauper  was 
pregnant,  though  not  unable  to  bear 
removal.  She  so  continued  for  some 
months,  and  was  not  actually  removed 
till  after  her  delivery,  and  five  months 
after  the  service  of  the  notice  of 
chargeability.  Nearly  six  years  after 
her  removal,  the  relieving  parish  laid 
an  information  before  justices  against 
the  parish  of  settlement,  for  the  cost 
of  her  maintenance  from  the  time  of 
the  service  of  the  notice  of  chargo- 
abilitv  to  that  of  her  actual  removal : 
and  tne  justices  made  an  order  for  the 
full  amount. 

On  appeal  by  the  parish  of  settle- 
ment against  this  order :  held.  First, 
that  the  relieving  parish  was  entitled, 
under  stat  4  &  5  >F.  4.  c.  76.  #•.  79, 
84  and  99,  to>  the  cost  of  the  pauper*! 
maintenance  only  for  the  twenty-one 
days  next  alter  the  service  of  the 
notice  of  chargeability.  Secondly, 
that  the  i»fbrmation  on  which  the 
order  wa»  founded  was  laid  too  late, 
by  reason  of  stat  1 1  &  12  Viet.  c.  43. 
«.  11. ;  and  was  not  within  the  ex- 
emption in  sect.  35.  Hill  v.  nom* 
erf^t,  257. 

3.  Notice  of  appeal  against  order  of 
removal,  to  wrong  Sessions.  Its 
validity.  Jurisdiction  of  right  Ses- 
sions^ under  stat.  12  9c  13  Vict, 
e.  45.  9.  6.,  to  dismiss  appeal  with 
cosU,  at  instance  of  respondents, 
to  whom  appellants,  who  do  not 
appear,  have  given  notice  of  aban- 
donment of  the  appeal  to  the 
wrong  Sessions. 

Overseers  of  a  parish,  on  which  an 
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order  of  remoral  of  a  pauper  bad 
been  made  by  two  borough  justices, 
ffVfB  notice  of  an  appeal  against  the 
order  to  the  next  Quarter  Sessions 
for  the  county  in  which  the  borough 
was  situate.  The  borough  had  a  se- 
parate Court  of  Quarter  Sesnons, 
which  alone  had  jurisdiction  to  hear 
the  appeal.  The  day  before  the  Bo- 
rough Sessions  next  after  the  notice 
of  appeal  were  held»  the  appellants 
gave  notice  to  the  respondents  .that, 
finding  that  the  'Sessions  for  the 
county  had  no  jurisdiction,  they  aban- 
doned the  appeal.  The  appeUants 
did  pot  appear,  and  the  respondents 
did,  at  the  Borough  Sessions ;  which 
Ck>urt,  on  the  application  of  the  re- 
spondents, dismissed  the  appeal,  and 
made  an  order  for  the  payment  by  the 
appellants  to  the  respondents  of  the 
costs  incurred  by  the  latter  in  the  ap- 
peal. 

Held,  discharging  a  rule  for  a  cer- 
tiorari to  bring  up  this  order,  that  the 
order  was  rightly  made.  That  the 
Borough  Sessions  woidd  hare  had 
jurisdiction  to  hear  the  appeal,  if  per- 
sisted in  ;  the  erroneous  statement  in 
the  notice  of  appeal  that  the  appeal 
would  be  made  to  the  County  Ses- 
sions being  merely  surplusage :  and 
that,  upon  the  abandonment  of  the 
appeal,  the  Borough  Sessions  had  ju- 
risdiction under  stat.  12  &  13  Fte/. 
Cp  45.  s,  6.  to  make  the  order.  Regina 
V.  Recorder  of  Leeds,  561. 

in.  Bate.    Rate,  L 

POSSESSION. 
Adverse.    Statute  qf  Limitations, 

POWER  OF  SALE. 
Vendor  and  Purchaser, 

PRACTICE. 

I.  On  making  order,  by  Court  or  Judge» 
for  inspection  of  real  property,  under 
Common  Law  Frocedur^  Act,  1854, 
s  58.,  467.  Common  Law  Procedure 
Act,  1854. 

II.  Right  to  inspection  of  document. 


PRINCIPAL  AND  AGENT. 

and  particulars  of  lien,  relied  <ni  io 
pleading  by  other  aide. 

Detinue  for  title  deeds.  Flea,  <m 
equitable  grounds,  that  before  the  de- 
tention, and  in  the  lifetime  of  M.  P., 
since  deceased,  through  whom  plain- 
tiffs claimed,  the  deeds  belonged  to 
M.  P.,  who  agreed  with  J.  N.  to  de- 
posit them  with  him,  by  way  of  equi- 
table mortgage  to  secure  the  repay- 
ment of  money  lent  by  him  to  M,  P. 
That  from  the  ume  of  that  agreement 
to  his  death,  J.  N.  held  the  deeds  on 
the  terms  aforesaid  ;  and  died,  having 
appointed  defendants  executrixes  of 
his  will,  which  they  proved.  That 
thereupon  the  deeds  came  into,  and 
thence  till  action  brought  continued 
in,  the  possession  of  defendants  as 
such  executrixes ;  and  that  none  of 
the  money  lent  by  J.  N,  to  If.  P.  had 
ever  been  paid.  That,  therefore,  de- 
fendants detained  and  detain  the 
deeds ;  which  was  the  detention  in 
the  declaration  mentioned. 

Plaintiffs,  who  were  trustees  of 
M.  P.'s  marriage  settlement  and  also 
her  executors,  administered  interroga- 
tories to  defendants,  who,  in  anawer, 
admitud  that  they  had  in  their  pos- 
session a  memorandum  of  a  specified  . 
date,  signed  by  M.  P.,  agreeing  that 
the  deeds  should  remain  in  the  cus- 
tody of  J.  N.  till  repayment  of  the 
moneys  advanced  by  him  to  M.  P. 

Held  diat  plaintiffs,  on  an  aflSdavit 
sUting  that  they  were  entirely  igno- 
rant of  the  aaid  memorandum,  and 
bad  no  means  of  ascertaining  any- 
thing of  its  contents,  and  that  it  was 
material  and  necessary,  in  order  to 
prosecute  the  action,  that  they  should 
nave  inspection  of  it,  were  entitled  to 
inspection  of  the  memorandum,  and 
aJso  to  be  furnished  by  defendants 
with  particulars  of  the  lien  or  mort- 
gage on  the  deeds  relied  upon  by 
them.    Owen  v.  Ntckson,  602. 

m.  Change  of  venue  in  quo  warranto, 
147.     Venue. 

PRINCIPAL  AND  AGENT. 

Liability  of  Bnfflish  agent  for  foreign 
charterer, 495.  Skip  and  Shipping, lY, 


PRISON. 


RATB. 
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PRISON. 

Proper,  for  oflcnder  sentenced  by  Indian 
Coart-martia],  838.  Habeas  Corpus, 
II. 


PROHIBITION, 
liet  to  Criminal  Court,  116.  Coroner,  I. 

QUARTER  SESSIONS, 

Jurisdiction  of,  to  dismiss  appeal,  where 
notice  of  appeal  to  other  and  wron^ 
Sessions  has  been  given  but  aban- 
doned. Stat.  12  &  13  Vici.  c.  45.  s. 
6,,  661.    Poor,  n.  3. 

QUO  WARRANTO. 
Change  of  venue  in.  147.     Venue, 

RAILWAY, 
How  rsted  to  poor  rate.  Rate,  L  1.  iv.  v. 

RATE. 

I.  Poor  rate. 
1.  Principles  of  rateabilitf. 

i.  What  principle  erroneous,  for  as* 
certaining  rateable  value  in  a  parish 
of  the  part  of  apparatus,  there 
ntuate,  of  a  waterworks  Company. 

The  pipes  and  reservoirs  of  a  water- 
works Company  were  so  placed  in  the 
several  parishes  in  which  they  were 
respectively  situate,  that  the  whole 
together  formed  one  apparatus  for  the 
supply  of  water,  in  some  only  of  such 
parishes,  to  the  customers  of  the 
Company ;  a  part  of  such  apparatus 
being  rateable  to  the  poor  rate  in  each 
parish. 

Held,that  it  was  not  a  correct  prin- 
ciple, in  order  to  ascertain  the  rate- 
able value  of  the  apparatus  in  any 
one  particular  parish,  to  calculate  the 
total  rateable  value  of  the  whole  ap- 
paratus in  all  the  parishes,  and  then 
divide  that  value  among  the  several 
•   3  c  2 


parishes,  according  to  the  quantity  of 
land  occupied  by  the  apparatus  in 
each  of  them.  Retina  v.  Overseers  qf 
PtUney,  108. 

ii.  Rateable  value  of  canal  and  adjoin- 
ing lands.  Construction  of  local 
Act,  (30  6.  3.  c.  Izxxii.  s.  67.) 

I'he  Act  incorporating  appellants, 
a  canal  Company,  provided  that  the 
Company  should  '*  from  time  to  time 
be  rated  to  all  parliamenUiry  and  pa- 
rochial rates  and  assessments  for  and 
in  respect  of  the  lands  and  grounds  to 
be  purchased  or  taken  by  the"  ^  Com" 
pany,"  "  in  pursuance  of  the  *'  Act, 
in  the  same  proportion  as  other 
lands  lying  near  the  same  are  or  shall 
berated, and  as  the  same  laiids  and 
grounds  so  to  be  purchased  or  taken 
would  be  rateable  in  case  the  same 
were  the  property  of  individuals  in 
their  natural  capacitv. 

In  pursuance  of  the  Act,  the  Com« 
pany  purchased  lands  and  made  the 
canaL  At  that  time  the  lands  ad- 
joining those  so  purchased  were  let  for 
use  as  mere  land ;  but  they  afterwards 
greatly  increased  in  value,  and,  at 
the  time  that  the  ratis  now  appealed 
against  was  made,  were  extensively 
built  over,  and  worth,  if  let  for  the 
purpose  of  being  built  on,  6d,  per 
annum  the  square  yard.  The  average 
rateable  value,  at  the  time  of  making 
the  rate,  of  the  nearest  land  to  the 
canal  which  was  then  still  used  as 
mere  land,  was  about  3^.  per  acre  per 
annum.  Upon  other  land  ad^ining 
the  canal,  wnarfs,  yards  and  buildings 
had  before  tben  been  erected,  the 
average  rateable  value  of  which  was 
tben  5d,  the  square  yard. 

•  On  a  ease  stated  for  the  opinion  of 
this  Court  by  Sessions,  on  an  appeal 
by  the  Company  against  a  poor-rate 
made  by  respondents,  for  a  parish  in 
which  part  of  the  canal  was  situate, 
to  which  appellants  were  assessed  in 
the  same  proportion  as  the  lands  lying 
near  the  canal  were  rated,  as  occupied 
at  the  time  the  rate  was  made :  Held, 
that  appellants  were  not  rateable  in 
proportion  only  to  the  rateable  value 
of  the  whole  of  the  lands  adjoining 
the  canal,  considered  as  mere  land : 
but  that  the  true  principle  of  their 
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rateability  was  that  the  adjoining  land 
covered  with  buildings  sbonld  be 
bronght  into  hotchpot  wiUi  the  ad« 
joining  lands  of  otner  descriptions, 
and  that  appellants  should  be  rated 
for  the  land  occupied  by  the  canal 
according  to  the  aggregate  value,  at 
the  time  of  making  the  rate,  of  the 
whole  land  brought  into  hotchpot: 
that  value  being  the  rent  which  a 
tenant  from  year  to  year  wonld  give 
for  the  whole ;  in  estimating  which, 
regard  was  to  be  had  to  that  propor- 
tion of  the  rent  paid  by  the  tenant  of 
any  building  standing  on  the  land, 
which  he  might  be  supposed  to  pay  in 
respect  of  its  site  as  enhanced  in 
value,  bevond  the  uncovered  land, 
by  being  built  upon.  Regina  v.  Gto- 
morganskire  Canal  Company,  186. 

iii.  Owner  of  whole  house,  occupy- 
ing beneficially,  as  a  subject,  not 
exempt  from  rateability  though  be 
performs  duties  therein  as  servant 
of  the  Crown,  and  allows  other 
servants  of  the  Crown^  as  such,  to 
use  it. 

Appellant,  distributor  of  stamps  at 
C,  rented  a  house  there  at  522.  lOs.  per 
annum.  By  agreement  with  the  Com- 
missioners of  Inland  Revenue  he  let 
five  principal  rooms  and  a  closet,  in 
this  house,  for  the  use  of  the  surveyor 
of  taxes  and  of  the  collector  of  Inland 
Revenue  for  C.  Bv  the  agreement, 
possession  was  to  be  given  and  rent 
to  commence  at  a  given  time,  and 
appellant  was  to  be  paid  "  the  annual 
consideration  of  90^. ;  this  sum  to  in- 
clude all  expenses,  namely,  rent,  rates, 
taxes,  gas,  wood,  coals,  also  providing 
a  trustworthy  person  to  reside  on  the 
premises,  to  keep  clean,  light  fires, 
and  attend  to  the  same.''  One  other 
room  in  the  house  was  occupied  by 
appellant  as  an  office  for  vending 
stamps  and  transacting  other  public 
business  connected  with  his  duties  as 
stamp  distributor.  He  employed  an 
assistant  in  this  room,  who  also  took 
in  there  for  him  private  orders  for 
printing,  which  he  executed  else- 
where. The  remainder  of  the  house, 
consisting  of  two  kitchens  and  a 
cellar  on  the  biasementy  and  a  sitting 
room  and  two  bedrooms  on  the  second 


floor,  was  occupied  by  a  man  and  him 
wife  and  daughter,  under  an  agree- 
ment by  which  appellant,  besides 
allowing  him  to  live  rent  free,  paid  him 
6/.  10#.  yearly  and  found  him  with  coals 
and  candles;  he  in  return  cleaning 
the  rooms  and  lighting  the  fires.  Ap- 
pellant exhausted,  annually*  the  whole 
of  the  90/.  payable  to  him  under  the 
first  mentioned  agreement,  with  the 
exception  of  2i.  10«.  in  payittii  his  own  , 
rent ;  the  expenses  of  coal,  fuel  and 
gas;  the  wages  of  the  man  before 
mentioned ;  and  other  incidental  ex- 
penses. 

On  a  case  stated  for  this  Court,  on 
an  appeal  by  appellant  to  Sessions 
against  a  poor-rate  for  C.  to  which  he 
was  rated  on  the  full  annual  rateable 
value  of  the  whole  house:  Held,  that 
appellant  was  properly  rated ;  for  that 
he  was  the  beneficial  occnpier  of  the 
whole  house  in  his  capacity  as  a  sub- 
ject. That  the  five  rooms  and  closet 
were  not  in  the  separate  possession  of 
the  revenue  officers ;  ana  the  fact  that 
appellant's  benefit,  in  respect  of  that 
part  of  the  house,  was  derived  from 
payments  made  to  him  by  servants  of 
Uie  Crown  for  privileges  given  to  them 
in  that  capacity,  did  not  exempt  him 
from  rateability :  and  that  the  room 
occupied  by  appellant  himself  was 
not  occupied  by  the  Crown  through 
him  as  its  servant.  Smith  t.  Oon-- 
seers  vf  8t  Michael,  Ctmbndge,  383. 

iv.  Deductions  allowable  from  rateable 
value  of  railway  line,  stations  and 
buildings  in  a  township. 

Deductions  from  rateable  value 
held  allowable  to  a  railway  Company, 
upon  assessment  to  poor  rate,  in  respect 
of  the  portion  of  their  line  passing 
through,  and  of  the  station,  buildings 
and  sidings  within,  a  towniship ;  es 
the  followinff  principles. 

1.  That  the  percentage  amount  ts 
be  allowed  the  Company  for  inicfsst 
on  capital  and  tenant's  profits  was  te 
be  calculated  upon  the  depreciated 
value  of  the  rolling  stock  at  the  time 
the  rate  was  made,  not  upon  its  coat 
price. 

2.  The  Company  being  obliged  to 
provide,  (in  addition  to  the  rolling 
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•tock),  turnUibleSf  cranes,  weighing 
machines*  stationary  steam  engines, 
lathes,  electric  telegraph  and  appa- 
ratus, oflice  and  station  furniture,  and 
gas  works  used  for  supplying  the 
stations  with  gas :  Held,  that  a  de- 
duction should  he  allowed  for  interest 
on  capital  and  tenant's  profits,  in  re- 
spect of  such  of  these  articles  as  were 
moveable ;  for  insiance,  the  office  and 
station  furniture :  but  not  in  respect  of 
such  of  them  as  were  cither  so  attached 
to  the  freehold  as  to  become  part  of  it, 
or,  though  capable  of  being  removed, 
were  so  far  attached  as  that  it  was' 
intended  that  they  should  remain  per- 
manently connected  with  the  railway 
or  the  premises  used  with  it,  and  re- 
main permanent  appendages  to  it,  as 
essential  to  its  working. 

3.  It  being  necessary,  in  order  to 
carry  on  the  business  of  the  railway, 
that  the  Company  should  have 'in 
hand,  at  command,  a  sum  of  money 
bj  way  of  floating  capital,  for  pro- 
viding surplus  stores  (as  nils, 
sleepers,  &c.)f  to  be  used  in  case  of 
accident  on  thcA  line,  or  other  emer- 
gency, and  partly  for  paying  the  wases 
of  servants  of  the  Company  and  other 
current   expenses:    Kleld,   that  the 

guestion  whether  a  deduction  ahould 
e  allowed,  for  interest  and  tenant's 
profiu,  or  either,  upon  this  floating 
capital,  must  depend  on  whether,  on 
the  whole  oipitu  employed,  a  greater 
delay  occurred  in  realising  the  re- 
turns than  is  ordinarily  incident  to  the 
employment  of  capital.  That  a  de- 
duction was  allowable  in  respect  of 
any  such  delay,  but  not  in  respect  of 
a  delay  in  realizing  the  profiu  on  a 
part  only  of  the  capital,  if  compensated 
by  the  more  than  ordinary  quickness 
of  the  return  on  the  rest. 

4.  That  the  deduction  to  be  allowed 
in  respect  of  the  stations,  buildings 
and  sidings  along  the  line,  must  be 
calculated  on  the  actual  value  at  which 
they  ought  to  be  assessed,  and  not 
upon  the  original  cost  of  construction. 
Regina  v.  North  Staffordshire  Railway 
Cooi/»a»y,  392. 

V.  Rateable  value  of  railway  station  for 
use  of  which  the  occupying  Comimny 
receives  a  higher  annual    payment 


than  could  be  obtained  as  rent  for  it 
from  a  tenant  from  year  to  year. 

Appellanta,  a  railway  Company, 
being  the  8ole  proprietors  and  occu- 
piers of  a  railway  station  on  their 
line,  in  1848  entered  into  an  agree- 
ment with  another  railway  Company, 
by  which  the  latter  were,  for  a  cer- 
tain annual  payment,  to  have  for  999 
years  the  joint  use  of  the  station  for 
their  traflic,  appeilanta  continuing  to 
be  occupiers  of  the  station,  subject  to 
such  use.  In  1859.  the  annual  value 
of  the  station  having  then  from 
various  causes  fallen  very  much  be- 
low the  sum  paid  annually  to  appei- 
lanta, under  this  agreement,  by  the 
other  Company,  appeilanta  were  as- 
sessed to  a  poor-rate  in  respect  of 
the  station,  on  the  full  sum  so  paid 
to  them. 

In  a  case  stated  for  this  Court,  on 
an  appeal  by  appeilanta  to  Sessions 
against  this  rate,  on  the  ground  that 
the  rateable  value  of  the  station  was 
not  the  rent  actually  paid  but  the 
rent  which  could  be  actually  obtained 
for  it  from  a  h  jpothetical  tenant  from 
year  to  year,  it  was  stated  as  an  ad  • 
mitted  fact  that  appeilanta  were  the 
persons  rateable  in  respect  of  the 
whole  occupation  of  the  station. 
Held,  that  appellants  were  properly 
rated  on  the  full  amount  paid  by  the 
other  Company ;  appellants  being 
sole  occupiers  of  the  station,  subject 
to  an  easement  by  the  other  Com- 
pany, and  the  payment  being  a  profit 
arising  out  of  appeilanta'  occupation. 
Reffina  v.  Fietton,  450. 

2.  Recovery  of. 

Duty  of  justices  to  enforce  rate  by 
distress  warrant,  at  instance  of  over- 
seers, successors  to  those  who  made 
the  rate.  State.  43  BUz,  c.  2.  s,  4.; 
17  G.  2.  c.  38.#.  U. 

Stat  43  EU£,  e,  2.  «.  4.  empowers 
"as  well"  "the  present  as  subse- 
quent" "  overseers,  or  any  of  them," 
by  warrant  from  two  justices,  to  levy 
all  arrears  due  for  poor-rate,  by  dis- 
tress and  sale  of  the  ofl^ender's  goods. 
Stat.  17  G.  2.  e.  ZB.s,  11.  enacts  that, 
in  case  any  person  shall  refuse  or 
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REMOVAL. 


SHIP  AND  SHIPPING. 


neglect  to  paj  the  oyeneen  by  wbom 
a  poor-rate  is  made,  any  sum  at  which 
he  is  legally  rated,  "  the  succeeding 
overseers  "may  levy  such  arrears,  and 
out  of  the  money  so  levied  reimburse 
their  predecessors  all  sums  of  money 
expended  by  them  for  the  use  of  the 
poor.    , 

Held,  that  the  latter  sUtute  does 
not  restrict  the  power  conferred  by 
the  former  to  overseers  immediately 
succeeding  those  by  whom  a  poor- 
rate  is  made,  but  that  any  overseers, 
subsequent  to  those  making  the  rate, 
are  still  entitled  to  procure  a  distress 
warrant  from  justices  to  enforce  pay- 
ment of  arrears  of  the  rate  by  default- 
ers. Overseers  of  East  Dean  v.  Eve- 
rett, 674. 

IL   Under   Nuisances    Removal  Act 
Ntiisances  Removal  Act, 


REMOVAL. 
Order  oL    Poor,  II. 

SADDLERS'  COMPANY. 

Charter  and  bve-law  of.  Disqualifica- 
tion of  bankrupt  or  insolvent  for 
office  of  Assistant,  42.     Charter. 

SALE. 

Of  real  property,  686.  Vmdor  mtd 
Purchaser, 

SEASHORE. 

Between  hkh  and  low  water  mark,  is 
part  of  adjoining  county,  234.  Juris- 
dictum,  II.  2. 

SERVANT. 
Master  and  Servant. 


SET-OFF. 


PUa^. 


SHIP  AND  SHIPPING. 

I.  Ship  how  proved  British!  178.  JUfsf 
chant  Shifiping  Act,  1854. 

n.  Construction  of  contract  of  ship- 
ment between  charterer  of  ship  and 
shipper  of  soods  on  board.  Liability 
of  such  shipper  to  charterer  for  de- 
murrage, tnough  contract  creates 
partnership  in  freight  between  them. 

Plaintiff,  havingchartered  a  steamer, 
agreed  with  defendants  to  take  out 
some  engines  in  her  to  Baredona,  it 
being  known  to  both  parties  that  the 
engines  could  not  be  shipped  unless 
some  alterations  were  made  in  her 
hatchways.  The  agreement  contained 
the  following  conditions.    YvnX  \  that 

Elaintiff  should  lay  the  steamer  on 
er  berth  at  Liverpool  for  Barcelona. 
Secondlv:  that  she  should  not  be 
required  to  lie  on  her  berth  longer 
than  ten  days.  Thirdly:  that  she 
should  make  the  voyage  from  there 
to  Barcelona  for  the  lump  sum  of 
650/.,  plaintiff  td  pay  all  charges. 
Fourthly:  that  defendants  should  load 
in  the  steamer  two  engines  and  tenders 
complete,  for  2402.,  freight  to  be  paid 
at  Liverpool  on  delivery  of  bills  of 
lading,  without  any  deduction  for  inte« 
rest  or  insurance.  Fifthly:  that  such 
of  the  above  goods  as  weighed  above 
30  cwt.  should  be  put  in  the  steamer, 
stowed,  taken  out  and  landed  at 
shipper's  risk  and  expense.  Sixthly: 
that  the  said  goods  should  be  taken 
out  of  the  steamer  as  soon  as  the 
captain  was  ready  to  deliver  them,  in 
five  days,  Sundoff  excepted ;  and  202. 
sterling  demurrage  to  be  paid  by  the 
shipper  or  receiver  of  the  said  goods, 
for  every  day  that  she  was  detained 
over  and  above  five  days.  Seventhly : 
that  the  steamer  should  be  entered 
in  the  joint  names  of  plaintiff  and 
defendants,  so  that  the  latter  might 
assist  to  get  cargo.  Eighthly  :  that 
.  any  surplus  of  freight  above  6502. 
should  be  divided  between  plaintiff 
and  defendants,  and  also  any  loss 
which  might  result.  Ninthly:  that 
the  said  steamer  should  p^uarantee  to 
carry  480  tons  dead  weight,  besides 
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40  tons  of  coal  in  the  bunkers. 
TeDthly :  that  the  billa  of  lading  for 
the  whole  cargo  of  the  said  steamer 
shoald  be  signed  at  the  office  of 
plaintiff.  Eleventhly:  that  the  steamer 
should  be  consigned  at  Barcelona  to 
the  friends  of  defendants,  paying  2/. 
commission  on  the  abore  freight. 

The  steamer  wat  pnt  on  her  berth 
at  lAperpool,  and,  by  consent  of  her 
owner,  the  beams  in  her  hatchways 
were  removed,  for  the  stowage  of  the 
engines,  at  the  joint  expense  of  phiin- 
tiff  and  defendants.  The  engines, 
which  exceeded  20  ewt  in  weight,, 
were  then  broaght  alongside ;  and  it 
was  found*  before  ten  days  had  ex- 
pired, that  they  would  not  go  down 
the  hatchways,  notwithstanding  the 
removal  of  the  beams.  The  consent 
of  the  shipowner  to  the  ftuther 
widening  of  the  hatchways  was 
thereupon  obtained,  on  condition  that 
the  ship  should,  before  sailing,  be 
made  right  to  the  satisfaction  of 
JJoyd^%  surveyor.  In  conseouence 
of  the  necessary  delay  for  widening 
the  hatchways  and  making  the  ship 
thne  right»  she  lay  on  her  berth  thir- 
teen days  beyond  the  stipulated  fen. 

Pkintiff  having  brought  this  ac- 
tion, on  the  second  clause  of  the 
affreement,  for  demurrage  in  reroect 
pf  the  detention  by  defendants  of  the 
.  shin  on  her  berth  beyond  ten  days : 
Held,  that  defendants  were  liable  on 
that  clause,  it  being  collateral  to  and 
independent  of  any  partnership  in 
the  freight;  assuming  that  the  agree- 
ment constituted  a  partnership  to 
some  extent  between  the  parties  in 
that  re8i>ect. 

The  Judge  directed  the  jury  that, 
by  reason  of  the  5th  clause  of  the 
agreement,  defendants  were  liable  ior 
any  detention  of  the  ship  necessary 
to  effect  such  alterations  in  her  as 
would  enable  the  engines  to  be  put 
on  board  by  defendants.  Held  a 
right  direction.  Blech  y,  BaUeras, 
203. 

IIL  Authority  of  master  to  trans^^ship, 
in  port  of  distress,  gpoda  which  are 
on  board  under  charterparty ;  in 
order  that  they  may  be  forwaixled  to 
destination.    Whose  agent  he  is  in 


making  fresh  charterparty,  at  higher 
rate  of  freight,  with  master  of  sub- 
stituted ship.  Amount  of  freight 
payable  by  consignee  of  the  goods. 
Transfer  of  lien  for  freight  from  ori- 
ginal to  substituted  shipowner.  Ex- 
tent of  such  lien.  B^ght  of  con- 
signee to  deduct  from  freight  ad* 
vances  to  master  of  original  ship. 

Defendants,  Lomdan  merchants,  by 
charterparty  made  between  them  and 
C,  the  master  of  the  ship  Planter, 
chartered  that  ship  to  bring  a  cargo 
of  guano  from  €aUoo  to  England, 
The  ship  was,  by  the  charterparty, 
consigned  outwards  to  defenaants' 
agente  in  Santh  America ;  and  freight 
at  70s.  per  ton  was  made  payable  on 
her  arrival  in  England,  deducting 
auch  advances  on  account  of  freight 
as  charterers'  agents  might,  as  the 
charterparty  empowered  tiiem,  make 
to  C.  in  the  Pac^.  The  Planter 
arrived  at  CaUao,  loaded  her  cargo  of 
guano,  and  set  sail  for  England,  de- 
fendants' agents  having,  previo^lsly 
to  her  sailing,  made  hrge  adv^anees 
to  C.  on  account  of  freight.  Soon 
after  sailing  she  sprang  a  leak,  which 
compelled  her  to  put  back  to  CaUeo, 
and  she  arrived  there  the  second 
time,  consigned  to  a  firm  indepen- 
dent of  defendants  or  their  agents. 
It  was  then  found  that  she  could  not 
proceed  on  her  toyage,  and  C,  de- 
fendants' agents  revising  to  inter- 
fers^  trans-shipped  the  cargo  into 
another  ship.  The  Alarm^  to  be  for- 
warded to  England.  For  this  pur- 
pose a  charterparty  was  ontered  into 
between  plaintiff,  the  master  and  ap- 

Eftrent  owner  of  The  Alarm,  and  C.  in 
is  own  name ;  under  which  freight 
was  made  payable  by  the  consignees, 
on  ship's  arrival  in  England,  at  70s. 

Ser  ton.  Plaintiff  then  made  out 
ills  of  lading,  in  which  C.  was 
named  as  shipper  and  defendants  as 
consignees;  At  the  date  of  this  latter 
charterparty  the  current  rate  of 
freight  at  Callao  was  only  40s.  per 
too,  and  it  was  agreed  between  plain- 
tiff and  C.  that  plaintiff  should  pay 
the  difference  between  that  and  the 
charterparty  freight  to  C,  but  whe- 
ther for  C.'s  benefit  or  that  bf  his 
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owners  did  not  appear.  The  cargo 
arrived  in  England,  in  The  Alarm; 
when  plaintiff  claimed  from  defen- 
dants the  full  freight  of  70#.  per  ton  ; 
from  which  defendants,  on  the  other 
hand,  insisted  on  their  right  to  de- 
duct the  advances  made  to  C.  by 
their  agents  at  Callao.  Defendants 
Laving  paid  the  freight  less  the 
amount  of  such  advances,  plaintiff 
brought  this  action  to  recover  that 
UDount. 

A  verdict  having  been  taken,  by 
consent,  for  plaintiff,  for  this  amount, 
leave  being  reserved  to  defendants  to 
move  to  enter  it  for  them,  the  Court  to 
have  power  to  draw  inferences  of  fact 
from  the  above  facts,  which  were 
proved  «t  the  trial;  Held,  making 
absolute  a  rule  to  enter  the  verdict 
for  defendants:  Finsti  that  the  proper 
inference  from  the  facts  was  that  C. 
made  the  charterparty  with  The 
Alarm  as  agent  for  his  owners  and 
not  for  defendants;  the  agreement  by 
plaintiff  to*  return  him  part  of  the 
charterparty  freight  being  a  legiti- 
mate transaction  in  that  view,  but  a 
gross  fraud  on  defendants,  to  which 
plaintiff  was  a  party,  in  the  other. 
Secondly,  that  assuming  C  to  have 
made  the  said  charterparty  as  defen- 
dants' ostensible  agent,  he  had  no 
implied  authority,  from  the  necessity 
of  the  case,  on  trans-shipping  the 
cargo,  to  bind  defendants  to  payment 
of  a  higher  than  the  current  rate  of 
freight;  and  plaintiff  had  knowledge 
of  that  want  of  authority.  Thirdly, 
that,  apart  /roro  The  Alarm  charter- 
psrty,  plaintiff  had  no  lien  on  the 
cargo  for  a  greater  amount  of  freight 
than  the  bslance  due  after  crediting 
defendants  with  the  advances  to  C. : 
for  that  assuming  (a  point  which  the 
Court  did  not  decide),  that  upon  a 
trans-s'hipment  of  cargo  arising  from 
necessity,  in  »  port  of  distress,  in 
order  to  its  being  forwarded  to  its 
destination,  tlie  original  shipowner 
can  transfer  his  lien  for  freight  to  the 
substituted  shipowner,  he  can  trans- 
fer no  greater  right  of  lien  than  he 
himself  possesses.  Matthetas  v.  Gibbs, 
282. 

IV.  Extent  of  liability,  in  respect  of 


STATUTE. 

shipment  of  caiy^o,  of  agent  for  foreign 
charterer,  entering  into  charterparty 
which  provides  for  its  cessation. 

By  a  charterparty  made  between 
plaintiffs,  shipowners,  and  defendants, 
agents  in  England  (or  foreign  char- 
terers, it  was  agreed  that  plaintiffs' 
ship  the  B.  should  proceed  to  J.,  and 
there  load  in  regular  tarn,  in  the  cus- 
tomary manner,  from  defendants,  ft 
full  and  complete  cargo  of  coke.  It 
was  further  agreed  that,  as  defendant 
were  acting  for  foreign  principals, 
"  all  liability  of  "  defendants  "  in  every 
respect,and  as  to  all  matters  and  things, 
as  well  before  and  during  as  after  the 
shipping  of  the  said  cargo,"  should 
"  cease  as  soon  as  they  *'  had  **  shipped 
the  cargo.** 

Defendants  having  loaded  and 
shipped  the  agreed  cargo,  plaintiffs 
afterwards  sued  them  in  this  action 
for  not  having  shipped  it  in  regular 
turn.  Held,  that  the  action  would 
not  lie,  for  that  the  charterparty 
limited  defendants'  liability  to  the 
actual  shipment  of  the  cargo,  and 
protected  them  from  responsibility 
for  any  irregularity  or  delay  in  the 
shipment.    Mihain  v.  Pereg^  496. 

STATUTE. 
Construction  of. 

General  words  "Any  other  persons 
whomsoever,"  not  restricted  in 
meaning  by  following  words  which 
describe  particular  persons.  Lia- 
bility, in  conseouence,  of  all  per- 
sons to  be  called  upon  to  give  evi- 
dence before  committee  of  justices 

^  appointed  to  prepare  basis  for 
county  rates.  But.  15  &  16  Viei. 
0.  81.  M.  2,  6,  7,  8. 

Sut.  15  &  16  Fief.  c.  81.,  by  sect. 
2,  empowers  the  justices  of  a  county 
to  appoint  a  committee  of  their 
body  for  the  purpose  of  pre- 
paring a  basis  or  standard  for  fair 
and  equal  county  rates,  to  be  founded 
on  the  full  and  fair  annual  value  (in- 
terpreted by  sect.  6  to  mean  the  net 
annual  value)  of  the  property  rateabls 
to  the  poor-rate  in  eveiy  parish  in  ths 
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eonnty.  Sect.  6  empowers  this  com- 
mittee to  order,  in  writiofr,  certain 
specified  parish  officers  and  other 
persons^  having  the  castodj  or  man- 
agement of  anj  public  or  parochial 
ratea  or  Talnations  of  Uie  parishes,  to 
make  written  returns  to  the  com- 
mittee of  the  amount  of  the  fiill  and 
fair  annual  value  of  the  property  in 
any  parish  liable  to  be  assessed  toward 
the  county  rate ;  the  date  of  the  last 
valuation  for  the  assessment  of  such 
parish ;  and  the  name  of  the  surveyor 
or  other  person  by  whom  such  valua- 
tion was  made.  By  sect.  7  the  com- 
mittee may,  by  their  order  in  writing, 
require  the  **  overseers  of  the  poor, 
constables,  assessors,  collectors,  and 
any  other  persons  whomsoever,  to 
appear  before  them,*  ''and  to  produce 
all  parochial  and  other  rates,  assess- 
ments, valuations,  apportionments, 
and  other  documents  in  their  custody 
or  power  relating  to  the  value  of 
or  assessment  on  all  or  any  of  the 
property  within  the  several  parishes  " 
**  wnich  may  be  liable  to  be  assessed 
toward  the  county  rate,  and  to  be  ex- 
amined on  oath  "  "  touching  the  said 
rates,  assessments,  valuations,  or  ap- 
portionments, or  the  value  of  property 
aforesaid."  By  sect.  8,  "every  per- 
son who  shall  neglect  or  refuse  to 
appear  when  required  so  to  do  as 
aforesaid,  or  to  be  sworn  or  examined, 
or  to  produce  such  documents  as 
hereinbefore  provided,"  is  subjected 
to  a  penalty  not  exceeding  20/.,  re- 
coverable before  justices. 

Held,  that  sect.  7  authorizes  the 
committee  to  call  before  them  all 
persons  whomsoever,  able  to  give 
evidence  of,  and  produce  any  docu- 
ments relating  to,  the  actual  annual 
value  of  the  property  to  be  assessed 
to  the  county  rate;  and  does  not  re- 
strict the  committee  to  ascertaining, 
by  the  examination  of  the  persons,  and 
the  inspection  of  the  documents,  spe- 
cified in  sect  5,  the  amount  at  which 
the  property  is  rated  to  the  poor-rate. 
That  therefore  a  person  having  in  his 
possession  private  accounts  and  docu- 
ments relating  to  the  annual  value  of 
collieries  and  coal  mines  assessable  to 
the  county  rate,  and  able  to  give  evi- 
dence touching  their  net  annwd  value, 


incurs  the  penalty  under  sect  8  by 
refusing  to  obey  an  order  of  the  com- 
mittee, under  sect.  7,  for  his  sppear- 
ance  before  them  with  such  accounts 
and  documents.  Regina  v.  Doubledaff, 
501. 

STATUTE  OF  LIMITATIONS. 
As  to  real  actions. 

Sut  3  &  4  FT.  4.  c.  27.  ss,  2,  7>  16. 
Possession  of  land  under  convey- 
ance intended,  but  ineffectual,  to 
pass  fee,  not  adverse.  Possession 
under  tenancy  at  will.  Creation  and 
determination  of  such  tenancy. 

On  2Ut  August,  1781,  the  lord  of 
a  manor,  with  the  consent  of  certain 
of  the  tenants,  granted  to  five  persons, 
two  of  whom  were  the  churchwardens 
and  overseers  of  the  parish  of  ilf., 
license  to  enclose  3  a.  2  r.  of  the  waste 
of  the  manor;  and  that  they  and 
their  heirs,  and  all  persons  claim- 
ing under  them,  should  and  might 
lawfully  hold  the  same,  so  enclosed, 
in  trust  for  the  purpose  of  building  a 
workhouse  for  the  poor  of  M. ;  ren- 
dering to  the  then  lord  and  to  all  other 
lords  of  the  manor  the  yearly  rent  of 
6s,  for  the  same  in  every  year  for  ever. 
This  grant  was  not  according  to  any 
custom  in  the  manor,  nor  was  there 
any  such  custom.  The  churchwardens 
and  overseers  of  M,  immediatelv  took 
possession  of  the  land  the  subject  of 
the  grant,  and  built  on  it  a  workhouse 
which,  up  to  Midsummer f  1838,  was 
used  as  such ;  and  possession  of  the 
workhouse  and  land  was  retained  by 
the  churchwardens  and  overseers,  or 
persons  claiming  through  them,  from 
1781  to  1840,  when  they  were  sur- 
rendered to  the  then  lord  of  the  manor, 
as  hereafter  mentioned.  In  18]7«  the 
chiirchwardens  and  overseers  of  M, 
also  took  possession  of  2  r.  10  p.  of 
land,  contiguous  to  that  granted  in 
1781 ;  and  retained  possession  of  this 
additional  land  also  from  1817  to  1840. 
The  five  persons  nominated  as  trus- 
tees of  the  original  lend  by  the  grant 
of  1781  all  died  before  1817>  and  no 
heir  of  the  survivor  came  in  to  claim 
admittance  to  it,  after  due  proclama- 
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tioDS  in  the  manor  Court  calling  upon 
him  to  do  go.  In  October,  1835,  the 
then  steward  of  the  manor  gave  notice 
to  the  churchwardens  of  M,  to  nomi- 
nate other  trustees  in  the  stead  of 
those  deceased,  in  order  to  their  ad- 
mittance at  the  next  manor  Court,  to 
save  a  forfeiture.  In  compliance,  the 
vestry  of  the  parish  nominated  seven 
fresh  trustees,  who,  on  27th  October, 
1835,  were  admitted  to  both  pieces  of 
land  at  a  manor  Court;  the  parish 
paying  a  fine  to  the  lord  and  the  lord 
granting  the  land  to  the  seven  persons 
and  their  heirs,  to  hold  by  copy  of 
court  roll  and  at  the  will  of  the  lord, 
on  the  same  trusts  as  in  the  grant  of 
1781,  and  at  the  same  yearly  rent  of 
6s.  From  the  accounts  of  a  deceased 
steward  of  the  manor,  it  appeared  that 
this  rent  was  paid  to  the  lord  from 
1781  to  1791*  and  from  the  parish 
books  of  Af.  it  appeared  that  it  was 
also  paid  from  1825  to  1836.  In 
January,  1840,  the  vestry  of  M.  passed 
a  resolution  that,  there  being  no  fur- 
ther use  for  the  premises  as  a  work- 
house, the  land  should  be  forthwith 
surrendered  to  the  then  lord  of  the 
manor  by  the  churchwardens  and 
overseers,  and  the  trustees  appointed 
in  1836.  And  in  Febnuuy,  1840, 
that  surrender  was  made  to  the  tlien 
lord  of  the  manor,  the  surrender  com- 
prising, in  terms,  the  first  piece  of 
land  only,  but  possession  being  given 
to  the  lord,  not  of  it  only,  but  also  of 
the  other.  The  lord,  by  himself  or 
by  persons  claiming  under  him,  held 
undisturbed  possession  of  both  pieces 
of  land  from  February,  1840,  to  the 
time  of  the  present  action. 

On  a  case  stated,  in  an  action  of 
ejectment  brought,  on  l6th  February, 
1859,  bv  the  churchwardens  and  over- 
seers of  ilf.,  to  recover  both  pieces  of 
land  from  defendants,  who  were  in 
possession  and  claimed  under  the 
lord  of  the  manor  of  1840,  power 
being  reserved  to  the  Court  to  draw 
inferences  of  fact:  Held,  that  plain- 
tiffs were  not  entitled  to  recover  either 
piece  of  land.  As  to  the  original 
piece,  that  the  possession  by  plaintiffs 
under  the  grant  of  1781  was  at  the 
outset  permissive,  and  had  not,  down 
to  and  at  the  time  of  the  passing  of 


sut  3  &  4  FT.  4.  e.  27.  (My,  1833), 
become  adverse ;  plaintiffs  havinif, 
from  1781  down  to  that  time,  held 
either  as  tenants  at  will  or,  at  moat, 
as  tenants  from  year  to  year  of  the 
lord.  That  such  tenancy  waq  deter- 
mined by  the  admittance  of  the  Ireeh 
trustees  for  M.  in  October,  1835, 
whereby,  within  five  yeara  firom  the 
passing  of  sut.  3  &  4  fT.  4.  c.  27.,  a 
iresh  tenancy  at  will  was  created: 
which  last  tenancy  was,  within  twenty- 
one  years  of  its  inception,  namely,  in 
1840,  determined  by  the  lord's  entry 
and  resumption  of  poesession.  As  to 
the  piece  of  land  taken  possession  of 
by  plaintiffs  in  1817  :  That  the  lord's 
right  of  entry  to  it  could  not  be  barred 
before  1837»  before  which,  namely,  in 
1836,  it  was  included  in  the  land  to 
which  the  fresh  trustees  were  admit- 
ted ;  as  it  was,  in  1840,  in  the  land  of 
which  the  lord  retook  possession. 
Hodgson  v.  Hooper^  149- 

STATUTES. 

I.  Gbnbkal  Public. 

43  EUg.  c.  2.  s.  4.  (Poor),  574.  Rate, 
1.2. 

4  Jae.  1.  e.  3.  «.  2.  (Costs),  358. 
Costs,  I. 

11  O.  2.  c.  19.  s.  I.  (Landlord  and 
Tenant),  614.  Landkrd  amd  Tenant^ 
2. 

17  G.  2.  c.  38.  #.  11,  (Poor),  574. 
Rate,  I.  2. 

30  6:  2.  c.  21.  s.  5.  (Thames  Fishery), 
588.     Thames  Conservancy  Act,  1857. 

3  6.  4.  c.  126.  (General  Turnpike), 
23S,  368.     Tun^e. 

4  6.  4.  c.  34.  «.  3.  (Masters  and  Ser- 
vants), 549.    Master  and  Servant^  L, 

6  6.  4.  c.  67.  s.  2.  (SetUement  of 
Poor),  437,  555.    Poor,  I.  1.  i.  ii. 

6  G.  4.  e.  129.  s,  3.  (C!ombination  of 
\Vorkmen),  516.  Master  and  Ser- 
ffant,  II. 

9  G.  4.  c.  61.  «.  21.  (Innkeepers*  li- 
censing), 1.     Gaminy. 


STATUTES. 


10  O.  4.  c.  56.  s.  27.    (Friendly  Sode- 
tiea),  623.     Friendly  SociHies  Aett. 

I  W.  4.  c.  18.  9,  1.  (Settlament  of  Poor), 
555.    Poor,  1.  1.  ii. 

1  &  2  >r.  4.  c.  32.  8.  4.  (Game),  444. 
Game  Act* 

1  &  2  FT.  4.  c.  38.  *-  16.  (Church 
Bailding),  640.  Church  Building  and 
Parishes  FormatUm  Acts. 

3  &  4  VT.  4.  c.  27.  (Limitatioii  of  Real 
Actione),  149.   Statute  qf  LimitatUms. 

4  &  6  IT.  4.  c.  76.  (Poor).  267,  655. 
Poor,  L  1.  ii.    II.  2. 

5  &  6  ^.  4.  e.  63.  w.  21,  28.  (Weights 
and  Measures),  668.  Weights  and 
Measures  Act, 

5  &  6  FF.  4.  e.  76.  (Municipal  Corpora- 
tions), 222.  Municipal  Corporations 
B/tformActs,!. 

7  FT.  4  &  1  Vict.  c.  78.  (Municipal  Cor- 
porations),  634.  Mnnidpal  Corpora, 
tions  Rsforuk  Acts,  II. 

6  &  7  Vict.  c.  37.  (Parishes  Formation), 
640.  Church  BuUdmg  aad  Parishes 
FormatioH  Acts. 

8  Viet.  0.  20.  (Railways  Ckosea,  1845), 
sects.  103, 104 ;  672.  Conqtony,  II.  3. 

8  &  9  Vict.  e.  118.  (Indosure),  7.  i»- 
closure  Acts. 

9  &  10  Vict.  e.66.  (Orders  of  Removal), 
224.    Poor,  L  2. 

11  &  12  Vict.  e.  43.  (Justices  of  the 
Peace),  257.    Poor,  II.  2. 

11  &  12  Vict.  c.  111.  (Orders  of  Re- 
moval), 224.    Poor,  I.  2.  . 

12  &  13  Vict.  e.  45.  s.  6.  (Quarter 
Sessions  Procedure),  561.  Poor>  II.  3. 

12  &  13  Vict.  c.  106.  (Bankrupt  Law 
CJonsolidatiQu),  578.  Bankrupt  and 
Insoiioentp         / 

15  &  16  Vict.  c.  57.  *.  8.  (Corrupt 
Practices  at  Elections),  658.  Bwlence, 
1. 1.  ii. 
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(Inclosure), 


16  k  16  Vid.  c.  79.  *.  13. 
7.    Inclosure  Acts. 

15  &  16  Vict.  c.  81.  ss,  2,  5,  7,  8. 
(County  Rate),  501.    Statute. 

16  &  17  Viet.e.  97.  (Pauper  Lunatics), 
224.    Poor,  L  2. 

17  &  18  Vict.  c.  36.  (Bills  of  Sale 
Registration),  428, 610.  BUlsqfSale 
R^tration  Act. 

17  &  18  Vict.  e.  104.  «».  19,  107,  257. 
(Merchant  Shipping),  178.  Merchant 
Shipping  Act,  1854. 

17  &  18  Vict.  c.  125.  s.  58.  (Common 
Law  Procedure),  467.  Common  Law 
Procedure  Act,  1864. 

18  &  19  Vict.  c.  63.  (Friendly  Socie- 
ties), 623.    Friendly  Societies  Acts. 

18  &  19  Pic/,  e.  120.  ss.  158,  159. 
(Metropolis  Local  Management),  89. 
Metropolis  Local  Management  Act. 

18  &  19  Viet.  c.  121.  (Nuisances  Re- 
moval), 27 1, 277.  Nuisances  Removal 
Act  {Bngkaui),  1865. 

19  &  20  Vict.  e.  104.  (Parishes  For- 
mation),  640.  Church  Building  aad 
Parishes  Formation  Acts. 

20  Vict.  c.  13.  (Mutiny,  1857),  338. 
Habeas  Corpus,  II. 

21  k  22  Vict.  e.  90.  (Medical),  625. 
Medical  Act. 


II.  Local  and  Psrsomal,  Public. 

16  G.  3.  c.  xxviii.  {Stourbridge  Canal), 
409.     Canal,  II. 

30  G.  3.  c.  Izxxii.  (G2ambr^aiwAtre 
Canal),  186.    lla/e,Ll.ii. 

7  &  8  G.  4.  c.  ckzv.  (Watermen's  and 
lightermen's),  244.  Watermen's  and 
Lightermen's  Acts. 

11  G.  4.  0.  Ixx.  Hungetford  Market 
Company),  365.     ToU,  II. 

6k  7  W.  4^  0.  cxxxiii.  (Hungetford 
Bridge  Company),  365.    To//,  II. 
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SUGGESTION. 


TOLL. 


20  k  21  Viet,  e.  cxlvii.  (Thames  Con- 
servaticy),  588.  T%ames  Conserwmey 
Act,  1857- 

22  &  23  Vkt.  e.  czxziii.  (Watermen's 
and  Lightermen's  Amendment,  1859)» 
244.  fVaJtermen*8  mut  Lufktermen's 
Acts, 


SUGGESTION. 

On  record,  as  to  change  of  venne  in  quo 
warranto,  147.     Femce. 

SUNSTROKE, 

Death  bj,  not  death  by  accident,  within 
life  policy  against  accidents,  478.  In- 


TENANT. 
Laudlord  and  Teiumt. 

THAMES  CONSERVANCY  ACT, 

1857. 

(20  &  21  YtcT.  c.  cxlTii.) 

Sects.  62,  76.  Power  of  Consenrators 
of  Thames  to  appoint  assistant  river 
keepers,  with  authority  to  enter  fish- 
ing boats  and  seise  brood  of  fish,  under 
stet.  30  G.  2  c.  21.  s.  5.  Penalty  in- 
curred by  obstructing  such  keepers. 

Stat.  30  O.  2.  e.  21.  s.  6.  enacU 
that,  for  the  better  preservation  of  the 
fishery  of  the  river  Thames,  within 
the  jurisdiction  of  the  mayor  of  JUm- 
don^  as  conservator  of  the  river,  it 
shall  be  lawful  **  for  the  deputy  of 
the  said  mayor  for  the  time  being,  as 
conservator  as  aforesaid,  commonly 
called  the  water  bailiff,  and  his  as- 
sisUnt  or  assisUnts,"  appointed  by 
warrant  under  the  baud  and  seal  of 
the  mayor,  to  enter  the  boat  of  any 
fisherman  or  other  person  fishing  on 
the  Thimes,  and  seiae  all  brood  of 
fish  found  there.  Sect.  6  imposes  a 
penalty  of  10/.  on  any  person  ••  who 
shall  obstruct  or  hinder  the  said 
water  bailiff"  or  ••his  assistanta." 
"in  the  execution  of  any  of  die 
powers  vested  in  them  by  this  Act ;" 
and  sea.  11  gives  a  convicted  person 


a  right  of  appeal  to  the  next  Court  of 
Conservancy. 

The  Thames  Conservancy  Act, 
1857,  20  &  21  Vkt.  c.  cxlvii.,  creates 
a  new  corporatiou,  called  '*  The  con- 
servators of  the  river  Thames,**  and, 
by  sect.  52,  transfers  to  them  ''all 
the  powers,  authorities,  rights  and  pri- 
vileges," "  which  might  be  exercised 
by  the  mayor  of  iMdon,"  "bv  pre- 
scription, usage,  charter,  or  Act  of 
Parliament,  or  otherwise,  with  regard 
or  relation  to  the  conservancy  ana  the 
preservation .  and  regulation  of  the 
river  T%ames,*  save  only  so  far  as  the 
same  may  be  modified  by,  or  be  in- 
consistent with,  the  provisions  of  that 
Act  Sect.  76  imposes  a  penalty,  not 
exceeding  5/.,  on  anv  person  who 
"  shall  resist  or  make  forcible  opposi- 
tion against  any  person  employed  in 
the  due  execution  of  this  Act" 

Held  that,  under  the  latter  Act,  al- 
though it  does  not  apparently  hav« 
the  fishery  of  the  T%ames  in  contem- 
plation, the  conservators  of  the  Thames 
are  empowered  to  appoint,  under  their 
hands  and  seals,  assistant  river-keep- 
ers, with  express  authority  to  enter 
fishing  boats  and  aeixe  brood  of  fish, 
in  pursuance  of  atat  30  O.  2.  c.  21. 
«.  5. ;  and  that  a  person  obstructing 
such  an  assistant  river-keeper  in  so 
doing,  is  not  liable  to  the  penalty  im- 
posed by  sect  6  of  that  atatote ;  but 
IS  liable  to  the  penalty  imposed  by 
Stat  20  &  21  Viet.  e.  cxlvii.  s.  76. 
T\uindge  v.  Shaw,  688. 

TOLL. 
L  Turnpike. 

1.  Exemption  from,  of  fodder    for 
cattle,  238.     7\urnpihe,  I. 

2.  Ejectment  by  mortgagee  of.  Costs 
on  plaintiff's  nonsuit,  358.  CastSyl. 

II.  Right  of  Company  empowered  by 
statute  to  take  toll  in  return  for  a  pub- 
lic service,  to  remit  toll  in  whole  or 
in  part.  Suts.  11  G.  4.  c.  Ixx  «  76.; 
6  &  7  FT.  4.  c.  cxxxiii  ss.  53, 125. 
Right  of  Market  Company  to  landing 
tolls  for  use  of  pier  adjoining  market 

A  Company  empowered  by  statute 


TOLL. 


TRADE  MARK. 
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to  take  tolls  in  ntuni  for  a  public  ser- 
rice  is  not  bound,  independently  of 
exoress  enactment,  to  exact  the  same 
tolls  from  all  persons  alike ;  bat  is  at 
liberty  to  remit  the  tolls,  or  any  por- 
tion of  them,  to  particular  persons,  at 
its  pleasure  and  discretion. 

Sut.  11  G.  4.  e.  Ixx.,  by  which 
plaintiflTs,  a  market  Company,  were  in- 
corporated, by  sect.  76  empowered 
them  to  take  from  the  master  of  any 
steamboat  **  in  respect  of  every  pas- 
senger landing  on  or  embarking  from 
the  wharf  or  causeway"  authorised 
by  the  Act  to  be  made,  ''the"  "tolls" 
"  which  "  should  ''at  any  time  or  from 
time  to  time  be  fixed  and  appointed 
by"  plaintiffs,  not  exceeding  2d.  for 
each  passenger.  A  subsequent  Act, 
6  &  7  W.  4.  e.  cxxxiii.,  incorporating 
another  Company  for  the  purpose  of 
building  a  bridge  from  plaintiffs' 
market  over  the  Tkamet,  by  sect.  53 
authorised  plaintiff's  to  levy  the  same 
tolls  for  passengers  landing  on  or  em- 
barking from  the  northern  pier  of  the 
intended  bridge  which  stat.  11  0,4, 
c,  Ixx.  f.  76.  had  empowered  them  to 
levy.  And  bv  sect.  126  it  was  en- 
acted, that  "  the  tolls  to  be  Uken  by 
virtue  of  "  the  "  Act  should  at  all 
tiroes  be  charged  equally,"  and  that 
every  "reduction  or  advance  of" 
them  should  "  extend  to  all  persons 
whatever  using  the  said  bridge." 

Plaintiffs,  after  the  bridge  had  been 
built,  fixed  and  appointed  the  toll  to 
be  received  *'  under  the  76th  clause 
of*  their  "Act  of  incorporation,  from 
the  master  of  every  steamboat "  "  in 
respect  of  every  passenger  landing  on 
or  embarking  from"  the  northern 
pier,  at  2d,  But  by  agreement  with 
defendants,  a  steamboat  Company, 
they  charged  defendants  a  toll  of 
If.  4d.  per  100  of  their  passengers ; 
and,  by  agreement  with  another  steam- 
boat Company,  charged  that  Company 
a  lower  toll  <n  Id,  per  dozen  of  their 
passengers.  Passengers  landing  on 
or  embarking  from  the  northern  pier 
from  or  on  to  steamboats  used  no 
other  portion  of  the  bridge  than  the 
northern  pier,  which  abutted  on  plain- 
tiffs' land. 

Plaintiffs  having  brought  this  sc- 
tion  to  recover  from  defendants  ar- 


rears of  toll  for  passengers  at  the  rate 
agreed  upon  with  defendants :  held, 
that  plaintiffs  were  entitled  to  recover 
the  full  amount.  That  stat.  11  G.  4. 
e.  Ixx.  a,  76.  was  not  an  equality 
clause,  requiring  plaintiflTs  to  charge 
the  fixed  and  appointed  toll  in  full  for 
each  passenger;  but  that  it  directed 
the  toll  to  be  fixed  and  appointed 
merely  in  order  that  the  public.might 
know  the  maximum  toll  they  could  be 
called  upon  to  pay ;  leaving  plaintiffs' 
right  to  lower  or  remit  the  toll,  if  it 
otnerwise  existed,  wholly  untouched. 
That  in  the  absence  of  an  equality 
clause  in  that  Act  such  right  did 
exist,  and  was  not  abrogated  by  stat. 
6  &  7  1V.4.  e.  cxxxiii.  a,  125.,  that 
enactment  applying  only  to  tolls  taken 
by  the  bridge  Company  for  the  use  of 
the  bridge,  and  not  to  the  tolls  taken 
by  plaintiffs.  Hungetford  Market  Com^ 
pony  V.  Ct/y  Steamboat  Company,  365. 

TRADE  MARK. 

Action  for  fraudulently  causing  plaintiflT 
unknowingly  to  counterfeit  a  third 
person's  trade  mark ;  when  sustain- 
able. Damages.  Costs  of  Chancery 
suit  brought  by  the  third  person 
against,  and  compromised  by,  plain- 
tiflT, recoverable. 

Declaration,  for  that,  plaintiflT  hav- 
ing agreed  with  defendant  to  make  for 
and  sell  to  him  bricks,  to  be  marked 
as  defendant  mi^ht  direct,  defendant 
wrongfully,  deceitfully  and  injuriousl  v 
directed  plaintiflT  to  mark  them  witn 
the  name  of  R, ;  defendant  then  well 
knowing,  and  plaintiflT  not  knowing, 
as  the  fact  was,  that  R,  used  that 
name  as  a  mark  on  bricks  made 
and  sold  by  him,  to  distinguish 
them  from  bricks  made  and  sold  by 
other  persons;  and  that  plaintiff",  by 
so  marking  the  bricks  to  be  made  for 
defendant,  would  become  liable  to 
legal  proceedings  for  damages  at  the 
suit  of  R ,  and  to  be  restrained  by  in- 
junction from  making  any  more  of 
such  bricks.  That  plaintiff^,  in  igno* 
ranee  of  the  consequences,  and  of  /{.'s 
rights,  marked  the  bncks  as  directed 
by  defendant,  and  delivered  them  to 
him.    That  R.  thereupon  filed  a  bill 


7«2    TRANSHIPMENT. 


VENDOR  AND  PURCHASER. 


in  Ckancery  against  pluntiff  for  an 
injunction,  an  account  of  the  profita 
made  by  plaintiff  from  the  bricks, 
and  a  decree  that  plaintiff  should  pay 
the  amount  thereof  to  R.  That  plain- 
tiff thereupon  compromised  sucn  suit 
by  paying  H.  a  large  sum  of  money 
for  his  damages,  costs  and  expenses, 
and  was  also  compelled  to  pay  large 
sums  of  money  for  the  costs  of  his  own 
necessary  defence  to  the  suit. 

Demurrer.    Joinder  in  demurrer. 

Held,  that  the  declaration  disclosed 
a  good  cause  of  action,  on  the  ground 
that  plaintiff,  though  innocent  of  fraud 
in  counterfeiting  Jfl.'s  mark,  was  ne- 
vertheless liable  in  equity  to  the  suit 
for  having  in  fact  counterfeited  it: 
and  semble  also  on  the  ground  that, 
the  natural  consequence  of  defendant's 
act  being  to  plunge  plaintiff  into  the 
Chancery  suit,  and  thereby  to  cause 
him  to  incur  costs  and  expenses, 
plaintiff,  whether  or  not  he  was  liable 
to  the  suit,  had  a  good  cause  of  action 
against  defendant  to  recover  the  da- 
mages so  sustained.  Dixon  ▼.  Fawau, 
637.     ' 

TRANSHIPMENT. 

Of  goods,  in  port  of  distress,  282. 
S^ip  and  Shipping,  III. 

TRUSTEES. 

Effect  of  saleof  property  by,  at  inadequate 
price,  685.     Vendor  and  Purchaser, 

TURNPIKE. 

I.  Genaral  Turnpike  Act,  3  6.  4.  c.  126. 
a»  32.  Exemption  of  fodder  for  cattle 
from  turnpike  toll. 

The  General  Turnpike  Act,  3  G.  4. 
e.  126.,  enacts,  by  sect.  32,  **that  no 
tollshdl  be  demanded  or  taken"  "on 
any  turnpike  road,  for'*  *^any  horse, 
beast  or  othee  cattle  or  carriage  em- 
ployed in  carrving  or  conveying,  hav- 
ing been  employed  only  in  carrying 
or  conveying  on  the  same  day,"  "  any 
hay,  straw,  fodder  for  cattle,  and  corn 
in  the  straw,  which  has  grown  or 
arisen  on  land  or  ground  in  the  occu- 
pation of  the  owner  of  any  such  hay. 


straw,  fodder  or  com  in  the  9^nw, 
potatoes  or  other  agricultural  produce* 
and  which  has  not  been  bought,  sold 
or  disposed  of,  nor  is  going  to  be  sold 
or  disposed  of." 

A  horse  and  cart  passed  through  a 
toll-gate,  carrying  threshed  barley, 
which  had  grown  on  land  in  the  oc- 
cupation of  the  owner,  to  a  mill  to  be 
ground  into  meal  for  feeding  the 
owner's  pigs.  They  repassed  on  the 
same  day  laden  with  barley-meal  oh- 
tained  from  the  mill,  the  produce  of 
another  parcel  of  barley  grown  by  the 
same  owner  on  the  same  land,  and 
previously  sent  to  be  ground  into 
meal  for  the  same  purpose.  The 
horse  and  cart  had  not  been  em- 
ployed in  any  other  way  on  the  same 
day.  Held,  that  they  were  exempt 
from  toll  under  the  above  enactment 
on  each  journey :  for  that  both  the 
barley  and  the  barley- meal  came 
within  the  description  of  "  fodder  for 
cattle.'*     Clements  v.  Smithy  238. 

II.  Ejectmentby  mortgagee  of  turnpike 
toll^.  Costs  on  plaintiff's  nonsuit, 
358.     Costs,  I. 

USAGE. 

Of  trade.  Parol  evidence  to  explain 
term  of  art  in  written  contract,  306. 
Evidence,  I.  3. 

VALUER. 

Under  Inelosure  Acts.  Proceedings  by, 
before  jnsticee,  to  recover  possession 
of  encroachment,  7*    Indosmre  Acts. 


VENDOR  AND  PURCHASER. 

Right  of  purchaser  of  realty  to  rescind 
contract,  and  recover  deposit,  where 
vendor  is  devisee  of  survivor  of 
sevend  donees  of  a  power  of  sale 
given  to  them  *'  or  the  survivor  of 
them,  or  the  heirs,  executors,  or  ad- 
ministrators of  such  survivor." 
Effect  of  omission  of  "assigns'*  in 
description  of  donees  of  power. 
Court  of  law,  how  far  bound  to 
decide  on  validity  of  vendor's  title. 
Right   to   rescind     on     ground   of 


VENDOR  AND  PURCHASER. 


WATERMEN'S  ACTS.       ?63 


former  nle  to  Tendor  aft  inadequate 
price,  hj  tnisieee. 

8^  being  seised  in  fee  of  a  messaage 
and  baying  otber  real  and  personal 
estate,  died,  baving  devised  all  his 
real  and  tbe  residue  of  bis  personal 
estate  to  W.  S.  and  H.  S.,  "  tbeir 
heirs,  exeeutors  and  administrators," 
npon  trust  that  IV.  8.  and  H.  S.,  or 
the  snrrxvor  of  them,  or  tbe  heirs, 
executors,  or  administrators  of  snob 
sanrivor,  should  sell,  llie  testator 
further  declared  that  W,  S.  and  H. 
S.t  or  tbe  survivor  of  them,  or  the 
executors  or  administrators  of  sucb 
survivor,  should  hold  the  proceeds  of 
^e  sale  in  trust  to  pay  debte  and 
invest  all  tbe  residue  of  the  trust 
moneys  in  government  or  real  securi- 
ties, and  pay  the  dividends  equally 
between  tbe  tesUtor's  wife  and 
daughter  during  their  lives,  and 
wholly  to  the  survivor  after  the  decease 
of  one  of  them ;  and|  after  the  decease 
of  that  survivor,  to  divide  the 
whole  equally  amongst  all  the  then 
living  children  of  tbe  testetor,  or, 
failing  them,  according  to  the  Statute 
of  Distributions.  The  teetator  also 
appointed  fV.  8.  and  H.  8.  bis  execu- 
tors. They  acted  in  the  trust,  and  H. 
S  ,  tbe  sun'ivor,  devised  all  bis  real 
and  personal  trust  estates  to  A.  and  B. 
(whom  be  also  appointed  his  execu- 
tors), to  bold  to  them,  tbeir  heirs, 
executors,  administrators  and  assigns, 
upon  tbe  same  trusts  as  the  testator 
iL  S.  held  them.  After  tbe  death  of 
H,  8.,  A,  and  JB.  sold  tbe  messuage 
in  question  to  C,  who  subsequently 
contracted  with  plaintiff  to  sell  it  to 
him  in  fee. 

in  an  action  by  plaintiff  to  recover 
tbe  deposit  money  paid  under  this 
contract,  on  the  ground  that  C.  had 
failed  to  make  out  a  good  title,  held 
(dubitante  Blackburn  J.)  that  plaintiff 
was  entitled  to  recover;  inasmuch  as, 
by  reason  of  the  omission  of  "assigns'* 
in  tbe  description  of  tbe  donees  of 
tbe  power  of  sale  in  the  devise  by  8. 
creating  tbe  trustt  the  title  of  the 
devisees  of  H.  8,  to  convey  to  C.  was 
too  doubtful  for  a  Court  of  equity  to 
compel  specific  performance  of  the 
contract. 

Qu^tre,  per  Blackburn  J.,  whether 


tliia  Court,  as  a  Court  of  law,  was  not 
bound  to  decide  absolutely  whether 
tbe  vendor'e  title  was  good  or  bad. 

8,  in  1810  bought  tbe  messoags  in 
fee  for  4621.  The  price  paid  to  A .  and 
B,  b)'  C,  upon  tbe  sale  of  it  to  him  in 
1855,  was  only  73i.  4s.,  and  tbe  con« 
tract  price  between  C.  and  plaintiff,  in 
1859,  was  350/. 

Held,  per  totam  Curiam,  that  the 
inadequacy  of  the  price  at  which  A. 
and  B.  sold  constituted  a  breach  of 
trust:  and  that,  as  plaintiff,  having 
notice,  was  affbcted  thereby,  plaintiff 
was  entitied  on  that  ground  to  refuse 
to  complete  the  contract.  SUv^m  v. 
Austen^  685. 

VENUE. 

Power  of  Court  to  change,  in  quo  war- 
ranto.   Ground  for  change. 

Tbe  Court  has  power  to  change  tbe 
venue  in  an  information  in  the  nature 
of  a  quo  warranto :  and  a  suggestion 
on  tbe  record,  that  tbe  trial  of  the 
issue  can  be  more  conveniently  had 
in  tbe  county  of  tbe  substituted  venue, 
shews  su0icient  ground  for  the  change, 
and  for  tbe  subsequent  proceedings 
in  tbat  county.    Clark  v.  Regina,  147. 

WATERMEN'S  AND  LIGHTER- 
MEN'S ACTS. 

7  &  8  G.  4.  c.  clxxv.  88.  37,  101 ;  22  9t 
23  Vict.  c.  cxxxiii.  ft.  7,  54.  Penalty 
when  incurred  by  unqualified  person 
navigating  barge  for  hire  on  Tkamea. 
Western  barges. 

Tbe  Watermen's  and  Ligbtermen's 
Amendment  Act,  1859, 22  &  23  Vict. 
c.  cxxxiii.,  by  sect.  54  subjecte  to  a  pe- 
nalty *'  any  person,  not  being  a  freeman 
licensed  in  pursuance  of"  tbe  "Act, 
or  an  apprentice,  qualified  according 
to  "  tbe  "  Act,  to  a  freeman  or  to  the 
widow  of  a  freeman  of  tbe  "  Water- 
men's Company,  who  "  shall  at  any 
time  act  as  a  waterman  or  lighter- 
man, or  ply  or  work  or  navigate  any" 
"lighter" "upon  the"  "  rive?'TtefiiM 
"from  or  to  any  place  or  places" 
"  within  tbe  limito  of"  tbe  "  Act,  for 
hire  or  gain." 

Stat.  7  &  8  6. 4  c.  clxxv.,  which  by 
sect.  37  imposed  a  similar  penalty. 
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and  by  sect.  101  exempted  therefrom 
perAons  navigating  **  western  barges/' 
18  repealed  by  stat  22  &  23  Vict.  c. 
cxxxiii.,  which  by  sect.  7  enacts 
"  that  such  repeal  shall  not  affect" 
"any  appointment  or  license  daly 
made  or  granted  under  any  enact- 
ment hereby  repealed." 

Held,  that  a  person  found  plying 
and  navigating  a  barge  for  hire  on 
the  Thames,  within  the  limiu  of  staL 
22  &  23  Vict.  c.  cxzxiii.,  and  not  being 
licensed  or  qualified  according  to  the 
Act,  incurs  a  penalty  under  sect  64, 
though  the  barge  started  from  a 
place  beyond  those  limits,  and  would, 
under  sut.  7  &  8  6.  4.  c.  Ixxv.,  have 
been  deemed  a  *' western  barge." 
Doick  V.  Phe^i,  244. 


WATERWORKS  COMPANY. 

Rateability  to  poor-rate  of  apparatus  of. 
108.     Rate,  i.  1.  i. 


WEIGHTS  AND  MEASURES 
ACT. 

(5  &  6  W.  4.  c  63.) 

Sects.  21,  28.     What  are  "  measures" 
liable  to  seisure  and  forfeiture. 

Earthenware  jugs  or  drinking  cups, 
ordinarilv  used  as  imperial  measures 
by  a  publican  in  his  business,  are. 


although  not  stamped  as  measures, 
and  exempted  by  stat  5  &  6  IT.  4. 
e.  63.  f.  21.  from  being  so  sUmped, 
nevertheless  "  measures  "  within  the 
meaning  of  sect  28  of  that  Act,  which 
empowers  any  authorised  inspector 
of  weights  and  measures  to  enter  any 
shop  or  place  within  his  jurisdiction, 
in  which  goods  are  exposed  and  kept 
for  sale,,  and  there  to  examine  all 
measurev,  and  to'  compare  and  try 
them  with  the  copies  of  the  imperial 
standard  measures  required  by  the 
Act  to  be  provided:  and  renders 
•  measures,  found  on  such  examination 
to  be  unjust,  liable  to  be  seised  and 
forfeited;  and  the  person  in  whose 
possession  they  are  found  to  be  con-^ 
victed  in  a  penalty.  Begima  ▼.  AmU 
ton,  568. 


WESLEYAN  MINISTER. 
Settlement  of,  655.    Poor^  1. 1.  ii. 


WORDS. 

I.  '*  Any  other  person  whomsoever  '*  in 
a  statute,  following  words  of  descrip- 
tion of  particular  persons.  Construc- 
tion, 501.    Statute. 

n.  *'  Assigns.**  Effect  of  omission  of, 
in  description  of  donees  of  power  of 
sale,  685.     Vendor  and  Purekaeer. 


THE   BNO. 


BATiraB  urn  hodcks,  nun  xna,  Farrajt  laxb,  KLaar  ermEar,  b.c. 


> 


3  blDS  ObS  71D  IHI 


^ 


